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Art.  I.— registration  OF  BIRTHS,  MARRIAGES  AND  DEATHS 

Abound  every  subject  will  grow  a  cluster  of  adventitious 
circumstances  from  which  the  mind  must  find  great  difficulty 
in  abstracting  it;  in  other  words^  it  is  not  easy  to  deter- 
mine a  question  fairly  upon  its  own  merits.  Admitting  the 
absence  of  all  interested  and  personal  motives^  we  6ver  cling 
to  custom  and  shrink  from  novelty,  and  though  this  scmie- 
times  only  saves  us  the  trouble  of  thought,  it  will  generally 
be  the  most  prudent  course. 

But  it  does  unfortunately  happen,  that  custom  and  novelty 
will  occasionally,  to  our  imperfect  perception,  so  far  modify  the 
appearance  of  things,  that  ^^e  are  made  to  love  one  practice 
that  has  long  been  established,  and  spurn  another  that  is  newly 
suggested,  though  the  reasons  for  both  be  perfectly  identical. 
We  never  argued  concerning  the  old  practice ;  we  found  it 
established,  we  experienced  no  inconvenience,  we  therefore 
quietly  acquiesced  in  it,  and  should  vehemently  oppose  any 
attempt  to  disturb  it.  But  the  new  proposal  we  discuss  (t.  e, 
cut  up)  with  great  acuteness ;  we  ai^e  it  over  in  the  lump 
and  in  detail—  on  the  first,  second,  and  third  reading,  and  then 
tear  in  pieces  its  disjecta  membra  in  committee ;  we  demon* 
strate  that  there  is  all  manner  of  inconvenience  in  the  mea-« 
sure,  and  meanwhile  never  dream  that  it  is  much  the  same 
thing  as  the  convenient  old  custom  that  has  so  long  enjoyed 
our  approval. 

If  some  honourable  and  learned  member  were  to  give  notice 
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of  a  motion  to  declare  all  written  instruments  unnecessary^  and 
that  henceforth  transfers  of  landed  property  and  dispositions 
thereof  by  will  might  be  proved  by  the  oral  testimony  of  wit- 
nesses present  at  the  transaction,  or  by  such  circumstantial 
evidence  as  could  be  put  together,  we  should  simply  laugh  at 
him  without  troubling  ourselves  with  his  argumentation.     Yet 
in  this  enviable  position  are  we  now  placed  with  respect  to 
Births  and  Deaths.     Why  is  a  deed  or  a  will  written  and 
executed  in  a  certain  formal  manner  ?  We  need  not  enumerate 
the  reasons,  because  we  are  satisfied  with  them.     But,  what- 
ever they  are,  the  same  reasons  will  suffice  to  prove  that  as 
secure  a  record  ought  to  be  kept  of  Births,  Marriages,  and 
DeaUia^    Pot  a  deed  or  a  will  is  simply  a  transaction  by 
means  of  which  certain  parties  acquire  legal  rights  to  property: 
a  Birth,  a  Marriage,  or  a  Death,  is  an  occurrence  by  which 
they  equally  acquire  similar  legal  rights.    Why,  then,  should 
the  law  be  more  careful  in  preserving  the  evidence  of  some  of 
tbe^e  things  than  of  the  others.    There  is  no  reason,  but  there 
is  custom..    W^  have  been  accustomed  for  centuries  to  care 
for  the  safety  of  the  former,  even  with  a  particularity  which 
0pme  of  the  indocti  deem  needless,  whilst  all  exclaim,  in- 
docti  doctique,  that  we  shamefully  neglect  the  latter,  though 
tb^y  are  just  as  much  entitled  to  our  attention.     M.  Adolphe 
Quetel^t,  Director  of  the  Brussels  Observatory,  is  asked  in 
his  examination  before  the  select  committee  on  this  subject : 
^'.  Whether  it  has  not  occurred  to  him  as  extraordinary  that  a 
^\  country  like  England  should  have  no  registry  of  the  births 
^i-m^  deaths  of  its  population?"  and  he  replies,  that,  "  he 
"  cimnot  sufficiently  wonder  at  such  a  state  of  things.    That 
^'  it  is  indeed  a  subject  of  wonder  to  every  intelligent  stranger, 
^\  that  in  a  oountry  so  intelligent,  as  England,  with  so  many 
'^  illustrious  persons  occupied  in  statistical    inquiries,  and 
*'  where  the  state  of  the  population  is  the  constant  subject  of 
^'  public  interest}  the  very  basis  on  which  all  good  legisl^^tion 
"  must  be  grounded  has  never  been  prepared :  foreigners  can 
7  hardly  believe  that  such  a  state  of  things  could  exist  in  a 
*^  country  so  wealthy,  wise  and  great."    That  very  wonder 
which  M.  Quetel^t  expresses  at  finding  a  country  ''  wise, 
we^thy  and  great "  as  England,  without  a  registry  of  births 
and  deaths,  should  we  Englishinen  experience  on  passing  over 
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to  some  region  equally  famed  for  mteUigenoe  and  civiUaationi 
and  discoyering  ths^t  all  their  evidence  of  title  to  propertyn 
whether  transferred  from  father  to  eon  or  from  seller  to  buyer^ 
was  deposited  in  the  memory  alone^  and  could  be  efrtabliahed 
by  nothing  but  oral  testimony. 

We  are  now,  however,  on  the  eve  of  improveme^t«  A  se^ept 
committee  of  the  House  of  Commons  has  applied  itself  to  th6 
investigation  of  the  subject,  and  without  affirmingi  that  there- 
fore the  question  will  be  satisfactorily  set  at  rest ;  we  may  in 
the  present  instance  remark  that  the  best  representatives  of 
each  diversity  of  opinion  have  been  examinedi  that  the  evi- 
dence, therefore,  as  a  whole,  is  complete,  accurate  and  impart 
tial,  and  that  the  report,  the  unanimous  result  of  the  exai^Eum^ 
ticm,  does  actually  sketch  out  some  definite  line  of  proceedings 
and  concludes  with  a  ^^  decided  opinion  that  a  new  natioiml 
system  of  registration  should  be  attempted." 

Several  piofessional  gentlemen  were  examined  before  fti» 
committee,  and  to  their  evidence  we  shall  have  occa«ioa  parti^ 
cularly  to  refer ;  it  displays,  we  conceive,  a  greater  disposition  to 
sacrifice  personal  emolument  at  the  shrine  of  public  utility  than 
would  be  expected  under  similar  circumstances  ftom  indH 
viduals  ccmnected  with  any  other  profession  or  employmentt. 
Lawyers,  indeed,  as  a  body,  have  some  right  to  consider  thatt 
their  merits  are  not  sufficiently  acknowledged  by  the  pablie^* 
whilst  even  the  demerits  of  the  worst  portion  of  them  af^ 
owing  to  the  default  of  that  very  public  which  reproaches' 
them,  which  first  fosters  the  vice  and  then  complains  of  it. 
In  this,  as  in  other  matters  of  purchase,,  the  supply  of  any' 
copoimodity  will  be  about  equal  to  the  demand.  If  pmotitioiir: 
ere  of  a  peculiar  quality  are  wanted  by  the  public,  there  will 
be  abundance  of  them ;  if  the  fmblic  will  cease  to  employ, 
any  such,  then  will  they  alt<^ether  cease  to  exist  But  un* 
forCunately,  tradesmen  will  express  their  disgust  at  the  conduct 
of  such  and  such  particular  practitioners,  and  afterwards,; 
when  these  very  tradesmen  have  cases  of  their  own,  whieh 
require  as  they  think  a  little  extra  sharpness  of  procedum,  i 
they  will  apply  to  the  very  individuals  whose  conduct  they. 
Iiad  known  and  reprehended ;  will  expose  others  to  the  tender: 
mercies  of  which  they  had  so  just  a  dread  themselves,  and  • 
will  ultimately  become,  as  they  really  deserved  to  become,,  the' 
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victims  of  their  own  inconsistency.  If  the  public  will  hate 
trictery  oiily'wheii  li'i^  against  "them,  and  cherish  it  when  ex- 
erted in  theif  own  behalf,  trickery  will  still  thrive — ^but,  if  the 
public?  .would  consistently  and  invariably  abstain  from  availing 
themselves,  under  any  circumstances,  of  the  dishonest  prac- 
titioner, then  in  half  a  dozen  years  (the  precise  period  of  legal 
limitation)  there  would  not  be  one  such  left  in  the  land. 

Ona,  characteristic  which  the  public  frequently  fasten  upon 
lawyers,  is,  that  of  a  bigoted  perhaps  a  venal  attachment  to 
antiquated  abuses.  The  remark  is  not  unfrequent,  that  it  is 
absurd  to  expect  efficient  law  reforms  from  men  interested  in 
the  complexity  and  expense  of  law.  Lawyers  may  both  retort 
ila^  charge  and  defend  themselves  from  it.  In  any  revision  of 
ttktiters  appertaining  to  trade,  manufactures,  agriculture,  or 
Commerce,  let  it  be  proposed  that  lawyers  he  engaged  to  ac- 
complish the  requisite  changes,  because  the  tradesmen,  mer- 
chants, farmers  and  landowners  will  each  conservo4;he  peculiar 
interests  of  their  own  craft  at  the  public  cost.  Is  it  not  the 
fact  tha,t  they  will  do  so  ? — Would  any  one  of  them  consent  to 
havja  his  regular  ^  profits  lessened  one  halfpenny  for  the  good 
of  th^  public  ? — No,  not  five  such  just  men  could  be  found 
amongst  them.  But  lawyers  have  not  merely  consented,  they 
'hive  originated,  proposed  and  accomplished  many,  and  are 
tiow  adeomplishing  many  more,  plans  of  legal  reform,  which, 
while  they  benefit  the  public,  will  lessen  their  own  profits. 
The  Hegistration  of  Births,  Marriages  and  Deaths,  is  one  of 
those  plans.  The  more  difficult  the  discovery  of  proof  of 
title,  th6  more  journeys,  and  searches,  and  examinations  that 
are  necessary  in  order  to  make  that  discovery,  the  more  intri- 
cate the  connexion  of  the  proofs,  the  more  perusals,  and  repe- 
rio^als^  and  consultations,  and  opinions  that  are  requisite  to 
t^Cie  that  connexion, — the  more  profitable  of  course  must 
it  ))e;ta  the  lawyer  and  the  more  dilatory  and  expensive  to  the 
public*  Ydt  are  lawyers  found  prominently  active  in  exposing 
ifaete'^defeots  to  the  committee,  and  in  recommending  the 
eBtabti^ment  of  a  secure,  expeditious  and  cheap  mode  of 
regig€^tion^  !None,  indeed,  but  the  practising  lawyer  who  has 
teen  engaged  in  the  deducticMi  of  family  titles  and  long  pedi- 
^r^i^s  through  all  the  doubts^  difficulties,  and  insecurities  of 
the  prsesent  parochial  registers,  could  be  qualified  to  furnish 


L 


^Registration  of  Births,  Marriages  and  Deaths*         & 

such  an  exposition.  It  will  be  found  in  the  evijje^ice  of  the 
following  professional  witnesses,  the.  extracts  from  which  we 
had  selected  at  greater  length  but  have  been  obliged  reluctant- 
ly to  curtail. 

Mr.  J.  Southerden  Bum,  a  Solicitor,  author  of  the  History 
of  Parish  Hegisters  in  England  and  of  the  recent  wbrlt  on 
the  Fleet  Hegisters,  is  examined  by  the  committee : 

**  Are  the  charges  for  searches  arbitrary } — They  appear  to  ^  to 
be  so.  I  have  searched  some  thousands  of  registers,  and  hate  'been 
charged  all  sorts  of  sums.  -  « 

''  0o  you  think  there  are  great  irregularities  in  the  entrm  ;0f 
burials? — Yes)  I  know  a  custom  of  making  the  cntiry  fnom  the 
coffin  plate,  or  from  the  information  of  the  undertaker,  and  thatip 
fact  before  the  corpse  was  buried.  I  attended  a  faaeral  at  WlodBOTt 
and  afterwards  went  into  the  vestry  to  obtain  a  certificate  of  the 
burial  3  I  found  it  had  been  erroneously  entered  in  the  book^  and  the 
clergyman  refused  to  alter  it  from  my  own  information  as  chief  mourner. 

^'  From  your  inquiries^  are  you  persuaded  that  the  greatest  inaccu- 
racies exist  in  the  entries,  and  that  great  frauds  are  practised  in  their 
falsification  ? — Most  decidedly  so,  I  have  been  allowed  by  Mr.  Rick- 
man  to  peruse  the  papers  as  to  registers  accompanying  the  popufatnm 
returns^  which  have  not  yet  been  printed^  and  I  see  there  are  m^ny 
particulars  which  show  the  negligence  of  the  parties  tn  keepii^'tlie 
registers.  At  East  Markham,  in  Nottinghamshire,  a  late  parisb*'clsrk 
made  old  pages  legible  with  fresh  ink^  but  one  dale  waa  &is«ftpd« .  Jo 
the  register^  No.  3,  the  christenings  from  1778  to  1774  are  writte|ipii 
a  fresh  leaf  in  his  own  handwriting  entirely.  At  Clee  St.  j^prg^mt, 
in  Shropshire^  the  clergyman  says  that  the  registers  pjrior  to  1813 
wt^e  all  very  muc)i  defaced  and  mutilated,  having  in  some  places 
whole  pages>  and  in  others  single  entries  cut  outk  In  another  parish 
in  the  same  county,  the  clergyman  says  there  are  no  deficiencies  in 
the  register,  with  the  exception  of  an  erasure  in  1682,  and  the  false  tntry 
of  a  marriage.  At  Wix,  in  Essex,  the  clergyman  says,  it  is  uiider- 
stood  there  are  some  earlier  registers,  but  they  are  m  the  hands  ^  a 
solicitor  with  reference  to  some  legal  proceedings.  At  Hanny^  in  Bei4- 
shire,  the  marriage  register  from  1 754  to  1 760  waJi  tost,  but  so^ie 
years  ago  found  in  a  grocer's  shop.  At  Castle  Dytham,  in  Liacoln- 
shire,  by  a  memorandum  of  Wade  Gascoyae,  who  became-cuhile  ,in 
1758,  he  states,  that  no  registers  had  been  kept  at  Little  ,3|f4hA^i  Mid 
Holywell  for  the  last  seven  years;  but  he  inserted; a,. f/sw.oinyissiions 
extracted  fromjhe  pocket-books  of r.l^ijs. predecessor^  ai^fl  .the  parish- 
clerks    At  Wasbenburghi  in  the  same  county,  thefe  w^xq  no  burials 
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from  1748  to  1758»  the  rector  being,  as  was  reported^  frequcntU/  non 
compos.    At  Baumber,  there  are  two  old  paper  manuscript  registers, 
containing  baptisms^  burials^  and  marriages  from  16^5  to  \779,  in 
the  various  parishes  of  Bamburgh^  Binting,  Gautby,  Sotby,  Wadding- 
worthy  and  Hatton>  apparently  made  for  the  purpose  of  being  re- 
.entered  in  the  regular  registers^  by  some  minister  who  had  officiated  at 
these  parishes.     At  Gladestry,  in  Radnorshire,  there  are  only  two 
I'egisters  previous  to  1813,  and  they  are  marriage  registers,  commenc- 
ing in  1 754  :  two  other  register  books  are  supposed  to  be  in  the  pos' 
aes^hn  of  the  late  curate.    At  Harlow,  in  Essex^  about  the  1 8th  August 
1814^  the  vestry- room  was  broken  open  and  the  iron  chest  conveyed 
-away>  in  which  were  all  the  registers  commencing  from  almost  the 
earliest  dates  $  and  though  a  diligent  search  was  made,  and  rewards 
atkmd,  the  same  have  never  been  heard  of.     The  evils  of  that  theft 
woiild  have  been  obviated  if  duplicate  registers  had  been  made  and 
deposited  in  some  other  place  of  security,     At  Renhold,  in  Bedford- 
shire, the  clergyman  says  several  leaves  are  very  deficient,  parts  of 
•them  having  been  cut  out;  the  mutilations  having  been  apparently 
-ttiade  by  chiidren,  who  have  evidently  scribbled  and  drawn  figures  on 
these  documents  5  which  evil  results  from  their  not  having  been  con- 
"signed  to  a  proper  place  of  security.     At  Waynefieet,  in  Lincolushire, 
the  register  has  been  mutilated  apparently  to  write  bills  upon,  as  a 
butcher's  bill  remains  on  part  rf  the  last  leaf, 

*^  la  addition  to  those  cases  which  have  occurred  to  you,  are  there 
not  cases  reported  in  which  clergymen  have  connived  at  frauds,  as 
the  curate  of  St.  Paneras,  in  the  case  of  Lloyd  v.  Passinghara,  was 
tt  party  in  the  alteration  of  a  parochial  register,  and  received  con- 
sidenable  remuneration  ? — I  believe  that  a  late  curate  of  St.  Paneras 
did  connive  at  the  alteration  of  the  St.  Paneras  register,  which 
Was  to  be  produced  in  the  case  of  Lloyd  and  Passingham  5  on  his 
death-bed  he  confessed  having  done  so ;  I  know  of  no  other  case.'' 

Mr.  Wm.  Durrani  Cooper,  another  solicitor,  gives  the  fol- 
lowing evidence  as  the  result  of  his  experience  in  search- 
ing a  variety  of  parish  registers  in  Sussex  and  tlie  adjacent 
counties: 

"  Froui  your  experience  do  the  parochial  registries  of  Sussex  and 
that  part  of  the  counti7  generally  appear  to  be  in  a  very  defective 
and  imperfect  state  ? — Exceedingly  defective ;  a  very  large  number 
of  marriages,  deaths,  and  baptisms  are  not  entered  at  all,  but  more 
especially  deaths  y  births'*  [baptisms  it  is  presumed  the  witness  meant] 
.^tand  marriages  are  more  accurately  entered,  but  there  are  instances 
of  neglect  in  those. 
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''You  belong,  I  believe,  to  the  EstabDsb^d  dfcfeAhf— I  dii.  -        ^'' 
*'  And  tbe  information  which  yod  ftHJ  dbbiit  td  iomtounlcate  16  tbfe 
committee  has  arisen  within  yoiir  professional  fexperieiice  > — R  bias.  ; 
"  Will  you  state  to  the  committed  some  oF  the   circdifastdiices 
which  have  occurred  in  your  oWn  e^tperierice,  and  pteWcd  this  msHiit 
very  much  on  your  mind,  either  of  the  registries  of  births,  nfafrte^i, 
or  deaths? — ^The  first  neglect  I  recollect  to  have  discovered  wHk  ih 
the  registry  of  a  burial  in  1819,  when  on  the  sale  of  some  proij^erty 
from  Mr.  Cott  to  Lord  Gage,  it  was  necessary  to  procure  evidence  Of 
the  death  of  three  individuals,  Mrs.  Pace,  Mr.  Tuchntolt,  and  Iffrs. 
Gouldsmith.     They  were  at  different  places,  all  in  Sussex  3  Mr0. 
Pace  was  regularly  entered ;  Mr.  Tuchnott  was  buried  at  Rodmeff^ 
about  five  miles  from  Lewes,  and  on  searching  for  the  register  'iw 
burial  we  found  no  entry  whatever.     On   making  inquiry  in  tht 
churchyard  of  the  sexton,  he  stated  that  he  recollected  digging'  the 
grave,  and  the  ceremony  being  performed  j  Mr.  Gwyntte,  the  fecto^, 
whose  neglect  in  that  and  other  parishes  is  well  known,  had  omitteil 
to  enter  it.     We  were  obliged  to  get  the  affidavit  of  thie  sexton,  Mie 
only  person  who  knew  any  thing  of  the  circumstance.    Mrs.  Gottld- 
smith,  who  Was  buried  at  Waldron,  In  the  same  county,  wa^  not  en- 
tered, but  on  going  to  the  parish-clerk,  who  was  a  blacksmith,  ht 
stated  that  he  recollected  the  circumstance  ;   and  accounted  for  her 
burial  not  being  entered  in  this  way  :  he  said  it  was  u^ual  for  hha, 
and  not  the  clergyman,  to  take  an  account  of  those  i^ho  were  buried 
atid  he  entered  them  in  a  little  sixpenny  memorandum-book  ntitr  the 
following  fashion,  A.  B.  Is.   If  it  so  happened  that  the  fee  to  the 
clerk  was  paid  at  the  time,  as  was  the  case  with  attuent  persons,  no 
entry  would  appear  in  his  book,  he  only  booked  what  was  due  to  Mmf 
and   as  the  clergyman  entered  the  parish  register  at  the  end  of  the 
yesLrfrom  his  book,  and  not  at  the  time  of  the  ceremony,  all  buriftfS 
that  were  not  entered  in  his  book  would  not  find  their  way  into  the 
register;  Mrs.  Gouldsmith,  being  in  affluent  circumstances,  he  thought 
that  this  must  have  been  the  case.   Mrs.  Gou1dsmith*s  brother  furnished 
US  with  an  affidavit.   Then  in  1 8 1 6,  on  the  sale  of  some  property  under 
a  bankruptcy,  we  required  the  proof  of  the  death  of  Robert  Gibbons* 
jun.,  who  was  buried  at  Ninfield,  in  Sussex,  some  years  ago,  beyond  the 
memory  of  any  living  person.     From  a  paper  we  happened  to  have  with 
the  deeds,  we  considered  he  had  been  buried  there,  and  on.  going  we 
found  his  name  entered  on  a  tombstone,  although  not  in  the  registry. 
In  1826,.  on  the  sale  of  some  property  in  St.  Michael's,  Lewes,  it  Was 
necessary  to  piove  the  death  of  Mr.  J.  Ridge,   a  gentleman  tn  very 
opulent  circumstances.    He.  was  buried  in  the  family  vault  in  St* 
Michael's,  in  December,  1778,  and  was  not  entered,  although  tber^ 
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WM  an  iMcripiion  oq  the  vaolu  la  1832,  last  autamn,  wc  had  a 
case  in  which  we  have  since  been  obliged  to  abandon  the  sale  in  con- 
sequence  of  this  and  other  neglects^  where  a  Mrs.  Mardiant^  of  Streeti 
buried  in  November,  1805^  at  Street^  in  the  family  vanity  was  not  en- 
tered in  the  registry,  and  on  going  into  the  churchyard  I  found  the 
entry  on  the  family  vault*  Mr.  Hemsly,  who  knew  the  family,  made 
an  affidavit  of  the  fact,  and  her  will  was  proved  in  the  beginning  of 
the  year  1806.  With  respect  to  defective  entries  of  burials,  there  was 
a  case  in  1829,  where  it  was  necessary  to  prove  the  death  of  a  man 
of  the  name  of  Williams^  a  private  in  the  82d,  who  died  in  the  bar- 
racks of  Lewes,  whilst  stationed  there.  We  supposed  he  was  buried 
in  the  usual  place,  St.  Ann's,  and  on  searching  the  registry,  I  found 
an  entry,  'Buried,  a  soldier  of  the  82d/  which  might  apply  to  any  one 
of  the  regiment,  and  there  are  many  such  entries  about  the  country, 
As  to  marriages,  in  1831,  it  was  necessary  to  prove  the  heirsliip  of 
a  person  of  the  name  of  Daly  to  another  named  Pettit,  which  took 
place  by  the  marriage  of  Henry  Daly  with  Ann  Pettit,  in  1777.  They 
were  married  at  Berwick,  in  Sussex,  and  Elizabeth  Potter,  one  of  the 
bridesmaids,  recollected  the  ceremony,  and  a  circumstance  taking 
place  in  the  churchyard  when  they  came  out  of  church.  There  was 
no  entry  in  the  register,  and  we  were  obliged  to  take  her  affidavit* 
In  1829,  it  was  material  to  prove  the  time  of  birth  of  Frances  Leigh- 
ton,  and  on  searching  the  register  of  baptisms  in  St.  John's,  Lewesi 
there  was  no  entry,  but  her  friends  informed  us  that  she  was  bap- 
tized in  1808  or  1809.  Mr.  Crofts,  the  clergyman,  accounted  for 
the  circumstance  by  saying  that  at  that  time  he  was  officiating  minis- 
ter of  the  adjoining  parish  of  St.  Michaers  3  that  it  was  usual  to 
bring  the  children  from  one  parish  to  the  other  to  be  baptized,  and 
that  on  such  occasions  it  was  bis  practice  not  to  enter  them  in  the 
parish  where  they  were  baptized,  but  in  the  parish  to  which  the  pa- 
rents belonged  and  resided,  and  that  he  did  not  go  immediately  after- 
wards to  enter  it,  but  did  it  the  first  time  he  got  to  the  register- book, 
either  at  his  own  house,  or  at  the  parish  clerk's,  or  church,  and  he  might 
have  omitted  it  in  that  instance.  In  Southover  parish,  near  Lewes, 
there  were  some  children  of  a  man  of  the  name  of  Thomas  Wickhani 
omitted,  two  were  baptized  in  1804,  and  one  in  1808,  and  neither  of 
them  were  entered  j  and  I  believe  a  great  many  more  in  Southover 
were  not  entered.  Very  little  pains  have  been  taken  to  preserve  the 
older  parish  registers,  so  much  so,  that  the  bishops'  transcripts  are 
much  more  perfect  than  the  original  registers.  In  ]  830,  we  had  to 
prove  the  heirship  to  some  property  of  Mrs.  Knight.  It  so  happened 
that  it  was  only  necessary  to  prove  the  birth  of  the  mothers  of  the 
intestate  and  the  claimants ;  they  were  baptized  at  Bishopstone,  in 
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Sussex,  in  \7Wwd  17^^,  but  In  scafchiDglhtfTtfjPtlfetfy^rthfe  eh- 
tries  previous  to  ]72§f  were  lo$t,  coiifie^ueii^ly  it^a^^linptte^bl^  ^r* 
a  peHoB  still  alive  to  prove  the  baptisai  of  tlieii*  mv^'^tafettf^;  'btt 
searebkig  the  bishop's  transcript  we  found  t'hi^  entry  f^Urfeil;  M\}eh 
clcariy  proves  the  value  of  having  duplicates.  They  "^^otiMnot  have 
established  their  claim  in  any  other  way;  it  Was  beyond  the  tikmory 
of  ai]y  individual ;  the  property  was  cotisrderabk^  and  there  "were 
adverse  claimants.  The  clergy  take  little  pains  to  preser\^^  the'  ft- 
gfstries  t>f  even  modern  times^  notwithstanding  the  last  aci^  when- 
they  are  not  resident  in  their  parishes,  very  many  keep  thenfi  at  theh* 
private  houses.  There  are  several  instances  of  this  in  the  town  of 
Lewes.  Mr.  Crofts  keeps  the  old  registers  in  a  cupboard,  wlierethe 
children  or  any  one  else  could  have  got  them,  and  from  whitih  he 
went  to  fetch  tbem  when  I  wanted  to  search,  and  the  modei^  oYies  at 
(he  bouse  of  the  parish-clerk,  very  much  exposed  to  occidental  fires. 
The  registers  of  AH  Saints  are  kept  in  another  parish,  at  th^  mini'sft^rV 
private  house,  whose  lady  brought  them  down  to  me.  Those  of-  the 
parish  of  Cliff  are  kept  at  Ringmer,  three  miles  from  the' toWn^  at' the 
minister's  private  house.  In  some  registers  there  are  parts^estroyedj 
whole  leaves  being  cut  out,  particularly  in  the  parish  6f  Sellfie^bn', 
near  Lewes.  I  recollect  an  instance  wliere  the  clerk  "Was  abo^t  dte*-' 
stroying  the  old  register,  saying,  it  was  of  no  use,  but  was  prevented 
from  doing  so:  and  I  recollect,  when  a  little  boy,  the  parish  ^ierk  6f 
another  parish  saying  that  the  clergyman  used  to  direct  his  pheamnts 
with  the  parchment  of  the  old  registers.  The  delay  in  searching  Is* 
very  considerable  under  the  present  system.  The  clergyiuen  are  vrt'y 
backward  in  producing  the  registers  at  any  time.  They  considei*  iH 
not  a  part  of  their  duty  to  pay  you  any  attention  or  any  civility.     "' 

**  Is  that  the  result  of  your  observation  in  the  neighbourhood  of 
Lewes  ? — Not  only  there,  but  every  where  else. 

'*  In  Brighton,  in  1830,  I  had  occasion  to  search  the  register,  and 
Mr.  Wagner,  the  clergyman,  was  not  at  home.  It  is  not  usuallbf 
him  to  be  absent,  for  he  is  a  very  exemplary  man  in  this  iiespfect.' 
The  clerk  had  the  key ;  he  was  a  publican,  residing  at  least li  ilM^ 
fixmi  the  church.  He  was  not  at  homej  and  I  had  to  walk  'about 
three  or  four  hours  before  I  could  find  him.  We  then  went  to  the' 
vicarage,  and  in  the  butler's  pantry  he  produced  the  register,'  Whiifet 
the  butler  was  cleaning  his  plale.  It  was  jierfectly  ^pe^^U  fof  ^nc 
to  have  made  any  alteration  in  tJie  register  that  I  might  htite'Tniihek^ 
At  Portslade,  in  the  same  year,  1  went  to  search^  the  tiBgi^l¥Jr,-*rffe<f 
Mr.  Hoper  was  absent,  havir^g  af^ointed- a'  temporary  cuVjrt^,  '*#h6 
lYsided  at  Brighton,  and  did  not  attend*  dtiring  theweek.  The?  gho6li" 
handed  nie  the  register  fixmi  a  room  where  they  were' wfeitfeii'a^Mrt^/ 
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and  I  searched  in  the  kitchen^  at  considerable  inconrenience,  and  not 
being  able  to  get  a  certificate  till  the  following  Sanday  a  valaaMe 
purchase  was  delayed.  At  Cranbrook^  in  16S1^  the  clergyman  being 
absent^  the  clerk  produced  the  registry,  and  we  coald  not  get  a  certi- 
ficate. The  worst  case  was  in  St.  George's,  Southwark,  last  year. 
Mr.  Horton^  haying  gone  into  Kent^  I  could  not  get  to  the  registry 
unless  he  was  at  home,  which  was  expected  at  the  end  of  the  week. 
1  called  twice,  but  he  had  not  retuitied ;  and  on  the  last  occasion  I 
left  a  note,  requesting  him  to  send  me  a  certificate  of  the  entry.  He 
did  not  send  me  the  certificate  ;  and  on  calling  again  three  weeks 
after,  I  found  that  he  had  been  returned  soon  after  my  note  was  left, 
and  had  taken  no  notice  of  it,  saying  it  was  not  his  usual  practice  to 
take  notice  of  any  written  communication,  I  believe  a  considerable 
inconvenience  was  experienced  in  that  case." 

Mr.  Richard  Matthews,  Barrister  at  Law,  who  has  also 
published  a  treatise  on  the  subject,  states  to  the  Committee, 
"  The  evils  which  have  struck  him  in  the  present  system  of 
"  parochial  registration,  are,  its  very  limited  operation,  neces- 
"  sarily  excluding  a  very  large  part  of  the  community ;''  (i.  e. 
all  those  who  are  not  baptized,  married,  and  buried  at  the 
parish  church,)  '^  the  imperfect  state  in  which  the  registers 
^'  are  frequently  kept ;  their  liability  to  subsequent  falsifica* 
^'  tion,  and  their  not  being  civil  registers  of  births^  but  eecle* 
"  siastical  registers  of  baptisms  merely/' 

"  Have  you,  professionally  or  personally,  met  with  any  examples 
which  confirm  your  opinion  as  to  those  evils  ? — Yes,  I  have  seen  a 
great  many ;  a  considerable  number  are  to  be  found  in  the  books 
of  reports  of  law  cases,  but  the  greater  number  that  occur  are  upon 
trials  at  Nisi  Prius,  and  do  not  in  general,  therefore,  reach  the  stage 
of  proceeding  in  which  they  are  recorded  as  reports  of  the  Courts, 
and  are  lost  sight  of  in  consequence.  In  the  letter  which  I  ad- 
dressed to  Lord  Brougham  on  the  subject,  I  related  a  case,  in  which 
he  himself  was  engaged,  at  Lancaster,  and  in  which  rather  a  singular 
cu'cumstance  occurred  -,  an  old  man  of  the  name  of  Rigby,  upon  the 
trial  of  an  ejectment,  swore  to  his  being  101  years  old.  The  evidence 
which  he  gave  appeared  to  be  consistent  with  that  statement.  After- 
wards, however,  the  Court  was  moved  for  a  rule  to  show  cause,  why 
there  should  not  be  a  new  trial,  on  the  ground  that  his  baptismal 
register  had  been  found,  statmg  him  to  be  not  above  80  years  old. 
I  believe  it  did  not  come  to  a  second  trial,  in  consequence  of  the 
Court  thinking  there  was  sufficient  evidence  of  another  kind )  but, 
from  the  circumstances,  I  could  say  there  was  no  reasonable  doubt 
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In  my  own  luiod  of  the  real  (act  being  thai  the  bapliijti  bad  taken 
place  when  the  man  was  20  or  21  yean  oid.  And  thb,  but  for 
another  incidental  circumstance  which  occurred,  would  have  pro- 
bably cost  the  right  claimant  his  estate.  It  had  cost  Jmn  me  trial 
before  that* 

"  And  that  was  the  evil  of  the  non-existence  of  a  register  of 
birtbs^  and  the  existence  of  a  mere. registry  of  baptisms? — Yes^  at 
the  last  York  Assizesi  I  happened  to  be  present  at  the  trial  of  the 
cause  of  Doe  and  Hungate^  a  case  of  considerable  notoriety  in  that 
county,  where  a  large  estate  was  at  stakes  and  upon  Mr.  Serjeant 
Jones  stating  that  an  obliteration  appeared  in  a  register  which  was 
produced^  Mr«  Justice  Alderson^  who  tried  the  cause^  observed^  '  are 
you  surprised  at  that^  brother  Jones^  I  am  not  at  all  surprii»ed  j  I 
have  had  much  experience,  and  I  never  saw  a  parish  registry-booh  in  my 
life  that  was  not  falsified  in  one  way  or  other,  and  I  do  not  believe  there 
is  one  that  is  not,*  I  happen  to  know^  personally^  a  case,  which  I 
also  stated  in  the  letter  to  Lord  Brougham^  where  the  elder  son  of  a 
family  had  been  baptized  on  the  day  of  his  marriage^  and  his  bap- 
tism and  marriage  were  both  registered  on  the  same  day  *,  he  had 
two  younger  brothers  who  had  been  baptized^  and  whose  baptisms 
were  registered  about  twenty  years  before  his.  The  consequence, 
I  take  it,  would  be,  that  when  evidence  of  the  identity  of  the  person 
was  lost,  it  would  be  the  least  probable  inference  that  the  person 
whose  baptism  and  marriage  appeared  on  the  same  day,  was  the 
identical  person,  and  his  two  younger  brothers  would  therefore  ap- 
pear to  have  claims  prior  to  his  own. 

"  Your  professional  experience  induces  you  to  believe  that  the 
parochial  registers  are  frequently  falsified^  and  that  thereby  great  in- 
conveniences result  to  persons  in  tracing  their  pedigrees,  and  great 
injustice  frequently  operates  ? — It  frequently  happens ;  I  believe  veiy 
generally.  Under  the  present  system,  even  those  who  are  able  to 
take  advantage  of  the  baptismal  registry  of  the  church,  have  but 
very  little  real  security  I  think  from  it.  But  with  regard,  perhaps, 
to  one  half  of  the  community,  they  do  not  participate  in  its  benefits 
at  all,  on  account  of  scruples  of  conscience,  not  being  connected 
with  the  Established  Church,  and  consequently  not  availing  them- 
selves of  that  means  of  registration.  The  effect  of  this  is  frequently, 
aud  I  believe  very  increasingly,  to  place  even  parties  who  afterwards 
attach  the^is^elves  to  the  Established  Church  in  the  same  situation  as 
if  they  were  Dissenters,  because  their  parents,  who,  having  been 
Dissenters,  had  not  had  them  baptized  at  Church  in  their  infancy, 
had  neglected  to  secure  even  that  registry  for  their  benefit/' 
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Mr.  Edgar  Taylor,  Solicitor,  thus  speaks  of  the  present 
parochial  Registration. — 

*'  1st,  as  to  Baptisms,  Tbe  baptismal  registry  (taken  merely  as  a 
record  of  the  baptisms  bad  at  Cburcb)  is  very  bald  and  defective  in 
its  form.  It  not  only  does  not  decide  tbe  fact  for  whicb  it  is  wanted, 
namely,  tbe  date  of  birtb,  but  it  is  actually  delusive  on  tbat  bead.  Bap- 
tism, it  is  true,  sbows  birtb  to  have  at  some  time  or  another  previously 
taken  place ;  but  tbe  birtb  may  have  preceded  tbe  baptism  ten  or  five 
years,  a  year,  a  month,  or  a  week.  It  not  unfrequently  happens  in  prac- 
tice, tbat  a  person  has  been  of  age  and  lias  been  performing  legal  acts  in 
that  character,  when,  according  to  tbe  only  accessible  evidence,  be 
would  have  been  a  minor )  and  parties  have  gone  to  tbe  expense  of 
repeating  those  acts  afterwards  in  order  to  meet  the  difficulty.  The 
official  evidence,  too,  which  (when  no  suspicion  is  excited)  appears 
satisfactorily  to  prove  tbe  legitimate  succession  of  a  party,  and  is 
always  resorted  to  for  tbat  purpose,  may  be  wholly  deceptive  ;  for 
tbe  child  baptized  in  due  time  after  marriage  of  its  parents,  may,  in 
truth,  have  been  illegitimate,  as  born  before  such  marriage.  For 
want  of  the  official  record  being  one  of  actual  birtb,  (whicb  could 
be  compared  as  to  date  with  that  of  the  marriage,)  litigation  of  tbe 
most  uncertain  and  expensive  character  sometimes  arises.  I  have 
lately  had  before  me  a  case  where  tbe  title  of  a  man  of  50  years  of 
age  to  some  property,  unexpectedly  coming  from  a  distant  relative, 
was  disputed.  He  was  told,  for  tbe  first  time  in  his  life,  that  he 
was,  in  truth,  illegitimate,  though  be  bad  always  supposed  himself 
legitimate  5  though  bis  father  then  so  deposed,  though  the  marriage 
of  bis  parents  was  duly  recorded,  and  bis  subsequent  baptism  as  the 
child  of  those  parents  appeared  on  tbe  parochial  register.  He  was 
a  pauper;  but  an  inquiry  had  to  be  prosecuted  by  him  in  Cbanceiy, 
where  (after  the  labour  and  expense  of  endless  and  contradictory 
affidavits)  be  was  reported  legitimate.  The  report  was  excepted  to, 
an  issue  was  directed,  and  a  trial  at  law  took  place,  which  lasted  two 
days,  ^nd  in  which  at  least  forty  witnesses  bad  to  be  examined, 
many  swearing  (falsely  no  doubt  whatever)  tbat  be  was  born  as 
much  as  two  years  before  wedlock,  and  others  confirming  tbe  actual 
fact,  which  accorded  with  the  presumption  arising  from  tbe  baptismal 
register.  A  verdict  was  found,  repeating  the  master's  conclusion  as 
to  bis  legitimacy  3  and  this  again  was  re-discussed  with  the  same 
result  in  Chancery,  on  a  motion  for  a  new  trial.  But  though  this 
poor  man  was  successful,  bis  opponent  was  as  poor  as  himself,  and 
therefore  could  not  pay  miy  of  the  expense  he  bad  occasioned.  Thus 
parties  betipcen  them  have  spent  what  would  have  been  a  fortune  to 
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either,  and  all  for  want  of  proper  registry  of  the  facts  wade  at  the 
time.  The  period  of  the  hirth  is,  I  know,  often  added  by  the  rai* 
nister  in  the  registry  of  baptism,  and  no  doubt  such  an  entry  would 
at  least  raise  a  strong  moral  presumption  in  favour  of  the  date  so 
appearing ;  but  the  committee  will  see  at  once,  that  (the  law  not 
having  imposed  on  any  one  the  duty  of  inquiring  into  the  fact,  nor 
required  it  to  be  deposed  to  by  any  witness,)  the  entry  is  on  mere 
hearsay,  without  authority,  and  that  at  best  it  is  a  mere  casual  de- 
claration of  a  parent.  The  register,  therefore,  cannot  and  ought  not 
to  be  treated  as  legal  evidence  of  the  fact* 

"  ITie  form  now  used  is  defective,  evenr  as  a  baptismal  entry,  in 
not  supplying  circumstances  of  description  and  connection  with  the 
rest  of  the  pedigree,  such  as  the  mother's  maiden  name. 

*'  From  the  want  of  connections  of  this  sort  arise  evils  lof  two 
descriptions.  In  the  first  place,  a  party  really  desirous  of  making 
out  the  t^uth  is  completely  baffled  if  the  name  he  is  searching  for 
be  a  common  one.  If  he  wants,  for  instance^  in  Wales  to  trace 
out  a  Jones,  he  may  find  1 00  in  any  register  he  pleases,  without 
any  certainty  of  being  right.  In  the  second  place,  this  vagueness 
furnishes  ready  opportunities  for  fraud  or  litigation.  I  know  an 
estate  in  a  northern  county,  the  title  to  which  once  passed  through 
a  family,  whose  name  is  one  of  perpetual  occurrence  there.  The 
owners  of  that  estate  (there  having  once  been  a  disputed  succession,) 
have  no  respite  from  writs  of  right,  ejectment,  bills  in  chancery,  &c. 
Every  now  and  then  springs  up  some  adventurer  of  the  name,  and 
finds  no  difficulty  whatever  in  linking  together  a  pedigree,  with 
registers  which  perfectly  tally.  The  registry  gives  no  connecting 
links  to  check  it  by,  and  one  theoretic  pedigree  therefore  is,  on 
paper,  just  as  good  ad  another.  Thus  the  only  evidence  which 
the  law  provides  independent  of  extrinsic  and  parol  evidence,  (which 
must  be  always  uncertain,  and  which  the  deaths  of  witnesses  are 
continually  altering  and  impairing,)  leaves  the  matter  just  as  vague 
as  ever. 

''  With  regard  to  the  births  of  all  such  children  (even  of  members 
of  the  Establishment,)  as  from  various  causes  may  not  be  baptized 
at  all ;  and  as  to  all  the  children  of  non-conformists  of  every  de* 
scription,  (comprising  Protestant  Dissenters,  Catholics,  Jews,  Quakers, 
&c.)  there  is  no  official  provision  made  by  law  for  preserving 
legal  evidence ;  and  none  in  fact  exists,  except  so  far  as  these  par- 
ties take  their  own  precautions  for  forming  the  best  substitute  they 
can,  of  a  private  official  character. 

*'  I  need  only  refer  to  the  numbers  and  importance  of  the  bodies 
of  persons  not  in  communion  with  the  Church  of  England,  to  con- 
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f  ince  any  one  that  the  furesenl  legal  register  it  one  which,  for  incom- 
pleteoesf  and  imperfection  of  basis^  U  quite  disgraceful  to  any  civil- 
ized eoontry. 

"  Erery  day's  eiperience  concorw  with  antecedent  probability  in 
showing  that  the  parish-books  ha?e  been  and  are  kept  in  a  very  un- 
certain and  imperfect  mminer^  and  that  their  preservation  (which  at 
the  best  depends  on  a  chest  in  a  damp  churchy)  is  very  hazardous 
and  incomplete*  If  the  committee  wish  for  Instances  of  this,  there 
are  many  glaring  cases  to  be  found  in  all  the  books  on  the  solject. 

''  It  is  perhaps  sufficient  for  me  to  mention,  (by  way  of  direct  proof 
to  which  the  committee  have  easy  excess,)  that  the  population  abstract 
of  1801  contains  the  names  of  some  hundreds  of  parishes,  whose  re- 
gisters are  deficient,  stating  the  particular  periods  at  which  the  de* 
fects  occur.  This  abstraot  represents  only  the  last  century,  and  yet 
shows  chasms  of  fifty,  sixty,  and  even  more  than  eighty,  years* 

*^Mr.  Burn  gives  an  entry  of  a  marriage,  which  he  himself  vranted 
for  proof,  made  in  a  parish  in  Middlesex  (Feltham),  where  the  minis- 
ter bad  contented  himself  with  only  filling  up  the  date,  and  taking  the 
woman's  signature,  the  rest  of  the  entry,  and  even  the  husband's 
name,  being  wholly  blank.  In  the  same  book  was  this  creditable 
memorandum.  '  No  register  was  kept  from  this  time  (27th  Novem- 
ber, 1753,)  tiilJune  dOth,  1771.' 

^*  I  apprehend  that  the  fact  of  missing  registers  Is  generally  owing 
to  their  being  casually  or  systematically  taken  to  the  minister's  house, 
whence,  in  the  event  of  his  death  or  ^ny  other  accident,  they  do  not 
find  their  way  back,  or  perhaps  (as  nanrated  in  the  Huntingdon  peer- 
age case),  form  kettle^hblders  for  the  curate's  wife  or  widow.  The 
same  lots  has  taken  place  through  the  parish-clerk,  as  in  one  case 
(according  to  Mr«  Bigland),  where,  being  a  tailor,  the  register  has  in 
time  been  converted  by  him  into  measures,  or  in  another  case,,  where 
the  keeper^s  daughters  being  lace«makers,  it  has  been  used  ih  that 
mannfaeture,  i^nd  in  another  has  even  been  transformed  into  the  tester 
of  a  bed. 

^'Lord  £ld<Hi  (in  Lloyd  and  Passingham,  16  Vesey,  59)  mentions 
that  in  the  Chandos  case,  the  then  Chancellor  was  disposed  {horn 
the  scandalous  disorder  of  the  registers  produced,  and  the  want  of  com* 
pliaoce  with  the  regulations  about  transmission  to  the  ordinary,)  to 
recommend  the  House  to  raject  such  evidence  altogether,  as  too  vague 
and  uncertain  for  any  reliance.  'The  House,  however,'  he  adds, 
'  thought  that  the  subject  having  fallen  into  so  loose  a  state,  could  not 
in  that  instance  be  taken  with  such  strictness.'  " 

Mr.  Stacy  Grimaldi  is  another  solicitor,  who  imputes  to  the 
present  parish  registers  the  crime  of  encouraging  litigation : 
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*'Froiu  your  inquiries  and  your  experience^  do  you  not  think  ^bat  for 
the  protection  of  property^  as  well  as  for  the  attainment  of  statistical 
information^  some  improvement  in  the  present  system  of  parochial 
registration  is  exceedingly  desirable^ — Absolutely  requisite  for  the 
ends  of  justice  throughout  the  cQuuti7. 

'^  From  the  mode  in  which  they  are  at  present  kept,  are  not  great 
facilities  afforded  to  those  frequent  falsification,  which  all  persons  fre- 
quenting our  courts  must  have  observed  and  regretted  ? — Not  directly 
in  the  registers,  but  indirectly,  for  want  of  due  iiiformation  being 
given  in  those  registers  5  for  instance^  as  far  as  the  ends  of  justice  are 
concerned  (without  having  reference  to  any  ecclesiastical  view)  the  re- 
gisters are  deficient  in  the  great  point  of  evidencing  the  identity  of 
parties,  so  that  there  is  no  difficulty  in  Mr.  Smith,  or  Mr.  Brown^  or 
Mr.  Jones,  of  Parliament  Street,  or  Charing  Cross,  making  himself 
descended  from  almost  any  Smith,  Brown,  or  Jones  in  the  kingdom, 
because  the  name  is  so  common,  that^  as  far  as  parish  registers  are 
concerned^  parties  of  such  names  can  find  in  nearly  every  parish  en- 
tries which  will  answer  for  their  parents  ;  and  in  consequence  of  the 
before-named  deficiency  of  identity,  the  great  efforts  which  have  been 
made  for  the  Angel  estates,  and  for  the  estates  of  the  late  Mr.  Jones, 
(which  Utter  case  was  tried  at  Shrewsbury  within  the  last  three  or 
four  years)  have  had  great  encouragement,  because  the  parties  in  one 
case  by  industiy,  and  in  the  other  case  from  the  name  of  Jones  being 
so  common,  had  no  difficulty  to  prove  a  descent  by  means  of  parochial, 
registers  ;  but  had  the  parochial  registers  contained  an  identification 
(which  is  most  simply  to  be  done)  none  of  those  attempts  vtrhich 
have  failed  for  the  Jones  estate  or  for  the  Angel  estate  would  have 
been  brought  into  court,  and  much  perjury,  much  wickedness,  and 
great  expense  would  have  been  avoided :  the  Jones  case  was  attended 
with  rciin  to  a  great  many  poor  families,  who,  believing  in  the  repre* 
aeiitation  of  the  claimant,  mortgaged  and  sold  their  property,  and 
handed  it  over  to  the  claimant  to  go  to  the  Shrewsbury  Assizes  to 
prove  fais'  case,  and  I  known  it  was  a  mistaken  case  (not  to  use  a 
stronger  term)  5  they  brought  the  papers  into  my  office^  md  tt  was 
evident  they  were  under  an  erroneous  impression." 

Mr.  Joseph  Parkes,  solicitor,  of  Birmingham,  states  that 
"  it  h^s  happened  to  him  to  have  much  experience  on  the 
state  of  the  registers  in  the  midland  counties  of  England;" 
that  he  was  concerned  in  two  very  heavy  pedigree  cases,  in 
one  of  which  well  known  in  the  Court  of  Chancery,  as  *'  The 
matter  of  John  Lawrence,  of  Virginia,  in  America/'  search- 
ing to  discover  the  personal  representative  of  a  party,  who 
only  died  in  1815^  he  found  the  name  of  Lawrence  in  every 
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pari sbregister in  the  coimtiei) of  Stafibrd , Warwick, Worcesier , 
and  Grloticester^Bo  abtmdant,  that  it  wae  with  the  greatest  ipoB- 
sible  diffidlltyf  he  coiitd  avoid  ftilse  scents.  That  circumstance, 
connected  vi^ith  that  hlqniry,  proved  to  him  the  utter  want  of 
all  that  particularity  which  we  deem  at  the  present  day  es- 
sential to  any  system  of  registration. 

"  False  claimants  on  the  advertisement  of  the  representative  started 
up  at  I(edditcb^  in  Worcestersbire,  who  asserted  that  John  Lawrence 
went  from  that  town  early  in  life^  and  there  were  heaps  of  affidavits 
to  prove  the  identy  of  the  individual ;  that  he  had  been  heard  of,  and 
corresponded  with,  up  to  the  y^ar  1814,  and  that  he,  John  Lawrence, 
was  baptized  in  the  town  of  Bronisgrove,  ninety  years  si^ce,  and 
there  was  a  register  of  the  birth  of  a  John  Lawrence  and  a  brother 
George  Lawrence,  the  children  of  a  William  and  Jane  Lawrence,  the 
false  claimants.  On  these  registers  was  vamped  up  a  claim  which 
obtained  administration  and  absolutely  got  about  ^18,000,  3  per 
cents,  out  of  court  on  the  day  that  1  discovered  the  falsehood  of  the 
claim,  and  I  was  barely  in  time  by  ardent  exertion  to  stay  a  further 
sum  of.  ^6000," 

Of  his  travels  and  adventures  in  search  of  this  represeiifta- 
tive,  Mr.  Parkes  gives  an  interesting  sketch,  remarking^  as  a 
useful  hint  to  persons  following  him  on  the  same  road,  that 
"  he  spent  upwards  of  £300  in  pursuing  the  investigaitlorf  by 
searching  registers  alone,"  and  introducing  in  different  paks 
of  his  narrative  the  following  observations.  '^' 

^  ''  The  register  kept  in  the  parish  of  Buckland^  in  Gloi\ce4enbir^/' 
(in  which  he  had  met  with  an  important  entry)  ''was  less  ^perfect, 
and  the  hook  was  kept  at  the  clerk's  house  in  an  obscure  vjllage^  and 
iftheotber  party  had  discovered  the  register  first,  faom  the  villainy 
that  1  have  known  in  the  case,  no  doubt  I  might  never  li^vje  seeu  ^at 
register.  It  happened  in  these  inquiries  that  1  have  reason  to  suspect 
ths^t  a  i^glster  which  exists  at  the  extreme  end  of  Warwickthirc  had 
heeh ^«Miterated,  and  it  occasioned  my  asking; some  jclei|)yi9Cfi!(and 
^pan^ish-'Glerkfi  as  to  the  tricks  played  with  registers •  TbSii^v.iJkfr. 
Foley/  the  rector  of  Swinford*  told  me  that  he.  ofice  w«nti;{>,sUjr^  to 
fetch  a  regi^tcr-i-bpok  (^  an  older  datQ,  and  that  when  he^cani^  back 
h<^  found  the  ..ink  of  the  bopH  he  left  wet,  and  the  panties  applying  for 
extracts  had  ajtered  the  rejgister.  Another  clergyman  in  Worjcester- 
shire  detected  an  individual  who  came  to  his  church  with  his  mouth 
full  of  parchment  nearly  chewed  to  pieces  )  and  had  Taccess  tb^my 
note's,  I  could  produce  many  similar  instances  lo  show  the  fVadulent 
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alterations  of  registers.  In  a  very  important  pedigi'ee  cause  tried 
in  the  Court  of  Chancer^r*  and  at  two  assises  in  tlte  count ry,  L  believe 
of  the  name  of  Oldbam,  it  was  most  important  to  prove  a  marriage, 
and  a  false  party  succeeded  in  obtaining  a  verdict  in  the  county  town 
of  Warwick,  and  were  within  a  week  of  getting  a  chancery  order  for 
a  considerable  sum  of  money,  when  the  solicitor  who  opposed  the 
claim  had  reason  to  believe  that  he  could  discover  a. better  and  the 
real  claimant,  if  he  could  prove  a  marriage.  He  had  reason  to  be* 
lieve  that  the  marriage  took  place  in  Birmingham  ;  he  went  to  Bir- 
mingham, and  he  could  nowhere  find^  the  marriage ;  but  in  the  year 
ill  which  he  supposed  it  to  have  taken  place,  he  discovered  a  chemical 
obliteration  in  the  book  :  at  the  end  of  the  erasure  the  party  erasing 
it  had  failed  to  put  out  the  word  Mic,'  which  denoted  Hcence.  He 
went  to  the  diocese  of  Litchfield,  and  he  was  lucky  enough  to  find 
there  the  original  surrogate's  return  of  the  marriage  licence  or  the 
duplicate  copy,  and  I  understand  that  circumstance  enabled  him  to 
verify  his  case.  I  think  I  have  sufficiently  shown  what  frauds  are 
frequently  practised.  In  numerous  parishes  I  have  found  the  former 
registers  entirely  missing,  and  in  many  places  I  have  seen  old  registers 
and  no  modern  ones  :  in  many  cases  I  have  found  the'  registers  left 
with  the  parish-clerks,  common  and  illiterate  persons,  the  clergy- 
man doing  so  for  their  convenience,  not  troubling  themselves  to  at- 
tend. Such  was  the  state  of  the  old  register  at  one  church  in  Bir- 
,  mjpgham,  that  Mr.  Hamper,  a  well-known  antiquary,  with  whom 
I.  talked  00  the  subject,  told  me  that  he  discovered  some  years  since, 
the  old  parish  registers  of  that  enormous  parish  in  various  parts, 
stowed  away  under  the  staircase  of  the  pulpit,  and  that  he  was  the 
party  who  had  them  bound^together  and  preserved.  In  tracing  a  pe- 
digree from  1 690  up  to  the  present  period,  in  numerous  parishes,  I 
have  never  searched  any  register  tn  which  there  were  not  numerous  inter' 
fitteaiions  and  various  erasures,  both  in  old  and  modern  ones,  which 
have  (dways  particularly  struck  me."  ^ 

.  This  body  of  evidence  from  a  number  of  practising  lawyers 
presents  so  remarkable  a  conformity  of  facts  and  unanimity 
of  opimon  that  we  have  preferred  being  thought  tedious  by 
brkkging  tc^ether  extracts  to  the  same  effect  from  different 
witnesses,  to  expressing  the  same  sentiments  more  concisely 
and  regnilarly,  but  less  authoritatively,  in  our  own  language. 

The  detached  portions  of  evidence  thus  brought  into  juxta- 
position and  harmonizing  together,  establish  the* conclusion, 
irrefragable'  as  the  fabled  bundle  of  arrows,  that  the  present 
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parish  registers  are  both  incomplete  and  insecure — ^that  they 
prove  little;  that  they  prove  that  little  badly;  that  .they 
sopietimes  tend  to  disprove  that  which  is  the  fact;  and  that 
they  produce  uncertainty  of  title,  which  leads  to  expensive 
litigation.  To  the  unprofessional  reader,  perusing  the  above 
extract,  it  must  be  a  matter  of  astonishment  how  documents 
of  such  importance  can  have  been  suffered  to  remain  in  such 
a  defdorable  state. 

If,  indeed,  a  subject  ever  came  before  parliament,  in  which 
the  necessity  of  some  amendment  was  demonstrated,  then  is 
this  of  the  registration  of  births,  marriages  and  deaths,  such 
a  one — for  to  that  extent  all  the  witnesses  examined  by  the 
committee  are  agreed.  Their  minutes  display  the  evidence  of 
one  barrister^  five  solicitors,  six  clergymen,  four  gentlemen  of 
aptiquariaa  and  scientific  attainments,  one  deputy  registrar 
of  a  diocese,  four  parish  clerks,  a  Jew,  a  Quaker,  a  Director 
of  the  Brussel's  Observatory,  a  member  of  the  Herald's  Col- 
lege, and  an  Actuary  of  the  National  Debt  Office ;  and  all 
concur  in  declaring  that  the  present  system  is  defective,  and 
requires  considerable  amendment. 

In  what  mode  shall  this  amendment  be  effected?  this  is 
the  only  part  of  the  question  upon  which  there  may  arise  va- 
rieties of  opinion ;  and  this  leads  us  to  a  more  minute  and 
distinct  consideration  of  the  deficiencies  in  the  present  system, 
and  of  the  remedies  propounded  for  such  deficiences  in  Mr. 
Brougham's  Bill,  to  establish  a  "  General  Register  of  Births^ 
Deaths  and  Marriages  in  England." 

The  parochial  registration  at  present  existing  in  this  coun- 
try is  the  result  of  as  bungling  an  Act  as  was  ever  bom  of 
a  legislative  assembly;  but  before  describing  it,  we  will  briefly 
trace  its  pedigree. 

Regulations  to  enforce  the  keeping  of  parish  registries  be* 
came  necessary  on  the  dissolution  of  the  monasteries,  the 
monks  having  previously  registered  the  ecclesiastical  ceremo- 
nies of  baptism,  marriage  and  burial.  These  regulations, 
however,  emanated  only  from  the  ecclesiastical  authorities, 
and  no  act  of  parliament  passed  on  the  subject  until  a  much 
later  period.  Lord  Cromwell,  Lord  Privy  Seal  and  Vice- 
gerent.to  Henry  VIII.,  first  issued  an  injunction  in  1538,  di- 
recting every  parson,  vicar  and  curate,  under  a.  p^alty,  to 
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keep  a  register  for  every  church,  and  on  each  Sunday  to  enter 
therein,  in  the  presence  of  the  wardens,  all  the  weddings, 
christenings,  and  burials  of  the  preceding  week.     Similar  in- 
junctions followed  from  Edward  VI.  and  Elizabeth.     In  her 
reign  also  attempts  were  made  to  obtain  acts  of  parliament, 
for  the  establishment,  in  the  first  instance,  of  a  diocesan,  and 
in  the  second,  of  a  general  register  office;  but  though  the 
latter  measure  was  recommended   to  the  queen  and  pro- 
pounded to  the  clergy  by  the  Lord  Treasurer  Burghley,  the 
clei^  succeeded  in  stopping  both.     They,  however,  in  1697, 
did  themselves,  with  the  approval  of  the  queen,  direct  a  copy 
of  each  parochial  register  to  be  sent  yearly  to  the  registrar  of 
the  diocese,  and  this  was  the  origin  of  the  existing  custom  of 
ti^nsmitting  the  registers  annually  to  the  bishop.     It  was 
during  the  Protectorate  that  parliament  first  interfered  with 
the  subject;  in  1652  the  celebrated  Law  Reform  Committee 
was  appointed,  consisting  of  the  most  eminent  lawyers  and 
statesmen  of  that  period ;   they  prepared  bills  for  effecting 
several  important  legal  reforms,  all  of  which  were  ultimately 
rejected,  except  that  for  establishing  a  civil  register  of  births 
marriages  and  burials,  which  passed  in  1663.     By  this  act 
marriage  was  treated  as  a  civil  contract,  of  which  the  parties 
were  tb  give  three  weeks'  notice  to  the  registrar,  who  was  to 
publish  it  *'  in  the  public  meeting  place,  commonly  called  the 
chui^h  or  chapel,"  or  in  the  market  place ;  they  were  then  to 
come  before  a  justice  of  the  peace,  in  the  presence  of  whom 
the  man  promised  to  love  and  be'  faithful,  and  the  woman 
promised  to  love  and  be  faithfiil  and  to  obey ;  the  justice  de- 
clared them  to  be  thenceforth  man  and  wife,  and  they  were 
so  from  that  tiifte  "  according  to  the  laws  of  England.*'     It 
also  enacted  as  to  registration,  that  a  book  should  be  provided 
in  every  parish,  and  a  person  chosen  by  the  ratepayers  to 
keep  it,  *  who  should  therein  ftiirly  enter* in  writing  all  such 
*'  publications,  marriages,  births  of  children,  and  burials  of  all 
"  sorts  df  persons,  and  the  names  of  every  of  them,  and  the 
"  days  of  the  month  and  year  of  publications,  marriages, 
''  births  and  burials,  and  the  parents,  guardians,  or  overseers* 
"  naitoes;"  it  also  stated  the  fees  to  be  taken  for  the  several 
entries  and  certificates;  but  how  this  person  was  to  become 
cognizant  of  all  the  special  matters  he  was  directed  so  fairly 
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to  enter,  whether  he  was  bound  to  search  for  himsdf,  of  whfe* 
ther  others  were  expected  to  communicate  unto  him,  or  'what 
penalty  might  ensue  from  neglecting  the  matter  altog^thel-, 
the  act  does  not  condescend  to  mention.  We  have  stated  the 
purport  of  this  act  of  the  Protectorate  at  some  length,  bfetaiis^ 
it  is  the  only  attempt  which  has  been  made  in  this  cotintry'  to 
establish  legal  evidence  of  birth  by  registry,  though  it  tvks 
inconsistent  in  not  extending  also  to  the  proof  of  deaths  in- 
stead of  burials,  and  must  have  been  weak  arid  powerless, 
from  the  omission  we  have  noticed.  ' 

As  to  its  practical  operation,  the  Rev.  J.  E.Tyler,  Whd  hiad 
been  incumbent  of  Morton-Pinkney,  in  NorthampitbiifeTnfe, 
and  for  some  time  rural  dean,  speaking  only  of  what  he  had 
himself  found,  thinks  that  there  was  a  great  diversity  of  prafc- 
tice  in  keeping  the  registers  during  the  protectorate,  and  thkt 
very  great  inaccuracies  and  great  neglect  followed  from'  the 
time  of  the  suspension  of  the  parochial  episcopal  clergy  to  ttie 
period  of  the  restoration.  But  Mr.  Bum  states,  as  the  result 
of  his  more  general  investigations,  that  the  plan  workfed  tvell; 
at  least  that  the  registers  during  the  period  of  Cromweirs 
government  were  unusually  well  kept. 

At  the  restoration,  the  clergy  resumed  the  official  registra- 
tion of  baptisms y  marriages,  and  burials.  Several  Acts  of 
Parliament  more  or  less  affecting  the  details  of  thie  subject 
have  since  been  passed;  but  two  alterations  introduced  at  aif- 
ferent  periods  are  deserving  of  particular  notice,  as  they  show 
how  far  the  authority  of  precedent  may  now  be  quoted  in  de&¥&g 
with  some  tender  parts  of  the  subject.  By  an  Act  of  "V^^illiiim 
III.,  granting  his  mctjesty  "  certain  duties  on  Marriages, 
Births,  and  Burials,"  the  established  clergy  were  compelf(^d, 
under  a  heavy  penalty,  to  act  as  civil  officers,  and  gratui- 
tously to  take  exact  account  and  keep  a  register  of  all  persons 
manned,  buried,  and  christened  or  born  within  their  respecilve 
parishes.  How  the  clergyman  was  to  arrive  at  a  knowledge 
of  all  the  births  in  his  parish  is  not  revealed,  but  the  dbove 
duties  he  was  bound  to  perform  "  without  fee  or  reward"  for 
the  benefit  of  the  revenue,  or  he  forfeited  £100.'  And 
secondly,  as  the  object  of  legislation  on  the  subject  then  was 
to  tax  the  registry,  dissenting  mmisters  were  by  the  25  i&eo. 
III.  c.  75,  graciously  included  within  the  operation  of  ihe 
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pf-^yioas  Acts,  aad  their  registration  of  births  or  baptisms 
^f[/ burials  were  thus  recognized  bif  law.  This  was  afterwards 
rppeal^d^  ^nd  in  1812  passed  the  curious  Act  of  53  Geo.  III. 
c.;  14,6,  by  which  parish  registers  are  at  present  regulated.  It 
hj^p.  commonly  been  styled  Sir  George  Rose's  Act,  but  with 
cru/dl,  iiijustice.  to  that  gentleman's  reputation,  for  though  he 
int^'oduced  it,  yet,  as  the  House  reprinted  and  reconsidered  it 
si^  tii(ueS|  and  amended  it  into  a  patchwork  of  blunders,  we 
m^^y  fairly  presume  that  it  might  at  first  have  been  a  tole- 
rably sensible  and  consistent  measure.  The  result  was  attri- 
;^^ultable  to  thi^t  mode  of  tinkering  and  botching  the  parts  in 
cqpaYiitjtee  and  in  either  House,  without  keeping  in  mind  the 
V?ho^f^s  of  a  plan,  which  sometimes  makes  the  Act  passed 
as  unlike  the  bill  introduced  as  the  living  ass  is  unlike  the 
BqlogiiQ'  sausage. 

^ , ,  It  is  entitled,  "  An  Act  for  better  regulating  and  preserving 
Registries  of  Births^  Baptisms,  Marriages,  and  Burials  in 
,. England,"  whereas  it  makes  no  provision  whatever  for  the 
mtxyi  of  births.    The  defective /orww  of  registration  prescrib- 
^  by  this  Act,  the  confusion  which  they  introduce,  and  the 
frauds  which  they  encourage,  from  not  sufficiently  identifying 
the  parties  referred  to,  have  been  already  noticed  in  the  selec- 
,  tions  from  the  evidence  before  the  committee. 
..  ^  The  churchwardens  ^re  directed  yearly  to  transmit  copies 
ipl'jthp  registers  to  the  registrar  of  the  diocese.     Now  it  is  a 
^^well  uiiderstood  principle  of  law,  that  if  you  forbid  or  order 
jmy  thipg  and  leave  the  parties  to  obey  thie  injunction  with- 
.Oftt  ^^  of  evil  consequence  from  neglecting  it,  neglected  it 
gei^.rjtUy  will  be :  as  the  Act  does  not  enforce  its  order  by  a 
' .  pen^t^y  for  neglect,  churchwardens  frequently  save  themselves 
tw  trouble  or  never  think  about  it,     Mr.  John  Shephard, 
registrar  to  the  Bishop  of  London,  says,  that  out  of  600 
Darisnes  in  that  diocese,  which  ought  to  send  copies,  on  an 
avera&ce  there  are  150,  and  those  some  of  the  largest  and  most 
populojus  ps^nshes  m  the  diocese,  which  do  not.    Then  the 
registrar  is  ordered  carefully  to  deposit  the  registers  .which  he 
,   receive^,  .t9  secure  them  from  fire,  and  to  prepare  indexes  for 
search,. ,  But  as  there  Is  neither  penalty  for  the  omission  nor 
re^ajid  for  the  performance  of  these  onerous  duties,  and  as  the 
registrars  belong  to  that  class  of  sensible  people  who  do  no^ 


32       UegUtration  of  Births,  Mamages  and  Death. 

ihing  for  uothing^  they  rather  reluctantly  give  the  rc^sters 
house-room  when  they  arrive  and  only  take  care  to  put  them 
out  of  the  way.  Mr.  Bum  says  the  return  made  to  parlia- 
ment in  1831  shows  the  wretched  state  in  which  the  transcripts 
of  registers  are  kept  in  nearly  every  diocese  in  the  kingdom. 
Mr.  Stacey  Grimaldi  has  examined  a  great  many  and  has  never 
seen  an  index ;  he  has  seen  some  transcripts  so  rotten,  from 
the  improper  way  in  which  they  had  been  kept,  that  they 
could  not  be  turned  over  without  falling  in  pieces.  And  yet 
the  gentlemen,  whose  dreams  have  been  so  recently  disturbed 
by  visions  of  riot  and  conflagration  destroymg  all  their  mumr 
ments  of  title  in  a  general  register  office  of  deeds  built  fiie- 
proof  for  the  very  purpose,  and  guarded  by  a  regimebt  of 
soldiers,  if  necessary ,-~rthey  have  for  years  back  fearl^^sly  suf- 
fered the  evidence  of  their  family  descent  to  be  housed  without 
the  slightest  security  against  either  riots  and  conflagrations, 
or  rats  and  mice.  The  only  penalty  inflicted  in  any  part  of 
the  act,  is  transportation  for  fourteen  years ;  and  the  act  in  a 
subsequent  clause  kindly  cH-dains  that  one  half  of  the  penalties 
levied  under  it  shall  go  to  the  informer  and  the  remainder  either 
to  the  poor  of  the  parish  or  to  such  charitable  purposes  as  the 
bishops  may  direct,  so  that  the  culprit  is  a  sort  of  trustee 
through  whom  the  title  to  transportation  is  derived,  but  who 
enjoys  no  part  of  it  himself,  the  whole  beneficial  use  being 
executed  in  the  informer  and  the  poor.  As  the  committee  in 
their  report  announce,  ^*  on  this  extraordinary  statute  the  whole 
system  of  parochial  i-egistration  depends  at  present.'^  No  woft- 
der  then  at  the  unanimous  agreement  among  the  witnessesi,  that 
the  present  system  of  registration  requires  some  amendmemt. 

To  accompUsh  this,  Mr.  W.  Brougham  has  introduced  his 
Bill  <^  To  establish  a  General  Register  of  Births,  Deaths,  and 
Marriages  in  England,"  which  is  mainly,  if  not  entirely,  based 
cm  the  recommendations  of  the  committee.  To  judge  of  its 
efficient  applicability,  it  will  perhaps  be  convenient  to  coxmA&r, 
first,  the  machinery  of  the  bill,  and  how  the  several  parts  of 
that  machinery  act  with  respect  to  each  other ;  secondly,  how 
the  information  is  to  be  obtained  which  is  to  set  that  maehineiy 
in  motion. 

A  metropolitan  office  is  to  be  provided,  and.  the  care  and 
management  of  the  register  and  the  controul  and  superin- 
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tendenee  of  the  officers  employed  about  it  are  ccoifided  to  the 
commissioners  of  stamps,  who  are  to  appoint  a  general  Regis- 
trar General  and  a  certain  number  of  inspectors  and  such  clerks 
and  servants  as  they  may  think  necessary.  So  many  of  the 
cidlectors  of  assessed  taxes  as  may  be  necessary  will  be  the 
local  registrars,  and  the  surveyors  of  taxes  will  be  superinten- 
dent r^strarsof  their  districts,  but  in  every  parish  or  township 
in  which  the  collector  is  incapable  or  shall  refuse  to  act  as 
registrwr,  than  a  registrar  is  to  be  chosen  by  the  rate-payers 
assembled  in  vestry,  and  to  continue  in  office  during  his  good 
behaviour.  The  duties  of  the  registrar  do  not  extend  to 
marriages  or  the  registration  (^  them,  his  only  business  being 
withUrths  and  deaths:  respecting  these  he  is  to  enter  the 
particulars  (mentioned  afterwards)  in  corresponding  pages  of 
two  books,  "  The  Registrar's  Book"  and  "  The  Superintend- 
eniV  Book:"  he  is  quarterly  to  transmit  to  the  superintend- 
ent registrar  (i.  e.  the  tax-surveyor)  of  his  district  so  many 
leaver  of  ihe  latter  book  as  may  be  filled  each  quarter,  and  to 
d^ver  orer  the  registrar's  book  when  filled  t^  the  minister 
of  the  parish,  to  be  thereafter  kept  in  the  parish  diest  of  the 
parish:  of  marriages,  every  officiating  perscm  who  is  or  may 
be  authorisied  to  solemnize  the  office  of  matrimcmy  vrill  be 
the  registrar;  he  will  be  furnished  with  marriage  register 
books,  and  immediately  after  each  marriage  solemnized  by 
him  will  enter  the  requimte  particulars  in  the  book  and 
counterpart,  and  deliver  the  book  when  filled  to  the  minister 
of  the  parish,  to  be  kept  as  before,  and  the  coimterpart  to  the 
superintendent  r^istrar  of  the  district.  Each  superintendent 
registrar  is  quarterly  to  send  whatever  books  and  papers  he 
may  have  received  to  the  registrar  general,  by  whom  they  arc 
to  be  kegt  in  the  metropoUtan  office  in  such  order  as  may 
seem  amvenient  for  ready  examination;  for  which  purpose 
indexes  are  to  be  made  and  kept  there,  open  to  the  public 
search* 

As  to  these  arrangements,  so  &r  as  they  concern  births  and 
deatibsy  we  have  only  to  inquire  whether  it  might  not  be  more 
desurad>le  that  the  local  registrar  should  be  chosen  by  the 
rate-payers  in  vestry  assembled,  as  in  country  parishes  they 
wodd  frequ^tly  be  disposed  to  appoint  the  resident  clergy- 
man,  there  the  most  competent  person  for  the  situation,  whilst 
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he  might  be  equally  disposed  to  obtain  a  small  increase  of  his 
limited  income  by  the  performance  of  its  duties. 

But  the  latter  provision  as  to  marriages,  evidently  contem- 
plates some  state  of  the  lav^  touching  the  legal  solemnization 
of  marriages,  which  is  not  yet  in  existence,  and  which  must 
be  determined,  ere  an  opinion  can  be  formed  of  the  operation 
of  the  present  bill  on  that  branch  of  the  subject.  Every 
person  authorized,  &c.,  is  to  register  the  particulars  of  mar- 
riages solemnized  by  him,  and  to  deliver  the  book  when  fitted 
to  the  minister  or  churchwardens  of  the  parish  in  which  the 
marriages  registered  in  such  book  have  been  solemnized.  Now 
it  is  well  known  that  some  dissenting  clergymen  are  itinerant 
in  the  performance  of  their  duties,  and  that  many  of  them  ate 
removed  to  different  stations  at  yearly  or  other  intervals; 
each  of  these,  therefore,  to  comply  with  the  directions  of  the 
bill,  must  take  his  register  book  with  him  as  part  of  his  bag- 
gage, and  be  followed  through  his  mission  by  those  who  widi  to 
search  it.  To  the  minister  of  which  parish  each  of  them  should 
deliver  his  hook  when  filled  with  marriages  in  half  a  dozen 
parishes,  is  a  question  not  solved  in  Mr.  Brougham's  bill. 
These  difficulties  may  be  avoided  if  the  register  book  of  mar- 
riages be  not  part  of  the  personal  equipment  of  each  autho- 
rized minister,  but  have  a  "  local  habitation"  in  every  chapel 
and  place  of  worship  licensed  for  the  solemnization  of  mar- 
riage/and  contain  entries  of  all  the  naarriages  there  solem- 
nized.       .     . 

The  form  of  the  index  or  indexes  to  be  prepared  in  the 
metropolitan  office  is  left  to  the  discretion  and  experience  of 
the  registrar  general,  which  is  probably  the  best  way  of  in- 
suring its  adaptation  to  the  public  convenience. 

Searches  might  also  be  facilitated  if  in  each  parish  an 
index  of  names  referring  to  the  page  of  entry  in  the  parish 
register  books  were  prepared  after  the  lapse  of  ^ich  ten  years, 
or  some  other  defined  period ;  this  could  be  best  determiiied 
afler  the  experience  of  a  few  years.  As  however  Idh^fe'  will 
be  as  many  cbtemporary  register  books  of  marriages  as  Hiere 
may  be  ministers  in  b.  parish  authorized  to  perform  the  cere- 
mony, diere  would  be  peculiar  convenience  in  having  the 
names  of  all  parties  married  within  certain  periods  'in  each 
parish  brought  into  one  index. 
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The  regiatmr-general,  the  inspectors,  clerks,  and  other 
servants  employed  in  the  general  register  o65ce,  and  the 
superintendent  registrars,  will  receive  fixed  wilaries,  to  be 
defrayed  out  of  the  fees,  penalties,  and  other  sums  received 
*on  account  of  the  metropolitan  office,  and  the  registrars  are 
to  be  paid  quarterly  by  the  overseers  of  the  poor  for  all 
entries  of  births  and  deaths  according  to  a  scale  of  5«.  for 
each  of  the  first  ten  entries,  28. 6d.  for  each  of  the  ten  follow- 
ing entries,  and  U.  for  each  of  the  remainder.  This  pway  is  by 
no  mean&  exorbitant;  its  proportion  to  the  number  of  entries 
witt  be  a  tolerable  security  against  neglect,  and  we  particu- 
larly approve  of  the  mode  of  paying  it  out  of  the  poor  rate, 
because  by  that  means  each  person  will  be  taxed  to  defray 
the  expenses  of  a  raster  according  to  the  value  of  the  rate- 
able property  which  he  has  or  occupies  within  the  parish,  and 
rich  and  poor  will  be  equally  eager  to  obtain  its  gratuitous 
inrolment. 

The  bill  does  not  award  any  remuneration  to  clergymen  for 
keeping  the  registers  of  marriages,  except  what  they  may 
receive  for  searches  and  certificates  while  each  book  remains 
unfilled  in  their  possession.  There  is,  as  we  have  before 
noticed,  precedent  for  making  them  gratuitous  registrars,  and 
it  may  perhaps  be  thought  that  the  fees  for  the  solemnization 
of  marriage  will  form  a  sufficient  recompense.  We  rather 
point  attention  to  the  fact  than  offer  any  opinion  respecting  it. 

Searches  may  be  made,  and  certified  copies  obtained,  either 
in  the  parishes  or  at  the  metropolitan  office.  In  the  former 
case,  application  must  be  made  to  the  person  who,  according 
to  the  provisions  of  the  bill,  shall,  for  the  time  being,  have  the 
keeping  of  the  books,  and  they  are  considered  to  be  in  the 
keeping  of  the  minister  of  the  parish,  after  they  have  been 
deposited  in  the  parish  chest.  Blanks  are  left  in  the  bill  for 
the  fees,  but  it  is  intended  that  a  certain  sum  shall  be  paid 
for  every  general  search  and  for  each  certificate,  and  that 
particular  searches  shall  be  charged  according  to  the  number 
of  years  through  which  they  extend.  At  the  metropolitan  office, 
where  parties  will  be  entitled  to  search  only  the  indexes,  the 
same  mode  of  charging  will  be. adopted,  though  probably  the 
amounts  will  be  diiBTerent  (higher)  as  they  are  regulated  by  a 
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differeot  aectioa  of  the  hOl,  There  may  perh^ts  be  some 
incoDTenienee  in  partieB  being  compelled  to  tisTel  round  to 
the  different  placea  of  worship  in  a  paiish  ia  order  to  aearch 
tor  a  recent  marriage,  and  to  a  atntnger  the  discovery  €^  all 
thwe  n^ht  [msent  acme  difficnlty.  As  the  regiatntr  ia  re- 
qnired  to  hare  hia  name  and  abode  painted  oa  wood  near  the 
door  of  every  church,  chapel,  woAhonse,  and  honse  of  indoS' 
try  in  hia  diatiict,  it  might  also  be  deoraUe  that  the  name  and 
»taatioD  of  every  place  of  wush^  licensed  for  the  aoitsaioEai- 
tion  of  marriage  shoold  be  affixed  in  some  public  place. 

In  the  tabular  forms  of  enteiii^  tatths,  deaths,  and  mar- 
riages, the  object  is  to  make  them  as  eom|^le  as  may  be 
coonatent  with  accuracy.  The  extreme  imp»&ctk«  of  the 
pccaent  fonna  in  identifyii^  the  parties  to  which  they  refer, 
baa  been  already  pconted  out  "nte  improved  forms  erf'  regis- 
tering would,  according  to  the  Iwll,  be  as  fcdlows:^ 
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different  section  of  the  bill.  There  may  perhaps  be  some 
inconyeniaiiee  in  parties  being  compelled  to  travel  round  to 
the  different  places  of  worship  in  a  parish  in  order  to  search 
for  a  recent  marriage,  and  to  a  stranger  the  discovery  g{  all 
tiMse  might  present  some  difficulty.  As.  the  r^istiar  is  re- 
quired to  have  his  name  and  abode  painted  on  wood  near  the 
door  of  every  church,  chapel,  w(»rkhotise,  and  house  of  indus* 
try  in  his  district,  it  might  also  be  desirable  that  the  name  and 
situation  of  every  place  of  worship  licensed  fbr  the  scdemniza- 
ti<»i  of  marriage  should  be  affixed  in  some  public  place* 

In  the  tabular  forms  of  entering  births,  deaths,  and  mar- 
riages, the  object  is  to  make  them  as  complete  as  may  be 
conaist^at  with  accuracy.  The  extreme  imperfection  cxf  the 
present  forms  in  identifying  the  parties  to  which  they  refer, 
has  been  already  pointed  out.  The  imjnroved  forms  of  regi&* 
tering  would,  according  to  the  bil},  be  as  follows: — 
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•  In  all  these,  the  eye.  would  be^.^isaisted  jiA~Sfij9,rp)b^ing^.itJl^. 
suvnumQ  were  yrviiteafirat  in  ithe  6icst  coluniua.    In  entir^e^s  p(^ 
births  and  deaths  the  sex  would  he^^ffijci^ntliy  appaceift^fi^pm 
tike  name  (md  might  be  omitted.    In  the  entiy  of  a  birti^  (tb)?. 
iiaiQe«af>d  maiden  surname  of  the  mother,  an4  the  pJlac^ia^d, 
time  of  the  parents'  marriage,  wUl  serve  to  d^termin^  .^ji^ 
identity  4&f  the  party  and  facilitate  the  completion  of  a  c^ff^^ 
neoted  pedigree;   with  the  same  view  we  ^ would  ii)^!^!  th^ 
abode  of  the  father  as  well  as  his  */  rank  or  proles^ion^'';  Pf^ 
cause,  under  the  provisions  of  the  bill,  the  birth  mus^^aliyay^ 
be  registered  in  the  parish  in  which  the  child  is  b.om,.%ugji 
that  may  citen  happen  not  to  be  the  parish  in  which  )i;L^ 
faHier  usually  resides.    The  cifiode  should  al^o  be  .add^d  .^9 
the  "  rank  or  description"  in  the  entries  of  deaths  and  .  marr 
riages*     In  these,  also,  more  complete  informijEttion  wcpld 
perhaps  be  supplied,  if,  instead  of  a  reference  to  the,  pla^^ 
"  where  bora,"  the  inquiry  were,  in  case  of  marriage,  "  where 
bom,  or  where  previously  married  if  married  before,  and 
when;"  and  in  case  of  death,  "  where  bom  if  unmarried,  or 
where  last  married  and  when;" — by  these  means  all  the 
circumstances  affecting  each  individual  would  be  disclosed  on 
the  register  in  a  more  connected  manner,  each  entry  referring 
immediately  to  the  last  entry  made  respecting  the  same  person ; 
this  may  seem  to  be  more  complicated,  but  would  not,  we  think, 
present  much  difficulty  in  .  practice,  the  place  of  marriage 
being  as  easily  ascertained  as  that  of  birth,  and  the  matter 
might  be  greatly  facilitated  if  every  person  registering  a  birth 
or  marriage  were  directed  at  the  time  to  give  a  certificated 
copy  of  the  entry  to  the  parties,  as  the  practice  would  then  in 
a  short  time  become  general  of  producing  the  certificate  of 
the  last  entry  when  the  next  occasion  arose  for  registration. 
It  should  also  be  home  in  mind  that  these  references  are  not 
legal  evidence  of  the  facts  to  which  they  allude,  but  merely 
guides  to  the  inquirer.     The  form  for  the  entry  of  deaths 
does  not  include  any  column  for  specifying  the  disease,  acci- 
dent, or  other  caiise  of  death ;  yet  it  is  stated  in  the  evidence 
of  several  of  the  most  able  witnesses,  and  indeed  is  suffi- 
ciently apparent,  that  this  would  be  of  very  great  value,  espe- 
cially to  medical  science — it  would  denote  the  different  com- 
plaints prevailing  or  decreasing  throughout  the  country  at 
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d^/^n^'periodi^^whdt  |mrtictilar  complaints  distinct  parts  of 
t^'e'^^c^Minl^  ^mig%t'  bef  tnore  or  lei^s  liable  to  or  exempt  fironi 
•^'^hat  complaints  .  prevailed  in  the  different  ranks  smd 
qbcupations  of  life  compared  with  each  other — and  hence  it 
Ailj^lrt^b^  itiierred  what  were  the  general  moral  or  Ucenticms 
hal!>iti^  'at 'ea6h  period,  or  in  each  district,  or  of. each  oocapiH 
i\^y  iinti  'what  soil  or  situation  or  other  local  circumstances 
nii^hi;  engender  or  discourage  any  disease — in  fine,  the  speei* 
fi<^tion  of  the  eauses  of  death  might  in  a  few  years  establish 
itiia^^rtaiit  statistic  and  medical  conclusions,  at  which  we  have 
itf  present  no  possible  means  of  arriving.  •  We  woald,  there* 
f6^e,'add  a  coliiinn  for  the  cause  of  death;  we  will  afterwaids 
'^tggest  What  appears  to  us  the  best  mode  of  obtaining  the 
inifbrmatiori  to  fill  it.  * 

If  the  forms  were  modified  according  to  these  siiggesttons 
th^y  would  stand"  thus : — 
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Seeendly^  bow  is  tiik  infonaation  to  be  obtained?  The 
bill  eosBiCts,  by  section  9,  that  the  r^strar  Bhall  iafbfm 
himself  carefully  of  every  birth  happeniag  in  his  dis- 
tiict|  and  learn  and  register  the  particulars  required  as  soon 
after  the  eyent  as  conyenieatly  may  be  done.  By  section  11 » 
that  the  occapier  of  e^ery  house  in  which  a  child  shall  be 
bom  shall)  within  three  days  after  birth,  give  notice  thereof 
to  the  registrar  of  the  <Ustrict;  that  the  person  finding 
any  new-born  child  exposed  shall  forthwith  give  notice 
thereof^  and  of  the  place  where  such  child  was  first  found 
aUve,  to  the  registrar  of  the  district ;  that  if  any  person 
required  to  give  notice  shall  refuse  or  neglect  to  give  such 
notice  within  three  days  after  birth  he  shall  forfeit  £10.;  and 
by  section  12,  that  the  father  and  mother  of  every  child  bom 
in  England)  or  one  of  them^  or  in  case  of  the  death,  illness, 
absence,  or  inability  of  the  father  and  mother,  the  guardian 
and  next  friend  of  such  child,  and  the  occupier  of  the  house 
in  whidi  such  child  shall  be  bom,  shall,  within  fourteen  days 
after  birth,  give  information  upon  being  requested  so  to  do, 
to  the  said  registrar,  according  to  the  best  of  his  or  her 
knowledge  or  belief,  of  the  particulars  required  to  be  regis- 
tered touching  the  birth;  imprisonment  not  exceeding  six 
months  is  inflicted  for  giving  a  false  statement.  Births  are 
not  to  be  registered  after  fourteen  days,  and  by  section  23,  if 
any  registrar  shall  refuse,  or  without  reasonable  cause  omit, 
to  register  any  birth  of  which  he  shall  have  had  such  notice 
as  aforesaid,  he  shall  forfeit  £50* 

llie  first  general  direction  to  the  registrar,  to  inform  him- 
self of  every  birth  in  his  district,  is  a  kind  of  roving  com^^ 
mission;  vague,  inoperative,  and  out  of  place.  After  the 
occupier  of  every  house  in  which  a  birth  occurred  had  been 
directed  to  give  notice  of  the  event,  then  the  registmr  should 
hate  been  required,  on  receipt  of  such  notice,  to  apply  to  the 
parents  and  other  parties  who  are  in  the  following  section 
directed  to  give  him  information.  If  from  the  very  general 
nature  of  the  instmctions  in  section  9,  it  be  intended  that  the 
registrar  should  exercise  some  little  diligence  in  searching  out 
for  Urths  of  which  no  notice  may  have  been  given  him,  that 
duty  should  be  exacted  and  enforced  in  some  explicit  and  in- 
telligible manner;  if  that  be  not  intended,  then  it  should  ap- 
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pear  plainly  thai  he  is  not  obliged  to  act  until  he  receive 
notice.  Nor  is  it  clear  whether  the  registrar  is  bound  to 
depend  entirely  upon,  and  confine  bioaself  to,  the  information 
of  the  parents  and  other  parties  enumerated^  or  whether^  ha 
may  also  refer  to  others  for  information,  either  corroborative 
or  contradictory,  of  that  first  received.  In  the  qompbi^V^ 
of  the  1 1th  section,  inflictii^  a  penalty  on  any  person  neglect- 
ing to  give  notice  within  three  days  after  the  birth,  tl^t  csise 
of  a  person  neglecting  to  give  xio\ACQ  forthwith  after  finding  fit 
chiJdy  is  omitted.  Nor  is  it  defined  what  the  regi^tnir  i^  to 
do  after  receiving  notice  of  a  new-bom  child  being  founid;  if 
it  appear  to  be  less  than  fourteen  days  old,  we  pfesuTOQ  ^^i 
as  the  age  is  the  only  requisite  particular  that  can  be  knowDi 
a  name  should  also  be  giveii  it,  and  a  special  entry  maide^of 
the  circumstances;  if  it  appear  to  be  more  than  fourte^^^ys 
of  age,  we  infer  that  no  entry  should  be  made  in  the.  regiator 
at  all.  An  important  omission  we  consider  it  in  this  part.of 
the  bill  that  the  registrar  is  not  directed  to  see  tbe.cbilid# 
which  he  should  always  do.  In  France,  where  a  civil  an4 
compulsory  registration  has  long  existed,  been  well  n^aiii^i^i 
and  given  general  satisfaction,  the  parents  are  req^ir^, 
within  three  days,  to  produce  the  child  to  the  mayc»r  pf .  i^(^ 
commune,  who  registers  its  birth;  this  is  a  great  chec]^  uppii 
fraud,  for  the  registrar  cannot,  if  he  see  the  child,  be.  piuc^ 
deceived  respecting  its  age,  and  as  the  bill  sends  hip^  Iq  t)^e 
parents  for  information,  the  duty  of  seeing  the  chijd  woul4,!l$ 
scarcely  any  additional  trouble.  .    .,, 

The  rules  for  furnishing  information  of  deatibs  are.  .idept^^ 
with  those  above  explained  respecting  births,  and  .are,  in- 
cluded in  the  same  sections,  viz.  the  9th,  11th,  12th  and  ^29(1; 
the  registrar  being  directed  to  inform  himself  of^eyeiy  de%^]i 
within  bis  district,  the  householder  and  person  fipdiQg,;^ 
dead  body  being  bound  to  give  notice,  and  the  n^xt  ^f  kin 
present  with  or  attending  at  the  time  of  deatjti^  or  in  cafi|e  pf 
the  illness  or  inability,  or  subsequent  absenoe  of  such  rel^ 
tion,  the  occupier  of  the  house  in  which  suph  (iiesA)^  sbftll 
have  happened,  being  equally  bound  within  fourteen  (}ays 
after  death  to  gi?e  informationi  upon  being  nequesjied .  by 
the  re^strar,  of  the  particulars;  required  to  be  rj^jstered. ,  9y 
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s0Otion  14^  the^icegiatrat  ^hnll  delwer  gratib  to  Uie  Undertaker 
Cfi  dther  '|)eFSon  hating  c^rge  of  the  feneraly  a^certiticate  ^liat 
this^d^atb 'has  been  mgistered^  whieh  shall  be  deltveiied' lo  the 
minisftk'  or  person'  officiating  ih  the  religio««  bttrial  service, 
sriS''&^^i>soii  performing  any  funeral  or  religious  service 
tritbeiit  having  received  such  certificate  shall  forfeit  £60. 
^  Mweh  of  frhat  we  have  said  respecting  births,  is  equally 
applicable  to  the  registry  of  deaths;  and  as  to  the  latter 
il  'nitty  be  even  more  important  that  the  registrar  should, 
ui  in  France,  have  ocular  inspection  of  the  d^d  body,  for 
^hiioth'  purpose  it  would  be  requisite  to  confine  the  period  for 
^ofllBCftihg  the  |)articulars  to  a  less  extent  than  fourteen  days; 
thcifd^b  this  view  of  the  body  might  not  be  so  necessary,  if 
infotttiation  respecting  deaths  were  obtained  from  the  medical 
attendant  J  who  is  not  referred  to  in  the  bill.  The  ccmses  of 
rflfiteA  might,  we  conceive,  be  readily  ascertained  and  regis- 
tered, either  if  the  medical  attendant  of  every  party  deceased 
wert  at  once  required  to  send  to  the  registrar  a  certificate  of 
ihfe  cause  of  death,  or  if  the  registrar  were  directed  to  inquire, 
dmdngsl;  other  particulars,  the  name  of  the  medical  attendant, 
fibd'to  send  him  a  form  of  certificate  to  be  filled  up  and  re- 
txxixikA  iinmediately,  in  consideration  of  which  all  physicians 
lirtd"  surgeons  should  be  yearly  presented  with  the  oottire 
tytflt  itt  the  shape  of  an  analytical  digest  prepared  at  the  me- 
Wjjfpblitan  office,  according  to  the  most  approved  metiiods; 
*dlid#lbg  the  relative  proportion  of  the  different  causes  of 
death  in  different  parts  of  the  country  and  amongst  the  diffe- 
iwrt  classes  of  society.        • 

^^^Etfery  person  who  shall  solemnize  a  Marriage  is  autho- 
rl^  td'  ask  of  the  parties  the  particulars  required  to  be  re* 
^il^ed  concerning  it,  and  a  fine  of  from  £5  to  £60  is  in* 
fli^ted'ftr  neglecting  to  answer  or  giving  a  false  statement 
'^'^fcee'ofttemplated  alteration  as  to  the  legal  solemnization 
bf  tttahiage  not  being  yet  effected,  the  present  bill  only  im*- 
bh#ei^  the  form  of  entering  a  marriage  on  the  register,  and 
iirtfepe1ii^)ii!rtiesf'to  answer  the  enquiries  requisite  for  that  pwr- 

•  ^  To  *ifiefei  the  difficulty  urged  by  several  witnesses  that  a 
8Kld  nilgto-'be  regtetered  in  the  name  of  John  c«r  Mary,  be 
afterwards  baptized  Tliomas  or  Elizabeth,  and  be  known 
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during  life  by  the  baptismal  name,  thus  destroying  the  evi- 
dence of  identity,  it  is  specially  provided,  that  if  any  child 
who  has  been  registeted  shall  have  any  other  name  subiTe- 
quently  given  to  it  in  baptism,  the  parent,  or  guardian,  or 
person  procuring  such  unregistered  name  fo  be  grvto,  sha.!! 
(under  the  penalty  of  £20  fot  default)  forthwith  give  notice 
thereof  to  the  person  in  whose  keeping  the  re^strar's  book 
containing  the  entry  of  the  child's  birth  shall  be,  and  person- 
ally deliver  to  the  register  keeper  a  certificate  of  the  ba|>fism, 
which  the  minister  shall  give  whenever  demanded,  and  the 
register  keeper  shall,  without  erasure  of  the  original  entry, 
add  thereto  that  the  child  was  baptized  by  such  name^  and 
certify  on  the  certificate  the  additional  entry  he  his  made  in 
the  registrar's  book,  arid  then  forward  the  certificate  t6  the 
superintendent  registrar  of  the  district.  As  the  miiiister  is 
entitled  to  a  fee  for  the  certificate,  arid  Jhe  register  kefepfer  to 
another  fee  for  the  addition,  it  '^ill  always  be  m6re  tifiual,-  be^ 
cause  more  ecoriothical,  to  baptize  by  the  regiaftfered  nante; 

Errors  or  omissions  in  the  registry  of  births  and  deaths 
Aiay  be  corrected  within  six  months,^  on  srifiicient  proof  before 
a  justice  6f  the  peace;  and  simifer  mistakes  in  the  registry  of 
rharriages  may  be  corrected  within  the  sairie  pieriod,-  on  proof 
before  the  justices  in  qfuarter  sessioris; 

There  are  no  doubt  many  ihatters  of  detail  which  will  re^ 
quire  to  be  supplied  iri  order  to  make  this  meatsur^  coiaplete  j 
it  occurs  to  us  at  present,  for  exariiple,  that  there  are  no  pro- 
visions for  effecting  the  registry  of  births,  marriages,  tod 
deaths  in  the  army  and  navy,  on  foreign  service,  or  geneirally 
in  foreign  countries;  that  some  direction  should  be  given 
for  publishing  annually  in  each  parish  the  statistic  refeult  of 
the  registers  of  the  place  during  the  past  year,  and  that  if 
any  of  the  registfers  deposited  in  the  parish  chest  be  lost,- 
stoleri,  or  become  so  defaced  as  to  be  illegible,  a  fresh  certi- 
fied copy  should  be  procured  from  the  metropolitan  office, 
and  paid  for  at  a  fixed  scale  of  charge  out  of  the  jpoor-rate, 
except  in  caSes  of  wilful  damage  or  gross  neglect. 

Having  now  explained  the  nature  of  this  bill,  and  pointed 
but  what  we  deem  might  be  improvements  in  it,  we  do  not 
hesitate  to  affirm  that  its  general  features  are  excellent,  and 


J 


Registration  of  Births^  Marriages  and  Deaths.        36 

that  it  is  calculated  to  be  in  many  ways  importantly  beneficial 
to  the  country. 

The  radical  defect  of  the  present  parish  regist^^  is,  that  they 
are  records  of  ecclesiastical  rites,  which  happen  only  incident* 
ally  and  collaterally  to  suggest  probable  presumption  as  to 
facta  of  great  civil  importance,  this  presumption  being  always 
uncertain,  often  delusive,  and  in  no  vray  arising  with  respect 
to  a  great  part  of  the  population.  It  is  true  that  the  bill  will 
establish  a  civil  register  of  births  and  deaths,  and  as  we 
began  by  asserting,  these  being  events  which  affect  the  title 
to  property^  it  is  just  as  important,  for  civil  purposes,  that 
the  period  and  place  of  their  occurrence  should  be  duly  as** 
certaiaed,  its  that  a  deed  or  a  will  should  be  properly  prepared 
and  attested;  A  change  of  property  is  effected  by  birth,  and 
not  by  baptism;  by  death,  and  not  by  burial.  In  order  to 
be  consistent  you  should  either  go  so  far  as  to  say  that  a  man 
sh^U  not  inherit  ilnless  he  be  baptized  and  his  ancestor 
buried^  or  you  should  furnish  him  with  proof  of  the  particu- 
lar circumstance  which  gives  him  title  to  the  inheritance. 

There  is  no  interference  with  the  ecclesiastical  registers  of 
baptisms^  burials  and  marriages;  they  will  be  kept  as  hereto- 
fore, and  retain  the  collateral  validity  for  civil  purposes  which 
they  have  hitherto  possessed ;  but  as  no  record  exists  of  births 
aifd  deaths^  a  civil  tegister  is  established  for  supplying  such 
prdeif  of  than  as  our  courts  of  law  require. 
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ART.  Ili-UFE  OF  LORD  KEEPER  COVENTRY. 


Of  Thomas  Lord  Coventrie^  late  Lord  Keeper  of  the  .  Great 
Seale.  of  England^  Some  notable  Observations  in  the  course 
of  his  Life^  and  Ultimum  Vale  to  the  World,     (Among,  the 

,  Sloane  MSS.  in  the  British  Museum.) 

It  has  been  said  of  this  eminent  person  by  a  recent  biographi- 
cal writer,  that  of  all  public  men,  in  all  times,  he  seems  to 
have  borne  the  most  unblemished  reputation.  Without  as- 
senting to  the  full  extent  of  such  unalloyed  eulogy,  we  may 
agree  that  the  Lord  Keeper  Coventry  was,  both  in  knowledge 
and  honesty,  considerably  in  advance  of  tlie  corrupt  and 
unscrupulous  age  in  which  he  lived ;  while  by  the  possession 
also  of  an  uncommon  share  of  worldly  prudence  and  modera- 
tion, he  was  enabled  to  advance  and  maintain  his  own  fortunes 
in  spite  of  powerful  and  persevering  enemies,  in  a  time  when 
court  fortunes  in  general  were  subject  to  the  most  capricious 
and  ruinous  reverses.  The  curious  MS.  whose  title  we  have 
quoted  above,^  although  it  cannot  pretend  to  compete  in  the 
extent,  variety,  or  amusing  character  of  its  details,  with  the 
goodly  folio  wherein  the  history  of  Lord  Coventry's  immediate 
predecessor  is  so  minutely  delineated — we  mean  Bishop 
Hacket's  Life  of  Archbishop  Williams,  of  which  we  presented 
SQipe  samples  for  our  readers'  amusement  in  a  former  volume — 
is  yet  neither  without  merit  as  a  composition,  nor  interest  as  a 
memoir.    The  brief  sketch  which  we  are  about  to  draw,  from 

4 

this,  and  other  more  geneml  sources,  of  this  nobleman's  life 
and  actions,  may  not  therefore  be  altogether  unamusing*  . 

Thomq5,  first  Lord  Coventry,  was   the  eldest  son  of  Sir 

Thon;ias  Coventry,  a  judge  of  the  Common  Pleas  in  the  first 

,  few  years  of  Ja,mes  L's  reign,  and  was  born  in  the  year.  .1580, 

a);  Croome  d'AHtot,  in  Worcesterahire,  (s^till  the  c^ii^f  ^^at;  of 

'i  An  imperfect  copy  of  the  sabe'M^.  U  also  to  bef  ftmod  id  the  LftMd^ne 
Collection  (1054),  in  a  diffeient  band,  and  bears  there  the  signature  of  "  Thomas 
White,  Gent?"  It  wiU  be  observed ibat  we  have  modeviiisid  the  orthography  of 
our  quotations. 
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his  descendants,)  which  his  father  had  acquired  by  marriage 
with  the  heiress  of  the  family  of  Jefferies,  its  former  proprie- 
tors. He  was  educated  under  his  father's  immediate  superin- 
tendence until  his  fourteenth  year,  when  he  was  entered  a 
gentleman  commoner  of  Balliol  College,  Oxford,  and  after 
remaining  there  three  years,  came  to  London  to  pursue  his 
studies  for  the  bar.  "The  acquirings  of  his  father,"  says  the 
MS.,  "in  the  progress  of  his  profession,  as  it  seems,  were  not 
^tiiudi,  or  in  that  excess,  as  I  may  call  it,  which  conmionly  men 
of  the  law,  attaining  to  that  dignity,  leave  to  their  heirs  in  the 
erection  of  a  family :  wherefore  I  conceive  it  probable  that 
the'  son  did  not  decline  that  profession  wherein  the  father 
concluded,  but  began  there  to  build  oh  that  foundation  where 
himself  had  made  his  first  approaches."  It  seems  he  rose 
very,  speedily  into  practice  and  reputation.  "  He  was  of  the 
Inner  House  of  Court,'  (pursues  his  chronicler,)  and  no  sooner 
by  an  indefatigable  diligence  in  study  attained  the  bar,  but 
he  appea,red  in  the  lustre  of  his  new  profession  above  the  com- 
mon expectation  of  men  of  that  form,  which  he  made  good  in 
the  manifestation  of  his  exquisite  abilities  as  soon  as  he  came 
to  plead  (for  the  orator  at  the  bar  hath  much  the  start  of  a 
chajoiber-man)  ;  but  he  was  in  utrumqtie  parattis,  and  here  he 
first  began  to  grow  into  the  name  of  an  active  and  pregnant 
man."  Little  of  this  success  could  be  ascribed  to  the  station 
or  influence  of  his  father,  who  had  not  yet  attained  his  seat 
oathe  bench,  and  when  he  did,  occupied  it  little  more  than 

.  ^wo  years,  dying  in  the  summer  vacation  of  1 607.    It  was  about 

^the  ssrnie  period  that  his  son,  prudently  considering  the  ad- 
vantage of .  having  two  roads  to  the  temple  of  fortune,  found 
means  to  ally  himself  with  a  wealthy  Worcestershire  family ; 
parrying  Sarah,  the  sister  of  Sir  Edward  Sebright,  of  Besford, 

in  that  county.  On  her  death,  a  few  years  afterwards,  in 
childbirth  of  his  eldest  son,  he  sought  out  fresh  sources  of  en- 
richment. "  Having  married  and  interred  his  first  love,"  says 
the  quaint  narrative  of  the  MS.,  "in  the  fruit  of  his  primo- 

'  gehitiis,  now  surviving,  a  Baron  and  a  Peer  of  the  realm,  he 
plighted  his  faith  to  the  city,  for  he  became  [November  1616,] 

.)J^eQQfder  of  Lopdon  by  a  public  sufirage  and  smile  of  the 

C      .1'  ,. 

>  He  wa«  admitted  Ut  Juoe  l$95 }  caU«d  19lh  May  1^3. 
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cJtizeoMr  a»d  espoused  for  his  second  wife  ih^  widpw.  .of  a 
citizeu^  Ipyely,  young,  rich,  aad  of  good  famq ;  m  wJxQift  h? 
became  U^e  father  of  ipiapy  hopeful  childi'^n  of  cither  sex,  ^11 
married  richly  i»  his  life,  or  left  iu  the  yvd^  of  a  nobk  sul^r 
stauce."  The  wprthy  biographer  goeg  ori  to  descai^t  upon  hi^ 
domestic  enjoyment^  :— "  We  l^^y  represent  hi^  happioesft  ijf 
nothittg  more  than  in  this,,  that  Loudon  had  first  given  hioi 
the  handsel  of  a  place  both  honorable  and  gainful,  togethqj: 
with  a  wife  as  loving  as  himself  was  ujcorious,  ^d  qf  that  mxi 
iwhich  are  not  unaptly  styled  housewives  i  sp  that  th^e  tvyo 
drew  diversely,  but  in  one  way  and  to  one  aftd  tjiie  self^sam^ 
end,  he  in  the  exercise  of  his  profession,  she  in  the  e^erci^e 
of  her  domestic ;  for  they  that  knew  the  discipline  pf  theip: 
house  aver,  that  he  waved  that  care  as  a  contiguoua  distraction 
to  his  vocation,  and  left  her  only  (as  a  helper)  to  manage  );hat 
charge  which  best  suited  to  her  conversation."  It  was  jaot 
certainly  with  the  best  will  of  the  court  that  he  succeeded  to 
the  office  of  Recorder.  The  vacancy  arose  fi'om  the  apppint? 
ment  of  Sir  Henry  Montagu  (afterwards  Earl  of  Manchester) 
to  the  chief-justiceship  in  the  room  of  Coke,  whose  unmanage* 
able  independence  had  occasioned  his  dismissal,  and  of  whom 
Coventry  was  set  4own  as  a  disciple  and  adherent.  Loid 
Chancellor  Bacon,  sending  to  the  king  the  formal  instrument 
of  Lord  Coke's  discharge,  writes  to  him  (13th  November^ 
1616,)  "  If  your  Majesty  resolve  on  Montagu,  as  I  con- 
ceive and  wish,  it  is  very  material,  as  these  times  are,  thM 
your  majesty  have  some  care  that  the  Recorder  succeeding  be 
a  temperate  and  discreet  man,  and  assured  to  your  Majesty's 
service.  If  your  Majesty,  without  too  much  harshness,  can 
cqntinue  the  place  within  your  own  servants,  it  is  best^  if  not, 
the  man  on  whom  the  choice  is  like  to  fall,  which  is  Cov^try, 
I  hold  doubtful  for  your  service ;  not  but  that  he  is  a  welt^ 
learned  and  an  honest  man  ;  but  he  hath  been,  as  it  were;, 
byed  by  Lord  Coke?  and  seasoned  in  his  ways."  It  is  pretty 
clear,  however,  that  the  new  Recorder  proved  a  much  more 
tractable  official  than  had  been  apprehended,  for  he  speedilj/^ 
became  the  object  of  direct  court  patronage.  In  the  following 
March  0617),  being  then  only  in  his  tbirty-^sixth  year,  he 
was  appointed  Solicitor  General,  and  knighted  by  the  king 
at  Theobald's ;   and  in  January   1620,  on  the  removal  of 
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Sir  H^nry  Yelverton,  he  succeeded  to  the  office  of  Attorney- 
Getieml;  but  he  did  not  in  these  advancements,  his  biogra- 
pher reminds  us,  forget  his  connexion  with  the  wealth-bestow- 
ing citizens :— «  Neither  did  he  then  leave  the  city,  nor  the 
city  desert  him ;  for  by  the  marriage  of  his  eldest  son  (the 
liow  Baron)  he  heaped  up  to  his  other  acquisitions  a  bulk  of 
treasure  of  no  common  sum ;  and  leaving  it  so,  that  it  may 
Well  fall  into  the  question,  whether -he  was  more  beholden 
to  the  city,  or  the  city  to  him  ;  or  thus,  whether  more  may  be 
attributed  to  his  fortune  than  his  merit.  Moreover,  they 
ascribe  much  to  the  blessings  of  his  house,  that  they  both 
were  constant  in  their  religion,  and  serious  in  their  assiduous 
devdtions  to  the  set  and  fixed  forms  of  our  church  prayers, 
whereunto  the  whole  family  were  commendably  assembled." 

He  held  his  post  of  Attorney-General  until  some  months 
after  the  accession  of  Charles  I.,  when,  on  the  disgrace  of 
Kshop  Williams,  he  was  elevated,  by  the  recommendation  of 
the  all-powerful  Buckingham,  to  the  vacant  office  of  Lord 
Keeper.  His  letter  of  thanks  to  the  Duke  for  his  good  offices 
in  his  behalf  is  extant  in  the  Harleian  Collection,  and  is  con- 
ceived iti  a  far  less  abject  strain  than  appears  to  have  been 
ustial  even:  for  persons  little  beneath  him  in  rank  to  address  to 
that  imperious  and  capricious  favourite.  Buckingham,  it 
seems,  had  sotinded  Mr.  Attorney  some  time  before  upon  his 
disposition  to  step  into  the  shoes  of  my  Lord  of  Lincoln,  aAd 
given  him  time  to  consider  of  it, — a  period  of  deliberation 
which  ended,  as  might  be  expected,  (although  not,  as  he  pro- 
ffesses,  withoxit  a  great  conflict  and  perplexity  of  thoughts,) 
in  a  dutiful  resolution  *'  to  lay  himself  in  all  hufnility  and 
dfibmission  at  the  fe6t  of  his  sovereign,  to  dispose  of  him  as 
rfifoWd  seem  best  to  his  own  princely  wisdom  and  goodness  ,** 
which,  says  he,  "  if  it  be  that  way  as  your  Grace  told  me  his 
Highness  did  incline,  I  shall  dutifully  obey,  and  faithfully 
undergo'it ;  my  hope  bemg,  that  God  and  the  King's  Majesty 
wiH  bedr  with  my  infirmities,  and  accept  my  true  heart  and 
willing  endeavour."  This  letter  bears  date  the  13th  of  Sep- 
tember 1625;  the  appointment,  however,  was  not  completed 
until  the  end  of  October,  WilKams  having  managed  to  protraclf 
hii^fAH  a:  few  weeks  longer.  From  a  letter  that  has  been  pre- 
served; ddidressed  by  Coventry  to  Lord  Bacon,  in  ansvver  to  an 
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af^Iu?ation  .by  the  lattter  for  the=  bestowal  of  some  offiqe  )0d 
one  of  hisi  dependeintsiy  it  appears  that  the  new  funotiooary  had 
not  paired  through  ht&  foirmer  preferments  without  learning 
one  qt  two  points  at  least  of  his  offieial  duties^-^^the  giaoious 
4dnial  of  a  suitor  for  patronage  whom  it  was  uilprc^ij- 
able  to  oblige,-*- and  the  expediency  .  of  keeping  .  the^  said 
patronage,  as  much  as  might  be,  within  the  sphere  of  fai».4Dinr]i 
interests.  The  letter,  dated  29th  Oct.  1626,  after  implying- to 
some  compUments  on  his  promotion  with  a  protestation  <:if>hi6 
!^  unaptness  to  so  great  an  employment,"  and  his  diai;eQus 
submission>  nevertheless,  ^'  to  stand  in  that  staiion  whepet  jdSs 
majesty  will  have  him/'  proceeds  to  say, — "  As  for  theiieiq[uest 
you  make  for  your  servant,  though  I  protest  I  aai  not  yebfen^ 
gaged  by  promise  to  any,  because  I  held  it  too  much  boldness 
towardsnny  master,  and  discourtesy  towards  my  Lord  Keeper, 
to  dispose  of  places  while  he  had  the  seal ;  yet,  in  respect  I 
have  some  servants,  and  some  of  my  kindred,  apt  for)  the.  {dace 
you  speak  of,  and  have  been  already  so  much  importuned  by 
noble  persons,  when  I  lately  was  with  bis  Majesty  at.  Sali&r 
bury,  as  it  will  be  hard  for  me  to  give  them  all  deuial ;  I  am 
not  able  to  discern  how  I  can  accommodate  your  servant .; 
though  for  youff  sake,  and  in  respect  of  the  former  knowledge 
myself  have  had  of  the  merit  and  worth  of  the  gentleman,- 1 
should  be  most  ready  and  willing  to  perform  your  desire  if  it 
w«re  in  my  power,"  &c.  &c. 

The  cold  and  haughty  temper  of  Charles  I.  induced. liiin 
(unlike  bis  father,  whose  pedantic  and  gossiping  orations  and 
disputes  with  his  parliaments  fill  so  many  pages  of  the  -Siaif- 
liamentary  History,)  to  delegate  to  the  Lord  Keeper,  the  duiiy 
of  formally  addressing  both  Houses  on  their  first  meietiog 
after  his  appointment,  and  on  all  the  subsequent  -occadton&of 
the  same  kind  while  he  held  the  office.  The  whole  of-'this 
^rsi  speech  (Feb.  1625-6)  was  in  the  most  absolute. stiaiqrfof 
prerogative,  and  little  suited  to  the  denK)cratic  andii|j|iiiaili)i^ 
temper  of  the  Commons.  ^^  If  we  consider  aright,!' he-^xabl 
themf  *^  and  think  of  that  incomparable  distance -beitwieen  the 
supreme  height. and  majesty  of  a  mighty  monamh^^nd  the 
submissive  awe  and  lowHness  of  loyal  subjeciSy  vtfe,  cBxmot.  bilt 
receive.  exce^dijDg  coii^fort  and  <e<Hitentment  in  theiframeialafil 
constitution  oS  this  highest,  court,  wherein  not  only  (Jieip*&- 
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lates^  nobles,  and  gtandees,'  buttheicommoDers  of  all  degrees, 
have -tbeir  part;  And  whemin  thail  high  majeaity  doth  descend 
to  admit,  or  rather  to  invite^  the  hifmblestof  his  subjects  to 
eonfecence  and  counsel  widi  him  of  the  great,  weighty,  and 
dificultafiairs  of  the  king  and  kingdom."  A  few  weeks 
tirfterwakds,  when:  the  king  sttmmoned  the  attendance  of  both 
fiomses,  for  the  purpose  of  screening  Buckingham  from  the 
threatened  impeachment,  he  addressed  them,  through  the  Lord 
Keeper^  in  a  tone  of  command  so  haughty  €uid  even  inscrfent, 
thatkiwas  deemed  advisable  to  soften  down  some  parts  of  it 
abnost  immediately  afterwards  by  the  mouth  of  Buckingham 
himself^  unavailingly,  however,  as  appeared  by  the  spirited 
nemo&ntraace  of  the  Commons.  On  the  summoning  of  the 
ncfldl  parliament,  in  1627-8, — the  dire  necessity  of  a  supply, 
which-  a  series  of  illegal  expisdients  had  failed  to  extoii  in  suf- 
ficient't}uantity,  having  at  length  forced  the  king  upon  that 
drieaded  meeting, — he  greeted  them  with  an  arrogant  intima- 
tion diat  the  granting  of  the  supply  was  the  sole  purpose  of 
their  assembling.  The  Lord  Keeper  proceeded  thereupon  to 
enitfrge  iKiore  fully  and  explicitly  upon  the  same  unsavoury 
topki:  "  This  way"  (of  a  parliamentary  supply),  said  he,  '^  as 
Ms  Mcgesty  hath  told  you,  he  hath  chosen,  not  as  the  only 
w^yyinat  as  most  agreeable  to  the  goodness  ctf  his  own  most 
'gracious  disposition,  and  to  the  desire  and  weal  of  his  people. 
If  this  be  deferred,  necessity  and  the  sword  of  the  enemy  will 
ms^e  way  to  the  others.  Remember  his  majesty's  admo- 
nition; I  say,  remember  it ! And  so  resolve  of  your  sup- 
ines that  they  may  be  timely  and  sufficient,  sorting  the  occa- 
sion f  your  counsel,  your  aid,  all  are  but  lost,  if-  your  aid  be 
too  little  or  too  lat^ ;  and  his  majesty  is  resolved  that  his  afiairs 
ioannot  pennit  him  to  expect  it  over  long."  Hpw  unsati^- 
iayctorilyifor'his  majesty's  necessities  or  designs  this  imperial 
tappeai^was  answered,  we  heed  not  here  record.  Butnotwith- 
standiog  the  length  to  which  the  Lord  Keeper  was  willing,  in 
subservieruie  to  the  arbitrary  purposes  of  his  master,  and  in 
cbneideration  for  his  own  tenure  of  office,  to  carry  his  lai>gtrage 
kihisipubUo. addresses,  there  is  tittle  doubt  that  in  the  cabinet 
>h0  gaive  his-  earnest  advice  for  the  adoption  of  more  con- 
teiltatovy  and'  constittttional  councils.'  Hamou  L'Estrange  says 
^'jhcnk^  ^hat  *'  of  all  those  counsels ..  that  did  disserve  his 


M^j^stsT}  Jbe  ms.aji  eaiB(3£t  dissuader^  and  did  mmk  disaflfect 
a^om  #tipjk)^KS  ^ho  laboured  to  xoake  the  prerogative  rather 
tall  than  gr^iati  as»  knowing  tbat  Biich  men  loved  the  >  king 
bette)'  tbftft  Gb^rks  Stuart.'' '  And  GlarendcHi  telU  »»  how, 
l^h^n  the  Lord  Keeper  ^^  perplexed  the  oounctls  and  desigds  »rf 
the  Court  with  iuconvenient  objectianB  in  law,  the  authdrity  of 
the  Lord  Manchester,  who  had  trod  the  same  paths,  wfts  stifll 
palled  upon,  and  he  did  too  frequ^tly  gratify  th^r  nnjufiti* 
fi9,ble  designs  und  pretences."  He  had  the  boldness  $totElly 
to  resist  the  ei^travagant  design  of  Buckingham  to  get  faintself 
appointed  Prince  of  Tipperary  and  Lord  Hi^  Constable  of 
Eugl^'Ud;  a  course  by  which  he  so  vehemently  exasperated 
the  favourite,  that  the  digger  of  Felton  alone  preserved  him 
from  disgrs^ce'  ^ir  Anthony  Weldon  thus  tells  the  story! 
**  Which  power  of  his  [Buckingham's]  grew  now  so  exorbi- 
t^Ut,  he  aspires  to  get  higher  titles  both  in  honour  and  place, 
as  Prince  of  Tipperaiy  and  Lord  High  Constable  of  England  5 
who  herein  wrote  after  Leicester's  ambitious  example ;  Jbut  he 
crossed  tpo  with  Coventry,  now  Lord  Keeper,  and  tio  do«b€ 
upon  those  just  grounds  his  predecessor  (Hatton)  did.  Bui 
iguckiugham's  ambition  could  not  be  so  bounded ;  for  upon 
thp  opposing  it  by  Coventry,  he  peremptorily  thus  acoosted 
him,,  saying,  *  Who  made  you,  Coventry,  Lord  Keep^  V  H<e 
r^plyed,  ^  the  King.'  ♦  Buckingham  sur-replyed,  *  It's  felse> 
'twas  I  did  make  you ;  and  you  shall  know  that  I,  who  made 
you,  can  and  will  unmake  you.'  Coventry  thus  answered  bifin,^ 
*  Did  I  conceive  I  held  my  place  by  your  favour,  I  virmM  • 
preaiently  unmake  myself,  by  rendering  the  seal  to  his  Mai-^ 
jesty.'  Then  Buckingham  in  a  scorn  and  fury  flung  fkkn 
him,  saying,  ^you  shall  not  keep  it  long!'  and  surely,  had 
not  Felton  prevented  him,  he  had  made  good  his  word."  The 
Marquis  of  Hamilton,  also,  whose  personal  influence  with  the 
King  was  {^'obably  greater  after  Buckinghaim's  death  than 
that  of  any  other  courtier,  and  who,  according  to  Clarendon, 
"  had  mose  outfaced  the  law  in  bold  projects  and  presseres* 
upon  the  people  than  any  other  man  durst  hate  presumed  to 
do^"  had  a  sharp  contest  with  Lord  Coventry  about  the  kst 

^  Coventry  was,  however,  one  of  the  commissioners  named  in  this  y«ar  (16^(Q  to . 
concert  the  means  of  levying  money  by  impositions  or  otherwise^  **  where  form  aad 
ciresrastanee  must  be  dispensed  witb^  rather  than  the  substance  be  lost  or  hazarded.^^ 
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mid  groeseat  4)f  bis  projected  imposts^  be^re  be  could  drive 
him. into  letting  it  poAft  tbe  gi^estt  seal.  B^  liotwitbstand^ 
iQg  these  Gutbf eaks  of  independence^  it  is  apparent  enough 
tfeat  his  lordflbip's  resifitance  was  geoarally  restrained  withhi 
Sttoh  liinks  as  act  too  gveatly  to  endanger  the  possession  of 
bis<  office  or  the  diunaution  of  his  income.  He  realized  an 
inamAnse  fortunfte^  amounting  according  to  Weldon^s  account 
to  a  imllion  steriing.  His  encomiast  of  the  MS.  admits  that 
the  acquisition  of  this  enormous  wealth  was  a  ground  of  con* 
sidevable  ^'  mumturation''  against  his  integrity  in  his  own 
timek  ^^  The  i^ue  objection/'  says  he^  "  vulgarly  inferred^ 
that  the  amassing  of  his  wealth  could  not  well  be  done  in 
juslttQey  might  be  answered  to  the  full  in  this^  that  his  patri- 
mony considered^  and  that  it  was  the  gainfulness  of  the 
plaees  he  passed  through^  together  with  the  great  fortunes  of 
his  own  and  his  son's  intermarriages,  all  concurring  end  falling 
into  a  finigal  family,  might  soon  wipe  away  all  imputations  of 
the  most  malignant,  and  persuade  even  detraction  itself  to 
suffep  him  to  rest  in  peace,  and,  as  we  may  charitably  believe, 
in  glory,  as  his  posterity  surviving  remains  in  his  house  and 
fortunes."  Sir  Anthony  Weldon,  indeed,  whose  Memoirs  are 
not  unreasonably  characterized  by  Bishop  Hacket  as  ''  one 
snarling  dog's  letter  all  over,"  and  who  is  especially  vitupera- 
tive against  all  who  rose  by  the  fevour  or  recommendation  of 
Buekingfaam,  does  not  scruple  to  assert  in  direct  terms  the 
Lord  Keeper's  corruption  and  dishonesty.  ^*  Then  were  the 
judges,'^  says  he,  ^^  so  much  their  servants  [of  the  Council 
and  Stajp  Chamber],  or  mther  slaves,  that  whatever  they  ille- 
gally put  in  execution,  they  found  law  to  maintain.  But  that 
Milhieh  is  a  wonder  above  all  wonders  is,  that  Coventry,  who 
formerly  had  gained  the  opinion  of  a  just  and  honest  man, 
was  a  ]^incipal,  yet  died  he  unquestioned;  when,  had  his 
a^ons  been  scanned  by  a  parliament  (in  that  they  were  not, 
you  may  see  what  opinion  is,  which  in  the  multitude  blindeth 
the  understanding,)  he  had  beai  found  as  foul  a  man  as  ever 
lived/' — <^  And  Coventry,' •  he  writes  in  another  place,  "  that 
so  geneeaUy  reputed  an  honest  man,  got  such  an  estate  by 
bribeiy  and  injustice,  that  he  is  said  to  have  left  a  family 
worth  a  milBon  ,•  which  may  commend  his  wisdom,  but  not 
his  honesty."*    It  would  be  most  unjust,  however,  to  set  the 
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cehstires  of  this  venombus  writer  (who  himself  admits  the 
universal  reputation  of  integrity  etyoyed  by  the  Lord  Ke^per^) 
kgainfet  the  concurrenxje  of  all  respectable  contemporary  testi*- 
mony  in  his  favour:  but  adioitthig  that  bis  character. is  un* 
justly  stained  with  the  imputation  of  corruption,  and  that  hid 
even  excelled  the  great  majority  of  bis  fellow  couartiers  liu 
honesty  of  purpose,  we  cannot  avoid  seeing  also  thai  he^found 
in  the  mundane  enjoyments  of  acquiring  wealth  andadiQims^ 
tering  patronage,  a  sufficient  temptation,  if  Bot  to;  overbelir 
his  integrity,  at  least  to  bridle  the  too  frequent  uttccance  afrits 
convictions.  A  few  months  before  Buokisigbam's  assassinai- 
tioii  (10th  April  1628),  he  was  raised  to  the  peerage,  by /the 
title  of  Baron  Coventry,  of  Aylesborougb,  in  the  oounljy  of 
Woi*cester.  "  In  this  dignity  and  place,"  says  theMSi'^f  he 
continued  without  interrupticm  until  death  summoned  himio 
a  great  pitch  of  glory,  in  an  age  plentiful  in  years^  abumlant 
in  wealth,  felicitous  in  offspring,  and  that  whickis  most 
honourable,  a  noble  fame;  not  that  he  past  onuiiaccused,>£pr 
en^vy  is  a  constant  follower  and  persecutor  of  all  great  mjen,  add 
detraction  an  utter  enemy  of  desert."  We  do  notfind  imao^ 
distinct  tiroes  of  him  in  the  exercise  either  of  the  judioiad  oartte 
political,  part  of  bis  functions,  except  in  the  parliamentary:  €$k.- 
hibitions  to  which  we  have  already  adverted.  A  few  of  Htbfe 
occasions  on  which  he  sat  in  judgment  in  the  atro<;iou0< tri- 
bunal which  was  destined  scarcely  to  survive  himrr*-tbej@tj|r 
Ghamber-^are  recorded  in  the  State  Trials,  and  displa^^i^ 
in  no  very  conunendable  light.  For  inst^ice,  in  tbe]iiiyQca^^ 
given  of  the  censure  of  Prynne,  Bastwick,  and  Bi^^en^cfor 
libels  on  the  hierarchy,  in  1637,  he  appears  to  haveibeeiii  Mih 
bekind  his  fellows  of  the  Court,  whether  lay  or  iclerica}>i:iii 
•brutality  of  treatment  towards  the  acqused^  and  CQa^g^S!!^ 
to  the  full  in  ithe  .savage  judgment  pronounce4;»np9n>^l», 
^y  to  lose  their  ears  in  the  Palace-yard  at  Westminst^^  J^i'J>e 
I  fined  five  thousand  pounds  a  man,  and  , to  perpetual  in^pi^- 
Maerit  ilk  three  remote  places  mthe.kingdoimj,Yij5,,ti?^.fia§lile§jff 
CainaTVon,  Cornwall,  and  Lancaster;"  Pryw^;  tct  %.;4^o 
branded  ia  the  cheek  with  tbp  If^tt^rs^  .^.  L^^p,.?'hS^4^1?PMS 

lihdllei';  in  .the  same  yepuP:  the;liOf4.  Keoppri  tFi^^^4i?ft  t^^ 
same  court  at  the  hearing  of  a  ^tale  and,  ^icif^^ac^v^ion 
against  his^,pJfe^ecessRr/tb^;Bi^b<)p,  aa^.  wby§  b^ijagji^ed  jn 
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the  impo«itioii  of,  a  fine  of  £10^0009.  fouDd  sufficient  .vent  fpc 

his  sympathetic  concern  in  quaint  j5crap$.  of  quotation ;. "  Truly 

I  ani  heartily  sony  for  hira,  but  ex  se  eaditf  be  is  the  cauB^  of 

hid  own  overthrow ;  etruit  Roma  viribm  suis ;  no  vnan  hurt^ 

hiim.hrat  himself/'    The  instructioios  which,  by  the  King'9 

direotionB)  he  addressed  to  the  judges  when  setting  out  foi? 

theivickcuits^  on  the  momentous  question  of  ship-money  (in 

tfaeiyears  1636  and  1636)  are  preserved  in  the  State  Trials* 

WihaA  countenance  he  had  given  to  the  project  at  the  council 

taUe  we  .aire  not  informed ;  here,  however,  he  appears  cautious 

not'toeonHnit  himself  by  a  direct  assertion  of  its  legality,  as 

to  !^v^ch  he  delivers  himself  in  these  oracular  terms :  '^  This 

I  am»  sure  i  of,  that  if  any  contrary  c^inion  shall  yet  remain 

among  men,  it  must  proceed  from  those  that  are  sons  of  the 

law  (Jeiioes  essmU  aries,  &c«,)  and  you  the  judges  of  the  realm 

[wJio  'had  given  a  unanimous  opinion  in  favour  of  the  legality 

^'the  exaction,  though  some  of  them  qualified  it  when  the 

question  came  to  be  argued,]  have  been  accounted  the  fathers  of 

the  law ;  then,  in  good  faith,  it  will  ill  become  the  son  to  dispute 

against  the  father."     On  Lord  Coventry's  general  tqualifica^ 

tions'  and  conduct  as  a  judge,  his  biographer  descants  in  terms 

of  high  laudation.     ^'  The  faculty  of  his  despatch  in  Court  is 

best  presented  in  this,  that  at  his  first  accession  to  the  seal,  he 

^ound  two  hundred  causes  in  the  paper  ready  for  hearing,  all 

which  (wiA  such  as  fell  in  the  way)  he  determined  within  the 

year,  0Ot  that  the  dibits  of  the  court  did  not  languish  in  ex* 

^pectalioin  of  the  issue  of  their  causes.     Where  it  falls  into 

observation,  that  this  high  place  is  rarely  well  served  but  by 

iabii  of  lawy  and  persons  of  deepest  judgment  in  the  statute 

'And  common  laws  of  the  land,  whereby  they  may  distinguish 

bf  bey^es  whether  they  be  proper  in  that  court  to  be  relieved  in 

$l|ttUy,  wilhout  intrenching  on  the  jurisdiction  of  the  kingdom, 

•WhibMs'the  eld  inheritance  of  the  subject :"— a  truth  of  which' 

f^^|5Ki^nft'age,  albeit  not  blessed,  like  that  of  James  I.,witti 

^th^'kd^inistriition'  of  justice  from  right  reverend  hands,  how- 

'^Vfer 'gifted  wif^i''^  natural  solertiouaness,*  has,  it  may  be,  little 

'W^y/feApefience. '  The  writer  proceeds  to  specify  and  reply 'to 

**tyrli4iri  tteiputAtionfe  which  had  been  thrown  upon  the  Loiti 

<^)S^^l^'»  impartiality  in  his  judicial  duties.   <<The  chief  charge 

'^igkittdt^'hitii  w^  tli&t  of  Botibam  Norton,  wherein  the  best 
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dtid  fhctet  imptttfieil  jtidgmcftitft  don^nt  thstt  bis  acciiiler  ftUd 
client  Avas  rtiUdh  to  blstme  hi  the  ^rror  of  his  accdmpt  betweert 
d,  judge  of  equity  imd  a  c|liDhdani  adfocate,  and  in  a  cttse 
Inhere  the  accuser  had  received  ample  satisfttetion  by  fl» 
adrtatage  and  vigom  6f  thelfew."     Aiid  lest-  hi§  proftlsenesii 
df  eiieomiutn  should  be  set  doWh  to  pdlHical  or  pei^oiidl  at- 
tacbiiienty  \^e  a!«  infdilded  that  the  writer  had  hiinself  nor 
simlll  caKi^  of  diSsatl^ftM5tidti  With  a  judgment  gireii  in  hi&^ 
own  cause  by  the  object  of  his  {iraise^     "  If  in  the  brief  ticl^ 
let^ori  of  the  state  of  thli^  noble  maii'i^  fbrtune>  it  m&y  fdir  iutd 
Suspicion  that  I  hfed  some  relatidn  to  his  persouj  ot  in  some 
diie  respect  or  other  wfts  obliged  to  bis  bounty^  I  assufoe  the 
liberty  to  tend^t  thid  t^thnoiiy  to  the  World;  that  I  iierer  hdd 
reference  at  any  time  td  his  service ;  oiily  lii  Stich  addressed  as 
fell  to  my  lot  as  a  silppli^ltit^  I  hbd  ever  the  honour  of  a  free 
access,  with  liberty  to  speak  as  I  could,  and  as  occasion  and 
the  cause  required ;  but,-  that  which  tad,y  best  satisfy  the  sus- 
picion that  t  have  given  myself  the  least  scdpe  of  partiality  or 
flattery,  either  in  favour  dr  affection,  it  is  that  I  believe  no  sub- 
ject ever  suffered  in  that  degree  iu  loss  of  estate  as  I  myself 
have  endured;  and  only  by  a  rule  of  his  Own,  in  Suspending 
my  Suit  in  the  Star  Ohamber>  the  cause  depending  before  in 
Chaticery;  until  it  had  there  a  final  determination."    Other 
writers  eoncUr  in  praise  of  his  judicial  merits*     ^'  Of  what 
Concerned  his  place/'  siiys  L'Estrange^  "  he  luil^w  enough i)f 
and  which  is  the  maiit,  adted  conformable  to  his  knowledge  i 
for  in  the  admitiistratioU  of  jUstiCei;  h&  Was  So  6i'edf,  ^o  incor- 
rupt, as  captious  malice  stands  mute  iii  the  blemisK  of  h1^ 
fame  j  a  miracle^''  he  adds,  "  the  grt^afer  wh^  we  cofisi(h^ 
thai  he  tf)as  also  a  Privy  CounciUoi\"'r^*^  I  must  hot  forget,'* 
writes  honest  Fuller,  "  that  it  hiith  bfeen  observed  th^t  netei-' 
Lord  Keeper  made  fewer  orders  which  were  afterwards  re- 
versed than  this  Lord  Coventry  j  which  soine  ascribe  to  hi§* 
discretion;  grounding  most  of  his  orders  upon  the  consent  afifd  ' 
comproniise  of  the  parties  themselves  iriterested  therein,  whose 
hatids  sb  tied  up  by  their  Own  act,  were  th6  mor(^  willing  to  be 
qUiei  fbr  the  future,"     SUch  compromises,  we  may  ob^erVfe, 
were  not  very  likely  td  be  concluded  at  the  recdmmendatidii  of 
an  hicoUipfeteUt,  still  less  df  a  corrupt,  judge;  oh  Idokihg, 
however,  through  the  reports  of  bis  judgments,  we  should  nbi 
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h^  Ssposed  to  ^te  ttmth  credit  to  this  stalefmai4 :  wUIe  it 
appeal,  at  the  same  tnne,  thdl  he'  p^oented,  iij  almost  e^r^ry 
ca«e  of  drflftealty  or  importance^  the  a^istance  or  opinion  6i 
some  of  the  otlicr  judges.  Several  cdpwis  of  "  OjdiMiices  for 
the  redrfess  of  sundry  errors,  defaults,  and  abiises,  in  the  High 
Cteutt  of  Chancery,"  framed  by  Lord  Coventry  ki  eonjanetioii 
with  Bi]^  Julias  Caesar,  the  then  Master  of  the  Rolls  (in  1636), 
sfr6  to  be(  foond  among  the  manuscript  collectioDi  in  the  BritiBb 
Mits^tn;  How  far  they  were  etifdrced  seems  vety  qa^^oii- 
able ;  btit  they  enacted  trndotibtedly  a  consid«rabl6  and  jxidP» 
ciotffr  reform  in  the  practice  tad  prc^ceedings  €f  the  Co«rt.  Th6» 
first,  fbr  instance,  contained  regulations  which,  if  fully  carried 
ihto'  piiacticte,  must  have  worked  a  radical  etire  c#  the  grieVotitf 
prolixity  of  equity  pleadings : 

"  h  Thai  bills,  ahswersi  I'eplicati^ns,  and  rejoinders^  be  not 
stufFcfd  ^ith  repetitions  of  deeds  and  writings  in  hcec  verba,  but  the 
effect  and  substance  of  so  much  of  them  only  as  is  pertinent  and 
material  to  be  set  down,  and  that  in  brief  and  efTectual  terms  ;  that 
long  and  needless  traverses  of  points  not  traversatDle  or  material, 
causeless  recitals,  tautologies,  and  multiplications  of  words,  and  all 
otliei*  impertinences  occasioning  needless  J)t6lixity,  be  avoided,  and 
ifie  dncierit  brevity  arid  sucjcinctness  in  bills  and  other  pleadings, 
rfe'stordd.  Arid  upon  any  default  hetdn,  fite  •party  of  cdunsel  tinder 
idtf^e  hands  it  pasiethj  shall  pdy  the  charge  6f  the  copy,  and  b^  ftir- 
ihc^  paniflfhed  tsi  the  ease  nhnHil  merit/' 

Subsequent  afeetions  provided  for  equally  decided  amend* 
mentB  of  the  practice  in  taking  interrogatories^  proceedings 
before  the  Masters,  kct  Notwithstanding,  however^  these 
indications  of.  reform^  the  contemporary  complaints  of  the 
abuses  and  grievances  of  the  equity  jurisdiction  are  as  loud 
and  yeh^mei>t  as  in  later  times.  In  Carey's  ^^  Present  State 
of  England,"  published  in  1627,  the  Court  of  Chancery  is 
especially  denounced  as  "  a  gulph  without  a  bottom,  never 
.  full  j  a  court  S(welling  and  ready  to  burst  with  causes"  (this, 
by  the  way,  at  the  very  time  when,  according  to  our  MS.  bio- 
grapher, Lord  Coventry  had  so  laudably  and  marvellously 
succeeded  in  clearing  off  all  the  arrears);  and  the  pleadings  are 
characterized  as,"  full  of  impertinent  matter,  with  large  mar- 
gius;,gre£^  distances  between  the  lines,  and  protraction  of 
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wordi^  and  M/^]9^'tb€ttvm|uiy  dashes  and  slashed  pot  in  ^a^  of 
wofdsk.^'^  wltietwivlep'dedcnbea  the  reformtJtion  of  ihrae.mi&* 
chiefs  aB '  d^>etiBinj^'  mainly  'on  the  will  and  pleasure  of  ^he 
ehief  clerks  and^^ffloeere^  who  ^^  fain  aBiend  any  abufses  that 
ftsake  not  for^  their  own  profit,  but  none  other."  Ai^othev 
pam^hlQteeF;  of  the  date  of  1642,  denonunates  the  obum^iif 
equity  ^^  the  foulest  ulcer  in  all  our  legal  grievances,  and  b«K| 
an  Kpstart'c^  no  antiquity ;"  and  congratulates  himseif  ithal 
the^eals  have  been  transferred  to  the  hands  of  eoamaissieneBB^ 
as  he.  considers  ^*  the  weight  of  Chancery  too  gteat  for  the 
shoulders  of  an  Atlas/-  In  our  own  time,  as  we  have  beeii 
informed  by.  high  auUiority,  its  pressure  has  become  so  o^^esH 
whelming  as  not  to  be  duly  sustainable  by  the  exertion^  M»f 
three  angels.  .  -    «  '' 

The  prudwit  and  wary  temperament  of  Lord  Coveiifrjreii-* 
abled  him,  in  spite  of  the  disfavour  of  several  influentbrl 
members  of  the  court  party,  in  particular  the  Earl  of  Mm^ 
chestet,  to  mtain  his  office,  with  all  its  lucrative  af^urtenano^^ 
—of  which  so  few  have  died  possessors — until  his  deaths  whiclb 
occurred  at  his  mansion  of  Durham  House,  in  the  Stn^^^oki 
the  14th  of  January  1639-40 ;  escaping  thus  by  a  few  montba 
only  the  perils  and  revenges  of  the  civil  war;  "  so  tliat,''igMty« 
Fuller,  '^  it  is  hard  to  say  whether  his  honourable  life, 'Ov  se^u^ 
SOnable  death,  was  the  greatest  favour  which  God  bestowed 
upon  him."  What  indeed  he  might  have  looked  for  at^^ 
hands  of  that  "  fierce  democmtie  "  which  so  soon  be^sisM 
triumphant,  may  be  pretty  well  estimated  by  the  fact^  Ihiitiiti 
the  year  1649  a  resolution  passed  the  Commons  faf'loi»jiiili|| 
the  sum  of  £3000  out  of  his  estate  towards  the  indemittActfi 
tion  of  Colonel  Lilburne,  to  whose  iniquitous  sent^td'in^>tiMft 
St^r  Chamber  he  had  been  a  party.  His  remains  Were  con- 
veyed for  interment  to  Croome  d^Abitot,  and  within  a  €4B# 
days'his  office  was  bestowed  upon  the  profligate  and  InltKKfloM 
Sir  John  Finch.  ^  -i  •  t 

The  narrative  of  the  MS.  closes  with  the  foUon^iig  mk^  - 

(        ■  ■  -V 

^  "  To  make  *t\idxt  wotda  aiMl  tioei(  hugo  gaps,  i^jt-J-): 

Wide  as  meridians  in  maps ; 
'^To  squander  p^pef,  and  spare' ink,         '  '.^.  =  ...    . .-  r 

Or  cheat  men  of  tlieirword,  s&toie  thtel:.'*     '  ^     '  ■.• .-    -  .-^.f 

Hudibras,  Part  H-.  €?«rtil<>  !r,4.«»^^^ 
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mary  of  Lord  Goveniry -s^  perBonal  appeamnee^  qualifications, 
and^chataicter/dcawn  with  eonsiderable  fofce  and  happiness  of 
expression.  *^  He  character  of  his  outward  man  was  this : 
*>^he  was  of  a  middle  statnre,  somewhat  broad  and  round«» 
iaeedy  of  hair  black,  and  upright  in  his  comportakent  and 
gestare,  of  complexion  sanguine,  and  of  a  comely  aspect  and 
prebence.^  He  was  of  a  very  fine  and.  grave  elocution,  in  a 
kodd  of  gcaceful  lisping ;  so  that  when  nature  might  seem  to 
oast  somethiog  of  imperfection  on  his  speech,  on  due  examin* 
atii>n>  she  added,  a  grace  to  the  perfection  of  his  delivery ;  for 
bis  wotds  rather  flowed  frcmi  him  in  a  kind  of  native  pleasing* 
Besa  than  by  any  artificial  help  or  assistance.  He  was  of  a 
very  libeial  access,  and  to  all  addresses  presented,  affable ; 
and,  as  he  was  of  a  very  quick  apprehension,  so  was  he  of  an 
exeee^ag^  judicious  and  expeditious  dispatch  of  all  aflS^irs^ 
either  of  state  or  of  the  tribunal;  of  hearing  patient  and 
alleative,  aad,  thut  which  is  not  usually  incident  to  persons  of 
ctigBity  and  place,  seldom  in  any  distempered  mood  or  moticn% 
of  cboler ;  and  it  was  none  of  his  meanest  commendations^ 
that: he  was  lUi  helper,  or  coadjutor,  of  counsel  at  the  bar,  andr 
mlderstaod  better  what  they  would  have  said  in  the  case  than 
w^ia^  they  sometimes  did  say  for  their  clients;  so  that  there 
af^aised  in  his  constitution  a  kind  of  natural  and  unaffected 
ioi^uation,.  to^  creep  into  the  good  opinion  of  all  men,  rather 
tlian:anya.ffiacted. greatness  to  discountenance  any ;  but  never 
saaUy.  to  discontent  many.  Through  the  whole  course  of  his 
Ufeiiis  fofiune  was  so  obsequious,  that  it  seemed  she  always 
jpaitod-upoahim  with  a  convoy,  for  in  all  the  steps  of  his  rise 
fae^kad  ever  an  even  and  smooth  passage,  without  any  rub  oi^ 
«ate.in  the  check. 

..<  \*  Bov  his  emdijdon  and  acquisitions. of  art,  though  all  knew 
i^eiwas  learned  m  the  sciences,  and  most  profound  in  his  pro- 
^ftmi0^  y6t  audti  was  the  happiness  of  his  constellation,  that 
he  rather  leaned  to  his  native  strength  than  depended  on  any 
^H^ificiajl  lialwtce..  Without  doubt  he  was  one  of  a  most  solid 
and  immovable  temper,  and  void  of  all  pride  and  ostentation ; 
neither  was  he  ever  in  any  umbrage  or  disfavour  with  his 

>  A  fine  portrait  of  bim,  by  Jansei^^  forms  one  in  the  noble  gallery  collected  by 
X4Mrd  Chancellor  Claiei|i^n,  and  still  adoiming  the  seat  of  Ids  deaoendants,  the 
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Prince,  an  argument  both  of  his  wisdom  and  sincerity  (!); 
neither  in  any  fraction  with  his  equals  worthy  of  exception, 
for  that  of  my  Lord  of  Suffolk's  business*  was  an  act  of  his 
that  told  the  world  in  how  little  esteem  he  held  greatness  tha^ 
would  justle  and  stand  in  competition  with  justice;  and  it  in 
remaining  among  the  best  of  his  memorials  that  he  alwajfi 
«tood  impregnable^  and  not  to  be  overcome  by  might. 

^^  Amongst  all  the  many  felicities  of  his  life>  that  of  his  short 
sickness,  and  the  willing  embracement  of  death  with  opgn 
atms,  were  of  the  most  remarkable  observation,  for  it  h  our 
fines  qui  corondt  opus,  and  changes  our  mortality  into  that  of 
immortal  glory ;  for  his  sickness  was  not  continued  with  afiy 
lingering  or  loathsome  languishing,  nor  so  precipitate  as  that  it 
bereaved  him  of  the  ability  of  disposing  his  estate  to  the  con^ 
tentment  of  his  posterity,  or  hindered  the  composing  of  his 
thoughts  to  another  and  better  world. 

'*  Now.  to  this  little  model  of  his  praise  and  virtue,  I  know 
somewhat  of  course  may  be  expected  to  be  said  of  his  vices, 
for  man  is  composed  of  human  flesh  and  frailty,  and  the  best 
of  men  are  all  subject  unto  error ;  Justus  septies  in  die  labitur* 
And  who  is  he  that  feeleth  not  in  himself  the  force  of  his  own 
corrupt  nature,  and  the  contagion  of  our  first  father's  trana^ 
gression  streaming  through  the  veins  of  his  posterity  1  Surely, 
modest  men  may  say  that  this  noble  man  had  not  the  privilege 
of  canonization,  to  be  sainted  on  earth,  and  that  nothing  of 
blackn^s  could  be  laid  to  his  eye  during  the  whole  course  i;>f 
his  life :  but  when  we  consider  his  estate  now  it  is  transkjtfad 
to  another  world,  liquor  post  fatum  quiescit,  and  that  odium 
ttltissimum  and  monoculated  envy,  which  is  so  emphatically 
fabled  in  avarum  et  invidum,  becomes  checked  by  the  respect 
of  profanation,  and  fear  of  trampling  on  the  sacred  ashes  of 
the  dead  J  yet  I  am  not  ignorant  what  murmuration  hath 
passed  oh  his  integrity,  charging  it  in  implicit  terms  of  playing 
the  game  closely  and  dexterously,  and  that  if  our  faults  could 
be  all  pencilled  in  our  foreheads,  this  deceased  lord  might 
then  bear  in  front  sufficient  argument  of  his-  human  frailty^ 
Howsoever,  thus  much  I  say,  that  could  he  have  been  limned 

*  Att  infofmallon  exhibited  !ti  the  Star  Chamber  against  Thomas  Howahl^  Earl 
6f  Sttffblk/fbr  malpractices  in  his  office  of  Lord  Ti^sur^f)  in  1019,  trhm  Cov«Mi|r 
was  9oUcitor*geo$ral.    See  Bacon's  Works,  vol,  xi,  p.  369.  (M9»iig«^^  sd^k)     ,:• 
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to  the  life  (and  I  believe  it)  we  should  not  find  in  him  much  of 
blemish." 

We  will  conclude  by  placing  beside  this  portrait,  in  justice 
to  its  subject,  the  beautiful  but  no  less  flattering  picture  drawn 
by  Clarendon,  in  that  admirable  review  of  the  court  of  Oharl^ 
the  First,  which  prefaces  his  History. 

*^  The  Loi^  Coventry  enjoyed  his  place  with  an  universal 
reputation  (and  sure  justice  was  never  better  administered)  for 
fte  space  of  about  sixteen  years,  even  to  his  death,  some 
months  before  he  was  sixty  years  of  age ;  which  was  anoth^ 
important  circumstance  of  his  felicity,  that  great  office  being 
60  slippery,  that  no  man  had  died  in  it  before  for  near  the  space 
bf  forty  years.  Nor  had  his  successors,  for  some  time  aflet 
him,  much  better  fortune.  And  he  had  himself  use  of  all 
hi&  strength  and  skill  fas  he  vms  an  excellent  wrestler  in  tkU 
kind  J  to  preserve  himself  from  falling,  in  two  shocks  :  the  one 
given  him  by  the  Earl  of  Portland,  Lord  High  Treasurer  of 
England  5  the  other  by  the  Marquis  of  Hamilton,  who  had 
ilie  greatest  power  over  the  affections  of  the  King  of  any  matt 
of  that  time. 

*^  He  was  a  man  of  wonderful  gravity  and  wisdom ;  and 
Itnderstood  not  only  the  whole  science  tad  mystery  of  the  law^ 
at  least  equally  with  any  man  who  had  ever  sat  iii  that  placej 
but  had  a  clear  conception  of  the  whole  policy  of  the  govern* 
ment  both  of  church  and  state,  which,  by  the  unskilfulness 
of  some  well-meaning  men,  justled  each  the  other  too  much* 
He  knew  the  temper,  disposition,  and  genius  of  the  kingdom 
most  exactly ;  saw  their  spirits  grow  every  day  more  sturdy, 
ihquisitive,  and  impatient;  and  therefore  naturally  abhorred  all 
innovations,  which  he  foresaw  would  produce  ruinous  effects^ 
Yet  many,  who  stood  at  a  distance,  thought  that  he  Was  not 
active  and  stout  enough  in  opposing  those  innovations.  For 
though^  by  his  place,  he-  presided  in  all  public  councils,  an<f 
Was  most  sharp-sighted  in  the  consequences  of  things,  yet  he 
was  seldom  known  to  speak  in  matters  of  state,  which  he  well 
knew  were  for  the  most  part  concluded  before  they  weire 
brought  to  that  public  agitation ;  never  in  foreign  affairs,  which 
the  vigour  of  his  judgment  could  well  have  comprehended ; 
nor  indeed  freely  in  any  thing,  but  what  iiimiediately  and 
plainly  concerned  the  justice  «f  the  kingdom ;  and  in  that,  ad 
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rfBQjjfib-ffcsy  he  •ebtikl^  lie  proeu  Tdferenoes  to  the  juldgdii. 
Xbotigh  in '  hid  r  nature  he  had  not  ^Rly  a  firm  gravity >  but  k 
,  ae)ireritjr^md>eTevk  some^iQorosAly; , yet  it  w€ts  00  happitiy  tem- 
'P(G^ntdii;ltnd<hiS'GOUrleay.a]:id'afiG»bitity  towards  all  measd  tvan- 
^io^Ei^eatyapdso  much  without  affectation,  that  it  marvellously 
jneecKD^mended  him  to  men  of  all  degrees,  and  he  was:  looked 
iiipon  to  aa  excellent  courtier,  without  receding  from'  the  inative 
fiimplioity  of  his  own  manners, 

,.-^^  He  :had,  in  the  plain  way  of  speaking  and  deli^ery^i  witk- 
put  much  omam^at  of  elocution,  a  strange  power  •  of  mc^idg 
himself  believed — the  only  justifiable  design  of  eloquihce : 
^o  that^  though  he  used  very  frankly  to  deny,  and  would 
never  suffer  any  man  to  depart  from  him  vnth  an  opinion  that 
he  was  inclined  to  gratify,  when  in  truth  he  was  not,  holding 
that  dissimulation  to  be  the  worst  of  lying  ;  yet  the  manner  of 
it . waa  so,  gently  and  obliging,  and  his  condesc^sion  sych,  to 
inform  the  persons  whom  he  could  not  satisfy,  that  few  de* 
parted  from  him  with  ill  will  and  ill  vnshes.  But  then,  this 
happy  tempei:  and  these  good  faculties  rather  preserved  hijn 
frojp  having  many  enemies,  and  supplied  him  with  sonie  w^ll 
wishers^  than  furnished  him  with  any  fast  and  unshaken 
friends,  who  are  always  procured  in  courts  by  more  ardour 
and,  more  vehement  professions    and  applications  than  lie 

^  would'  suffer  himself  to  bfe  entangled  with.  So  that  he  wp  a 
paan  rather  exceedingly  liked,  than  passionately  loved  Vinsip- 
much  iha^  it  never  appeared  that  he  had  any  one  frienii  in  the 
court  of  quality  enough  to  prevent  or  divert  any  disadvantage 
he  might  be  exposed  to.  And  therefore  it  is  no  wopder,  nor 
^o  be.  imputed  to  him,  that  he  retired  w^ithin  himseti  ^S 
n^iic^  as  he  could,  and  stood  upon  his  defence,  without  mai- 
ij^ .  desperate  sallies  against  growing  mischiefs;  which^  ne 
kngw  i?vell,  he  had  no  power  to  hinder,  and  which  might  pro- 
bably begin  in  his  own  ruin.    To  conclude  ;  his  securi^  con-^ 

'  sistcd  in  his  having  but  little  credit  with  the  iting;  ismd^ne 
died  in  a  season  most  opportune,  in  which  a  wise  man  would 
have  prayed  to  have  finished  his  course,  and  which  in  truth 
c^wned  his  other  signal  prosperity  in  the  world." 

,  We  have  already  mentioned  I^ord  Coventry's  first  marrjlage, 
of  which  his  successor  was  the  only  issue.  By  his  second 
lady,  (the  city  widow,  whose  perfections  are  so  eulogized  in 
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the'MS.,)  who  was  of 4he  sinoient'fanffly  of  tbe  Alderseiy«yim 
Cheshire^  he  bad  four  eons;  three  of  ivhodk  ^ttaibed  Hi^h  dis^ 
tmotion  in  the  servicd  of  tbe^  Grown  after  thefRestdnitioii; 
and  four  daughters^  all  of  consadeiaMe  eelebrity  for  excdtent^e 
.dad  twenty  and  to  the  youngest  of  whom,  Dorothys  belongs  the 
ihe6t<  title  to  the  authorship  of  that  pioud  and  well  known 
ananaial,  the  ^^  Whole  Duly  of  Man/'  as  weH  aA  of  oth^r 
valuable  treatises  on  religious  subjects.  From  the  union  of 
another  daughter,  Mary,  with  Henry  Thynne,  of  Longleat, 
JSfi^^  descend  die  piiesent  Marquisses  of  Bath* 
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ART.  m.— THE    PROVINCE    OP  JUDGE    mSTINGUISHED  FftOM 

tHE  PROVINCE  OF  JURY. 

I  ,       .     .  .  .      , 

In  an  article^  of  one  of  our  Numbers,  published  in  the  ye^r 
1^1,  we  examined  the  division  of  presumptions,  which  Eng- 
lis]i  lawyers  have  generally  made,  into  presumptions  of  law 
and  presumptions  of  fact;  and  we  added  a  short  summary  of 
the  meaning  of  several  terms  which  are  connected  with  the 
subject.  We  there  stated  that  *'  presumptions  of  law  are 
legal  rules  determining  the  quantity  of  evidence  requisite  to 
tte  support  of  a  particular  averment,"  and  that  '*  presump- 
tions oi  fact  are  arguments  of  which  the  major  premiss  is  not 
a  ryle  of  law."  According  to  these  definitions,  the  difference 
between  these  two  classes  of  presumptions  turns  entirely  upoti 
^e  existence  of  a  rule  of  law,  in  the  absence  of  Which  the 
matter  to  be  investigated  consists  entirely  of  fact,  and  "the 
invesngation  is  to  be  conducted  upon  those  general  rules 
y'ijidh  are  suggested  by  our  experience  of  the  affkii-s  pf  lijfe. 
'ulosely  akin  to  the  distinction  between  these  two  ctasses  6f 
presumptions,  is  the  distinction  between  the  respective  pro- 
vmces  of  judge  and  jury ;  and  we  shall  find  after  a  little  exa- 
mination, that  the  principle,  upon  which  in  most  cases  it  is 
'laid'  in' a^iiases  ought'  to  be  founded,  is  the  existence  of  a 
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tula  of  law;  that  if  such  a  rule  exists,  the  judge  ought  to  lay 
it  down  to  be  applied  by  the  jury,  but  that  in  every  other 
ease  the  decision  ought  to  be  left  entirely  to  their  discretion. 

We  are  well  aware  how  many  important  considerations  are 
inrolved  in  this  question,  how  closely  it  is  connected  with  the 
constitutional  privileges  of  the  subject,  with  the  administra- 
tion of  criminal  justice,  and  with  the  commercial  intercourse 
of  the  different  classes  of  society.  Mr.  Starkie  concludes  his 
observations  upon  this  subject  with  the  following  remark  :^--* 
'^  These  observations  may  not  perhaps  be  deemed  to  be  alto- 
gether unimportant,  when  it  is  considered  how  essential  it  is 
to  preserve  the  distinction  between  law  and  fact,  and  to  pre- 
vent any  misconception  as  to  the  relative  functions  of  courts 
and  juries.'*  To  the  justice  of  this  remark  we  fully  assent, 
though  we  shall  presently  endeavour  to  explain  why  Mr. 
^arkie  has  not  dmwn  the  distinction  with  all  the  clearness  of 
which  the  subject  admits,  and  has  fallen  into  errors  which  a 
little  more  precision  would  have  enabled  him  to  avoid. 

An  inquiry  into  the  original  establishment  of  juries  would 
throw  but  little  light  upon  the  point  which  we  are  about  to 
investigate;  but  still  is  so  far  necessary  as  it  will  prove  that 
juries  have  always  had  the  power  of  deciding  upon  law  as 
well  as  upon  fact.  They  have  been  required  to  answer  the 
whole  question,  whether  A.  B.  was  or  was  not  seised,  whether 
A.  B.  did  or  did  hot  commit  murder;  and  they  have  had  the 
power  of  deciding  in  defiance  of  the  judge's  chaise,  and  of 
setting  at  defiance  the  established  rules  of  law,  ^In  the 
Statute  of  Northampton,  A.  D.  1176,  the  justices  are  directed, 
in  case  a  lord  should  deny  to  the  heir  the  seisin  of  his  de- 
ceased ancestor,  faciant  fieri  recognitionem  per  duodecium 
legales  homines,  qualem  seisinam  defunctus  inde  habuit,  &c.; 
thus  the  authority  of  the  recognitio  is  vested  exclusively  in 
the  duodecim  legales  homines,  while  the  judge  is  but  as  the 
commissioner  who  shall'  take  their  verdict.  ^"  When  Ae 
verdict  was  given,  judgment  was  delivered  according  to  it;." 
'^  When  the  assize  failed  to  give  a  plain  and  intelligible 
vj^diot,  it  was  the  office  of  the  justices  to  endeavour  to  eluci- 
date it  by  interrogation  and  discussion."     "  They  were  to 

Starkie  on  Evid.  i.  458,  {2d  ed.    *  Reeves'  Hist,  of  Eng.  Law,  i.  87.    »  Ibid.  330. 
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eliicid&ije  it,  but  they  had  no  right  to  alter  it  or  to  stibstitutc 
any  other  verdict."    « Though  it  was  commonly  said  that 
truth  was  the  province  of  the  juror,  and  justice  and  judgment 
that  of  the  judge,  it  seems  (says  Bracton,  185,  b.  186,  b.) 
that  judgment  belongs  to  the  jurors,  inasmuch  as  they  are 
to  say  upon  their  oath  whether  one  man  disseised  another. 
But  yet,  as  the  judge  is  to  give  a  just  judgment,  it  be- 
comes^ him  diligently  to  weigh  and  examine  what  is  said  by 
the  jurors,  to  see  whether  it  contains  any  truth,  that  he  may 
not  himself  be  misled  by  their  mistakes."    The  expedients  to 
be  adopted  in  civil  causes  for  effecting  unanimity  among 
jurors  are  additional  testimonies  to  their  omnipotence.  ^"  Fleta 
lays  it  down  for  law,  that,  when  there  is   a  difference  of 
opinion  among  the  jurors,  it  was  at  the  election  of  the  judge, 
either  to  afPorce  the  assize  by  adding  others  till  twelve  were 
found  who  were  unanimous,  or  to  compel  the  assize  to  agree 
among  themselves,  by  directing  the  sheriff  to  keep  them  with* 
out  meat  or  drink  till  they  all  agreed  in  their  verdict."    Ano- 
ther method  was,  to  enter  the  verdict  of  the  major  and  lesser 
part  of  the  jurors,  and  then  judgment  was  given  ex  dicto 
majoris  partis  juratorum.    The  remedy  did  not  consist  in 
empowering  the  judge  to  return  a  verdict,  nor  in  transferring 
the  authority  of  the  jury  to  any  other  tribunal,  but  merely  in 
finding  a  second  jury,  who  should  correct  the  errors  of  the 
first.     But  perhaps  the  most  conclusive  evidence  of  the  com- 
plete omnipotence  of  juries,  may  be  extracted  from  the  stat. 
of  Westminster,  passed  for  the  purpose  of  relieving  them  from 
tbe  responsibility  of  deciding  points  of  law : — ^^  That  the  jus- 
tices for  taking  assizes  shall  not  compel  the  jurors  to  say 
precisely,  whether  it  was  a  disseisin  or  no,  so  as  they  are 
willing  to  speak  the  truth  of  the  fact,  and  require  aid  of  the 
justices ;  but  if  they,  of  their  own  head,  will  say  that  it  is  ft 
disseisin,  their  verdict  shall  be  admitted  at  their  own  peril.'* 
Our  object  in  quoting  these  passages  has  been  to  mark  the 
great  extent  of  the  jurisdiction  which  juries  have  the  power  of 
assuming  j  to  show  that  the  authority  of  the  judge  does  not 
extend  beyond  an  admonition,  which  the  jurors  may  or  may 
not  receive,  and  to  remind  our  readers,  that  when  a  persoa 
declares  this  or  that  point  to  be  matter  for  the  Court,  he  is 

1  Reeves' Hist.  ii.  267. 
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subject  to  the  onus  probandi,  that  aivautherity  formerfy  vested 
in  the  jury  has,  upon  principle  of  ^pnujtieejbeen^iHinsferredi 
to  the  judge.  We  do  not  contemplate  a  case  ia  which  thejiuaiy 
choose  to  transgress  the  powers  generally  exeroised  b]r  tfacsni/ 
and  in  which  it  is  malter  of  regret  that  the  power  of  aitainling' 
them  no  longer  exists.^  The  usurpation  which  is  practised' iii» 
such  a  case  prevents  the  distinction  between  the  provitiAest  ofi 
judge  and  jury  from  taking  effect  at  all.  But  we  wi^  to^difl^^ 
tinguish  the  several  cases  in  which  an  upright  jury>  ccnfining^ 
themselves  within  the  limits  of  their  proper  jurisdmtioii^  ought 
or  ought  hot  to  follow  implicitly  the  directions  of  the  judge.  : 
If  the  rule  to  be  laid  down  upon  this  subject  depends  on  vko 
determinate  principle^  the  trial  by  jury  affords  a  very  precfi^ 
rious  protection  to  the  public.  A  judge  of  consummate  talest 
will  engross  to  himself  the  whole  authority  of  the  jury ;  or  if 
amongst  the  *^  twelve  honest  men"  there  should  be  seated  one 
man  of  great  abilities/  and  of  little  scruple  in  the  exercise  of 
them,  he  might  persuade  his  fellow  jurymen  that  the  judge'is. 
influence  is  a  mere  usurpation,  and  that  in  vindication  of 
public  privileges  they  are  bound  to  resist  it.  To  prevei^.tihse 
occurrence  of  evils  of  this  description,  the  true  principle  of 
distinction  ought  to  be  so  clearly  ascertained  as  to  defy  n»sU 
take ;  and  indeed  it  has  been  so  frequently  laid  down  in  woths 
of  the  highest  authority,  that  the  existence  of  any  doubt  may 
seem  at  first  sight  to  be  a  matter  of  surprise.  Mr.  Benihani 
says,  ^  ^*  The  question  of  law  is  decided  by  the  text  of  the 


'  ! 


'  RQSpectiog  the  extensive  power  of  juries,  see  Buslieirs  case,  Vaughan's  Rep. 
141.  We  quote  the  followiog  argument  of  the  Chief  Justice,  upon  the  principle  of 
which  the  authors  of  every  verdict,  however  much  opposed  to  common  sense,  may 
betiefended.  "I  would  know  whether  any  thing  be  more  common  than  C(>r  tif <> 
men,  students,  barristers,  or  judges,  to  deduce  contrary  and.  opposite  conclosiioing 
out  of  the  same  case  in  law  1  And  is  there  any  difference,  that  two  men  should 
infer  distinct  conclusions  from  the  same  testimony  1  Is  any  thing  more  known  thtii 
that  the  same  author,  and  place  in  that  author,  is  forcibly  urged  to  maintain  cdnfrai^ 
conclusions,  and  the  decidon  hard  which  is  in  the  right  1  Is  any  thiog  more  frequent 
in  the  controversies  of  religion,  than  to  press  the  same  text  for  opposite  tenets?  Hpw 
then  comes  it  to  pass,  that  two  pexsons  may  not  apprehend  with  reason  and  honesty, 
what  a  witness  or  many  say,  to  prove  in  the  understanding  of  one  plainly  one  thing, 
but  in  the  apprehension  of  the  other  clearly  the  contrary  thing  1  Must,  thereibre, 
one  of  these  merit  fine  and  imprisonment,  because  he  doeth  that  which  h^caoil^t 
otherwise  do,  preserving  his  oath  and  integrity  1  And  this  often  is  the  case  of  the- 
judge  and  jury." 

'  Bentham  on  Judicial  Evidence*  p.  9. 


laW)  or  \dien  theve  is  nowiittenlajw^  by{feviou&  deoiaiona." 
In  The  King  against  the  Dean  of  St.  Aaaph^  Ixird  Mafi^eld 
snppoirts  tibe  same  principle.  ^  *^  When  aiquettftion/'  be  saysy 
'f'Oan  be  severed  by  the  form  of  pleading,  the  diatmction  is 
presumed  upon  the  face  of  the  record,  and  the  juiy  cannot 
eBciK>ach  upon  the  jiuisdiction  of  the  Court ;  where  by  the 
fbrm  of  pleading  the  two  questions  are  blended  together,  and 
cannot  be  separated  upon  the  face  of  the  record,  the  distinc- 
tion is  preserved  by  the  honesty  of  the  jury.  The  constitu- 
tion trusts,  that  under  the  direction  of  a  judge,  they  will  not 
usurp  a  jurisdiction  which  is  not  in  their  province.  They  do 
not  know  the  lau>^  and  are  not  presumed  to  know  the  law ; 
tiey  are  not  sworn  to  decide  the  law ;  they  are  not  required  to 
decide  the  law*  If  it  appears  upon  the  record,  they  ought  to 
leave  it  there,  or  they  may  find  the  facts  subject  to  the  opi- 
nion of  the  Court  upon  the  law.  But  further,  upon  the  rear 
son  of  the  thing,  and  the  etenial  principles  of  justice,  the 
juryo^ght  not  to  assume  the  jurisdiction  of  the  law.  As 
I  eaid  before,  they  do  not  and  are  not  presumed  to  know  any 
thing  of  Uie  matter,  they  do  not  understand  the  language  in 
%irhich  it  is  ccmceived,  or  the  meaning  of  the  terms."  In  the 
diaeussions  upon  the  law  of  libel,  Mr.  Fox  and  Mr.  Pitt  coinr 
cided  in  the  adoption  of  the  very  same  principle.  **  If  a 
person,"  says  Mr.  Fox,^  "  maintained  that  such  a  libel  excited 
tha  French  against  Great  Britain,  that  was  an  inference  of  one 
&ot  fnom  another  fact,  upon  which  a  man  could  gather  light 
from  his  own  mind,  but  with  respect  to  which  he  could  gather 
no  Ught  from  all  the  law  hooks  in  the  world"  Upon  the 
same  principle,  Mr.  Pitt  **  saw  no  reason  why  in  the  trial  of  a 
libel,  the  whole  consideration  of  the  case  might  not  go  pre- 
cisely to  the  unfettered  judgment  of  twelve  men,  sworn  to 
give  their  verdict  honestly  and  conscientiously,  as  it  did  in 
na^tters  of  felony,  and  other  crimes  of  a  high  nature." 
^^  That  ^  decantation  in  our  books,  ad  qusestionem  facti  non 
respondent  judices,  ad  quaestionem  legis  non  respondent  ju- 
ratores,  literally  taken,  is  true  i  for  if  it  be  demanded,  what  is 
the  &ct  ?  the  judge  cannot  answer  it :  if  it  be  asked,  what  is 
the  law  in  the  case?  the  jury  cannot  answer  it/'    We  may 

1  Howell's  State  Trials,  p.  103d.  ^  Fox's  Speeches,  vol.  4, 263. 

'  Busheirs  Case,  Yaugbtn,  149* 
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derive  the  same  principle  of  distinction  from  the  peculiar  cha- 
racters of  judge  and  jury.  In  former  times  the  jury  were 
supposed  to  have  sufficient  knowledge  to  try  the  matter  in 
issue^  though  no  evidence  were  given  on  either  side  in  Court, 
and  to  have  a  personal  acquaintance  with  the  characters  of 
the  witnesses,  and  with  the  situation  of  the  locus  in  quo.  Hie 
law  is  altered  in  this  respect ;  the  dependence  upon  their  own 
personal  knowledge  is  forbidden  to  the  jury ;  it  is  ''according 
to  the  evidence"  that  they  swear  "  give  a  true  verdict/*  Yet 
such  an  alteration  cannot  render  them  more  or  less  cognizant  of 
the  law,  and  as  it  only  leads  to  a  different  mode  of  obtaining 
certain  information  upon  facts,  it  cannot  increase  or  diminish 
the  proper  amount  of  their  interfeience  with  the  legal  part  of 
the  enquiry. 

Looking  to  more  modem  times,  the  judge,  may  be,  and" 
generally  is,  a  man  of  great  experience  in  the  ways  and  habits 
of  life  ;  he  has  generally  seen  a  great  deal  of  human  nature, 
under  the  most  trying  as  well'  as  the  most  ordinary  circum- 
stances. These,  however,  are  not  the  grounds  upon  which  he 
is  selected,  nor  upon  which  he  may  be  considered  ex  officio  to 
be  distinguished  from  the  jury.  It  Was  a  man  of  much  science 
and  learning,  who  having  made  a  large  hole  for  a  large  cat, 
thought  that  he  must  make  a  smaller  hole  to  enable  a  smaller 
cat  to  pass  ;  and  a  lawyer  may  plead  so  cunningly,  and  may  be 
so  profoundly  read  in  the  Year  Books  and  reports,  as  to  secure 
a  seat  upon  the  Bench,  without  a  very  correct  acquaintance 
with  the  ordinary  affiiirs  of  the  world.  The  jury,  on  the  other 
hand,  are  often  better  acquainted  with  the  routine  of  circum- 
stances out  of  which  the  case  has  arisen  than  the  judge,  par- 
ticularly upon  the  mercantile  questions,  which  create  the 
greatest  difficulty.^     It  is  not  then  in  knowledge  of  the  world, 

i  «  By  the  constitution  of  the  law  of  England,  the  existence  of  facts  is  usually  to 
be  ascertained  by  means  of  a  juiy  of  the  country,  who,  on  account  of  tb^u:  know 
ledge  and  experience  in  the  ordinary  concerns  and  transactions  of  life  acquired  by 
their  commerce  with  society,  are  considered  peculiarly  well  qualified  and  adapted 
to  the  investigation  of  matters  of  fact."— St.  on  Evid.  1st  ed.  p.  4*  In  his  second 
edition,  p.  9,  Mr.  Starkie  has  these  further  observations  on  the  subject :  *'  It  is 
obvious  that  the  experience  which  would  make  those,  whose  duty  it  is  to  decide  on 
matters  of  fact,  arising  out  of  the  concerns  and  dealings  of  society,  to  discharge 
that  duty,  must  be  that  which  results,  and  can  only  result  from  an  intimate  inter- 
course with  society,  and  an  actual  knowledge  of  the  habits  and  dealings  of  man- 
kind :  and  that  the  reasoning  faculties  best  adapted  to  supply  such  knowledge  and 
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but  in  knowledge  of  the  law^  that  the  distincti<m  exists  be« 
tween  the  two  parts  of  the  tribunal.  And  if  their  several 
functions  were  not  separated  from  one  another  upon  a  corra* 
sp<»Duling  principle^  their  di£Perent  qualifications  and  talents 
would  not  be  turned  to  the  greatest  account. 

It  might  be  supposed  that  a  principle  so  fully  established  by 
such  excellent  authority^  as  well  as  by  the  peculiar  characters 
of  the  different  portions  of  the  tribunal,  would  have  been  cor- 
rectly maintained  by  the  text  writers,  and  never  violated  in 
ibe  practice  of  the  ^Courts,  Yet,  for  many  years  before  the 
passing  of  Mr.  Fox's  bill,  it  was  avowedly  violated  in  cases 
of  libel,  and  it  is  to  this  day  neglected  in  many  of  those  cases 
which  are  said  to  be  of  a  mixed  nature,  such  as  the  questicms 
of  due  diligence,  reasonable  notice,  probable  cause,  and  the 
many  others  of  a  similar  character  which  frequently  arise. 
Different  motives  induce  our  juries  to  measure  the  merits  c^ 
the  law,  ^  and  to  add  to  their  own  simple  task  the  more  com- 
prehensive labours  of  a  legislator.  Party  feeling  steals  into 
the  jury  box,  threatens  to  corrupt  the  administration  of  jus.- 
tice,  and  to  render  life  and  property  insecure.  There  are  some 
counties  in  which  it  is  impossible  to  obtain  a  just  verdict  upon 
questions  of  ecclesiastical  property,  and  there  are  few  counties 
in  which  the  verdict  on  a  political  riot  will  not  reflect,  at  least 
in  some  degree,  the  political  opinions  of  the  jurymen*    The 

experience  to  the  best  advantage  in  the  investigation  of  a  doubtfal  state  of  facts,  are 
the  natural  powers  of  strong  and  vigorous  minds,  unincumbered  and  unfettered  by 
the  technical  and  artificial  rules  by  which  permanent  tribunals  would  be  apt  to  regu> 
late  their  decisions." 

I  This  practice  seems  almost  to  meet  with  approbation  from  persons  who  ought 
to  entertain  more  correct  opinions  upon  the  due  administration  of  justice.  "  What 
happened/'  said  Mr.  Poulett  Thompson,  in  his  speech  on  the  usury  laws,  ^*  in  the 
case  of  Kensington  V.  Stein  1  A  casein  which  property  to  the  amount  of  several 
hundred  thousand  pounds  was  concerned.  The  judge  directed  the  juiy  to  find  a 
verdict  of  guilty ;  the  jury  found  for  the  -defendant.  *  What ! '  exclaimed  Lord 
EUenbiorough,  *  not  guilty  1  why  this  is  rank  usury.'  A  friend  of  mine,  one  of 
the  jurors,  and  the  partner  of  an  honourable  friend  of  mine,  replied — *  I  do  not 
know  what  you  call  usury,  my  Lord,  but  every  merchant  in  London  is  daily  doing 
that  with  virhich  the  defendant  is  charged.*  And  can  this  state  of  things  be  per- 
mitted to  continuel  Are  you  to  permit  the  propeity,  the  wealth,  the  character,  ^e 
very  existence  of  your  merchants  to  be  made  dependent  on  the  adventitious  cireum- 
stance  of  twelve  men  being  found,  who  have  courage  enough  to  prefer  the  lesser  im- 
morality of  peijury  to  the  greater  crime  ,of  being  accessary  to  the  inflicton  of  gross 
injustice  by  the  execution  of  these  odious  laws  V' — Mirror,  20th  May,  1828. 
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distinction  between  law  and  fact  has  been  more  clearly  en- 
foirced  in  crumhal  than  in  civil  Courts.  This  difference  j;  may 
possibly  arise  from  the  manifest  distinction  between  the^seYjer- 
ral  ingredients  of  which  a  crime  is  composed,  and  the  ruJ^  qf 
law  which  applies  to  them,  between  the  inference  of  maJioe^ 
in  a  case  of  homicide,  and  the  application  of  law  to  homicide 
found  to  be  malicious  ;  while  in  such  questions  as  "  due  dili- 
gence," or  "  reasonable  customs,"  the  rules  of  law  have  been 
borrowed  from  the  rules  of  practice  and, experience,  and  cam^ot 
be  separated  from  them,  except  by  a  very  careful  discrimiiaa- 
tion.  Civil  questions  are  more  difficult  and  move  tedioua^aud 
too  much  involved  in  minute  details  and  intricacies  to  be  satis- 
factorily decided  by  a  jury  alone.  It  often  happens  that. the 
litigants  on  both  sides  would  be  better  satisfied  with  the  ex- 
clusive decision  of  the  judge,  and; that  he  feels  himself  bounds 
in  spite  of  his  desire  to  leave  all  matters  as  fully  as  possible  to 
the  jury,  to  give  them  very  full  and  explicit  dir^tions.  A^m, 
in  criminal  proceedings  there  always  prevails  a  sympathy  with 
the  prisoner,  and  a  jealousy  of  all  authority  which  is  not 
strictly  popular;  the  crowd  that  surround  the  seat  of  justice 
believe  that  they  may  themselves  be  subject  to  similar 
charges^  and  they  find  a  personal  security  in  the  jurisdiction,  of 
men  of  their  own  class  and  character.  Besides  which>  the 
subject  of  criminal  inquiry  and  its  consequences  are,  so:  pain- 
ful, that  the  judges  can  entertain  no  wish  to  assume  unneces- 
sary responsibility.  They  are  anxious  to  enforce  the  aejpapw- 
ledged  principle  of  our  law,  that  the  judge  shall  cQademn/TK) 
man,  that  he  shall  merely  pronounce  the  law,  and,  by  hisf  ex- 
planation, enable  the  peers  of  the  prisoners  to  aseertaintjbjt^ir 
guilt  or  innocence ;  by  "which  means  he  may  escape  the  odiMm 
which  must  be  directed  against  any  individual  deciding  upon 
his  own  exclusive  responsibility,  and  by  the  exercise  of  bis 
own  discreticHi  depriving  his  fellow  subjects  of  life  and  Iftferty. 
If,  however,  the  decisions  upon  the  j^ovinces  of- judge 
and  jury  have  been  inconsistent  with  principle,  the  definitions 
of  text-writers  have  been  equally  unsatisfactory.  Wjb  have 
quoted  the  first  part  of  Mr.  Bentham's  definition.  The  se- 
cond is  manifestly  incorrect.  "  After  stating  that  the  question 
of  law  is  decided  by  the  text  of  the  law,  or,  when  there  is  no 
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written  law^  by  pre'vious  d^idions^  he  adde^  ^  the  ifaestioa 
of  fact  is  decided  by  the  evidence," --^hiB  obyions  meaning 
is,  that  for  the  decision  of  this  second  sort  of  q^uestionr  the 
'evidience  occupies  the  same  place  as  the  text  of  law  for  the  de*- 
cision  of  the  first.  The  text  c^  the  law  is  the  major  premiss; 
so  the  evidence,  aocoixling  to  Mr.  Bentham^  must  occupy 
a  corresponding  place  in  the  argument.  Suppose,  for  in- 
stance, that  the  question  raised  by  demurrer  is,  whether  A.  B. 
being  an  alien  enemy  can  hold  land ;  the  major  premiss 
leontaimng  the  rule  of  law  by  which  A.  B.'s  incapacity  is 
determined,  is,  that  '^  an  alien  enemy  cannot  hold  land.'' 
Biit  the  evidence  does  not  occupy  a  corresponding  place  in 
a  question  of  fact.  Knowledge  and  experience  teach  a  jury 
a  certain  connexion  between  certain  circumstances,  which  is 
embodied  in  the  proposition  standing  as  a  major  premiss  : 
for  instance,  that  if  A.  B.  runs  out  of  a  house  with  a  bloody 
sword  in  his  hand,  and  C.  D.  is  found  in  the  house  recently 
stabbed  by  a  sword  of  the  same  description,  and  there  is  no 
one  else  to  be  found  in  or  neiar  the  house,  A.  B.  was  the 
person' who  stabbed  C.  D.  Thus  Mr.  Bentham's  definition 
willlead  his  readers  into  error,  if  it  induces  them  to  suppose 
that  the  evidence  is  employed  in  deciding  a  question  of  f5act, 
as  the  rule  of  law  is  employed  in  any  particular  case  to 
whickitmaybe  applied.  In  each  case  the  evidence  sup- 
plies the  minor  premiss ;  in  the  one,  the  major  premiss  is 
w  rale  of'  law,  in  the  other,  a  connexion  of  circumstances  de- 
wvei  from  the  ordinary  knowledge  and  experience  of  life, 
>  The  definition  given^  by  Mr.  Starkie  seems  to  us  still  more 
objeelionable.  His  object  in  giving  the  definition,  is  to  ex- 
|)iain' the  respective  provinces  of  the  court  and  jury.  How 
ean  a'  definition  be  clear  if  it  contains  the  words  to  be  de- 
fined ?  It  savours  of  the  ignotum  per  ignotius.  The  force 
of  Mr.  Starkie's  definition  seems  to  depend  upon  the  word 
^/^^•i— whatever  the  court  and  jury  can  do  under  certain  re- 

^  "A  question  or  inference  of  fact  is  one  which  the  jary  can  find  upon  the  evi- 
dence bf  virtue  of  their  own  knowledge  and  experience,  without  any  legal  aid 
derived  from  the  court.  And  an  inferance  or  conclusion  of  law  is  one  which  the 
court  can  draw  from  the  mere  circumstances  of  the  case  as  ascertained  by  a  jury, 
independently  of  any  general  inference  or  conclusion  drawn  by  the  jury." — Stark. 
Evid.  i.  450. 
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BtrictiottA.  Undoubtedly  they  both  of  them  can^  decide  upon 
ftii  cases ;  that  the  power  exists^  nobody  will  deny,  and  if 
the  word  can  is  to  be  so  explained,  the  definition  conveys  no 
sort  of  information.  Perhaps  Mr.  Starkie  meant  ^^  whatever 
they  can  decide  rightly  J'  If  so,  the  explanation  is  no  better 
than  an  argument  in  a  circle,  from  which,  of  course,  nothing 
is  to  be  learnt.  Suppose  a  man  were  to  ask,  what  may  a 
constable  do  in  quelling  a  riot,  and  it  was  to  be  answered, 
'^  whatever  he  can  do  consistently  with  the  liberty  of  tiie 
subject ;''  would  the  inquirer  be  a  whit  wiser  upon  the  duties 
of  a  constable  ?  It  seems  to  us  that  he  would  remain  ms 
ignorant  of  the  object  of  his  question  as  the  constituent  who 
received  the  promise  of  his  representative  to  do  for  the  slaves 
all  that  he  could  do  consistently  with  the  interests  and  rights 
of  property.  The  duties  of  court  and  jury  ought  to  be  ascer^ 
tained  by  some  definite  rule,  into  which  the  words  '^  court '' 
and  **  jury  "  do  not  «[iter. 

Again,  ^'  an  inference  or  conclusion  of  law  drawn  by  the 
court  from  the  mere  circumstances"  of  the  case,  is  not  a  coi> 
rect  description  of  questions  of  law  as  they  are  really  pre- 
sented to  the  court.  The  question  really  argued  before  the 
court  is  the  correctness  of  the  major  premiss  of  the  syllogism ; 
the  circumstances  contained  in  the  minor  premiss  are  ac* 
knowledged  to  be  correct,  and  also  the  conclusion  to  be 
drawn :  and  the  only  remaining  question  on  which  the  court 
really  decides,  is,  whether  the  rule  contained  in  the  major 
premiss  is  or  is  not  the  correct  rule  of  law :  to  recur  to  the 
instance  just  quoted,  whether  it  be  true  or  false  in  law  that 
'^  an  alien  enemy  cannot  hold  land."  There  is  no  inference 
drawn  in  thiiB  process :  the  only  question  is  whether  the 
rule  exists ;  and  the  judge  lays  it  down  ex  cathedr^,  just  as 

^  "  I  conceive  tliat  in  this,  as  well  as  in  all  other  cases,  courts  of  law  can  find 
out  what  is  reasonable,  and  that  in  some  cases  they  are  absolutely  repaired  to  do 
so.  In  many  cases  of  a  general  nature  or  prevailing  usage,  the  judges  may  be 
able  to  decide  the  point  themselves ;  in  others,  which  may  depend  upon  particular 
fads  and  circumstances,  the  assistance  of  a  jury  may  be  requisite."  Smith  v.  Doe 
d.  Jersey,  2  B.  &  B.  593.  These  words  are  attributed  to  Lord  Tenterden,  and 
quoted  by  Mr.  Starkie ;  but  we  think  the  report  must  be  incormct,  for  two  reasons : 
first,  because,  as  we  have  observed  in  the  text^  the  judge  U  abU  to  decide  the 
whole ;  secondly,  because  it  seems  to  be  assumed  in  this  passage,  that  the  jury 
is  but  a  secoadaiy  part  of  the  tribunal,  merely  auxiliary  to  the  judge.  ^ 
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he  would  read  a  clause  from  a  statute*  The  only  infefence 
that  is  made  by  the  }udge  is  where  he  applies  the  rule  of 
law  to  the  eircumstanees  of  the  case  before  them  \  but  that 
never  is  the  difficulty  which  he  is  required  to  solye.  We 
^ball  presently  show  that  there  are  inferences  of  a  third  class^ 
whioh  are  not  included  in  Mr.  Starkie's  definition^  and  we 
may  add  respecting  the  whole  of  it>  that  it  is  couched  in 
such  loose  and  general  terms  as  to  convey  no  precise  or 
definite  meanings  and  that  if  it  were  employed  for  the  cor*< 
rection  of  a  refractory  juryman^  it  would  certainly  be  in** 
effective^ 

The  definitions  which  we  venture  to  suggest  seem  to  be 
clear,  and  at  the  same  time  to  comprehend  all  the  different 
subject-matter  which  can  be  introduced  into  a  court  of  justice* 
We  divide  all  matter  of  inquiry  into  matter  decided  by  a 
rule  of  law/ and  matter  not  decided  by  a  rule  of  law;  and 
this  latter  head  we  subdivide  into  matter  of  fact^  and  matter 
not  of  fact.  Whatever  is  decided  by  a  rule  of  law  is  matter 
for  the  court ;  whatever  is  not  decided  by  a  rule  of  law  ia 
matter  for  the  jury*  We  shall  now  proceed  to  show  by 
r^rence  to  individual  casea  that  our  definition  is  correct,  and 
that  it  will  apply  to  all  the  different  subjects  which  are  intrcH 
duced  into  courts  of  justice. 

We  may  observe  in  the  outset^  that  the  constructicm  of 
wills  and  deeds  can  form  no  exception  to  the  principle  which 
we  are  supporting^  The  construction  of  a  libel  is^  generally 
i^aking^  matter  for  the  jury ;  but  in  the  case  of  any  par^ 
ticulaf  libel>  of  which  the  words  had  a  legal  meaning,  the 
int^pretation  would  be  made  by  the  court.  Suppose,  for 
instance,  the  libel  to  be  that  A.  was  a  bankrupt^  or  an  ia* 
solvent  debtor,  or  a  man  guilty  of  barratry,  the  jury  would 
not  be  permitted  to  attach  any  popular  meaning  to  these 
terms>  but  would  be  obliged  to  accept  the  interpretation  of 
them  from  the  court.  Applying  this  principle  to  wills  and 
deeds,  we  find  such  documents  full  of  legal  phrases,  of  which 
the  effect  extends  itself  over  words  of  a  popular  meaning, 
so  that  if  we  were  to  require  a  construction  of  them  from 
the  juryj  we  should  be  imposing  a  task  which  cannot  be  per- 
formed without  a  knowledge  of  law.  All  devises  of  real 
property  must  be  construed  with  reference  to  those  classes 
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of  eslates  wMch  derive  their  existence  from  the  ktw*  The 
Btmpledt  -e^prelsaiioiis,  '^  issue,"  "  child/'  "  chikii«n,"  "  all 
my  pr€»perty/'  *^  all  my  worldly  possessions/'  must  receive 
siich  a  oonstruction  as  may  adapt  the  distribution  of  the  tes- 
tator's iteelty  in  such  a  manner  md  to  such  persons  as  the  law 
will  permit ;  covenants  afiecting  real  property  cannot  be  S€;«- 
parated  from  the  laws  upon  the  same  subject ;  contracts  mmet 
be  construed  with  a  reference  to  the  custom  of  merchants, 
to  the  legal  character  of  the  parties  contracting,  and  of  the 
subject-matter  of  their  contract.  Thus  if  we  examine^e  dil^ 
ferent  documents  which  are  submitted  to  the  court,  and  pracv 
tioally  taken  out  of  the  hands  of  the  jury,  we  shall  find  them 
to  be  in  themselves  so  difficult  as  to  defy  the  ingenuity  of 
common  jurymen,  and  moreover  to  be  fit  subjects  for  the 
cognizance  of  judges,  upon  the  very  principle  upon  which 
other  matters  arc  referred  to  them,  namely,  their  knowle^e  of 
the  law.  Our  principle  will  be  found  equally  applicable  . to  the 
construction  of  acts  of  parliament,  of  which  the  words  ought 
to  be  interpreted  by  the  judge,  if  they  derive  their,  meajsiag 
from  the  law ;  if  from  any  other  source,  by  the  jury*  Let  ua^ 
suppose  the  woid  to  be  "  heirs,"  it  could  be  interpreted  ooly 
by  one  having  legal  knowledge ;  but  if  the  word  recmn^s  its 
force  exclusively  from  common  use,  if  it  is  such  a  w.09kl  » 
"  mines,"  the  interpretation  of  it  is  no  subject  of  law,  but  pne 
of  mere  fac*,  which  ought  upon  principle  to  be  decided;  by  ,ihe 
jury.  The^  case  presented  to  the  Court  of  King's  Befi^l^f#|i 
Rex  v.  Sedgley,  contained  a  detailed  descr^tic^  of  <ieis|9iin 
strata  of  limestone,  their  peculiar  position,  and  the  i|ieft|:^/Of 
wOfkiBg  them.  Lord  Tenterden,  in  deciding  tha^  t})py  Wj$^ 
mines,  observed,  ^^  To  deny  the  character  of  a  wte  ^^  tj^ 
works  in  question  would,  as  it  appears  to  us,  be  to  depart  ^om 
the  ordinary  and  proper  meaning  of  that  word  in  the  English 
language.''  It  is  then  the  English  language,  not  the  English 
law^  which  in  this  instance  regulates  the  decision^  and  ja^tifiieis 
the  quarter  sessions  in  finding  it  definitively;  although  tlkey 

> 

' '  '  '  «       '    .  .       ■ 

'  Bum's  Jiat.  1^  Chitty,  v.  480.' 

^  The  Court  of  Quarter  Sessions  are  judges  of  Jaw  and  fact.  The  appeal  to  the 
King's  Bench  is  conBned  to  questions  of  law.  Thus,  tW  distinction  between  the 
respective  provinces  of  the  two  Courts  is  so  far  analogous  to  the  distinction  which 
we  are  discussing,  as  to  enable  us  to  drawoui  illustrations  from  cases  of  appeal* 
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•ttfty  hsve  exeroised  a  safe  discretion  in  reserving  it  for  the 
oonsideiation  of  the  Court  of  King's  Bench ;  for  the  con- 
strueiion  of  the  commonest  words  contained  in  an  act  of 
fttrlioinent  often  requires  the  knowledge  of  law  as  well  as  of 
etfmologyyfoid  must  be  considered  with  reference  to  the  inter- 
pfetation  of  the  same  word  contained  in  another  part  of  the 
same  act,  or  of  other  acts  in  pari  materia.  In  all  such  in- 
stances, the  question  changes  its  character;  the  judge  should 
inform  the  jury  that  the  word,  though  of  common  acceptation, 
feoeives  a  new  force  from  other  branches  of  the  law,  and  should 
hf  down  legal  rules  of  consti-uction.  In  the  same  manner 
tfa^re  are  often  different  modes  of  ascertaining  the  same  thing ; 
jand  the  matter  is  for  the  court  or  for  the  jury,  according  to  the 
mode  in  which  it  is  to  be  decided. 

*    A  viH  may  be  proved' to  be  a  vill,  either  by  reputation,  or 
^by.tlie  existence  of  some  circumstances  by  which  a  vill  is 
indicated.     In  the  King  v.  Ronton  Abbey,  ^  "  the  C!ourt  of 
King's  Bench  were  of  opinion,  that  as  the  sessions  had  ad- 
J4ui]ged  as  a  fieict  that  Rot^ton  Abbey  was  a  vill  by  reputation^ 
tiiey  were  precluded  from  going  into  that  question.''  Suppose, 
however,  the  argument  to  have  been  couched  in  this  form : 
^  Ronton  Abbey  is  a  distinct  district,  in  which  more  than  ten 
4kxtlAisB  dwell,  and  there  is  a  church  belonging  to  it,  and  a 
ednitable;  therefore  it  is  a  vill."    The  existence  of  those 
seveHEtl  qualities  or  appendages  would  have  been  matter  of  fact, 
the  inference  from  them  a  matter  of  law,  founded  upon  a  legal 
mie/  that  a  distinct  district  in  which  more  than  ten  families 
^ dwell,  and  in  which  there  is  a  church  and  a  constable,  is  a 
viU.    Thife  the  mode  of  arriving  at  a  conclusicm  often  deter- 
mines w^ielher  it  is  matter  of  fact  or  matter  of  law. 
-  It  seems  to  us  almost  superfluous  to  quote  instances  of 
matl^^  of  law,  according  to  the  definition  which  we  have 
suggested.     Whether  a  certain  witness  or  document  may  be 
'pmduced — whether  a  certain  title  is  good — whether  the  law 
•alteches  a  peculiar  character  to  certain  acts — whether  a  cer- 
tain statute  or  rule  of  common  law  is  still  in  force ;  these 
questions  are  evidently  to  be  decided  by  rules  of  law,  and  are 
therefore  matter  for  the  Court. 

«  « 

.!:>,..      .    .  *  2T.  R.207. 
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.  Th^  ordinary  questions  of  fact  are  equally  clear ;  for  iar 
gtance^  did  siuch  and  such  circumstances  take  place  ?  do  they 
prove  certain  other  circumstances  to  have  taken  place?  A 
joaan  is  seen  running  from  a  house  with  a  sword  in  his  hand 
covered  with  blood :  a  person  recently  killed  by  such  a  swoid 
is  found  in  the  house :  no  other  person  is  found.  Whetiier  a 
violent  death  took  place^  and  who  did  the  a^t,  are  clearly 
matters  on  which  no  information  can  be  obtained  from  any 
rule  of  law;  and  the  jury  must  exclusively  decide.  A  pro- 
missory note  is  produced ;  it  is  inscribed  with  a  signature ; 
whether  the  signature  was  affixed  by  A.  or  B.  evidently  cannot 
be  established  by  any  rule  of  law ;  it  is  a  meve  matter  of  fad;, 
and  therefore  to  be  left  exclusively  to  the  jury. 

We  pass,  then,  to  those  questions  on  which  the  real  diffi-^ 

culty  has  arisen ;  such  questions  as  those  of  ^'  due  diligence,'^ 

^^  reasonable  time,"  ^'  negligence,"  "  reasonable  custom,"  and 

the  like,  which  we  class  as  questions  not  of  fact.     Writers 

have  not  failed  to  observe  that  questions  of  this  class  could 

not  be  determined  by  mere  reference  to  the  facts,  that  some 

other  consideration  must  be  introduced  for  their  complete  so^ 

lution,  and  for  want  of  some  more  appropriate  name,  they  have 

termed  these  "  mixed  cases,"  mixed  of  law  and  fact.  ^^  A  fiiet," 

says  Johnson,   ^^  is  a  thing  done ;  an  effect  produced  |  flome** 

thing  not  barely  supposed  or  suspected,  but  really  done ; 

reality;    not  supposition;    not  speculation;  action;   deed." 

Thus,  that  a  thing  is  reasonable,  cannot  be  a  matter  of  fact ;  it 

is  matter  distinct  from  all  these  definitions,  and  rather  the 

contrary  of  some  of  them,  as  it  is  a  matter  of  speculation  and 

supposition.     Still  less  is  it  matter  of  law ;  customs  may  be 

very  reasonable  and  yet  illegal,  and  some  customs  may  be 

found  which  the  law  has  sanctioned,  although  apparently  at 

variance  with  reason.    These  questions  are  so  far  from  being 

mixed  of  law  and  fact,  that  they  are  distinct  from  both,  and 

the  term  has  been  adopted,  like  many  other  terms  commonly 

used  in  a  court  of  justice,  because  writers  have  not  taken  the 

pains  to  investigate  the  subject,  and  yet  have  been  unwilling 

to  leave  it  wholly  unsettled.  The  object  in  all  these  cases  is  to 

determine,  not  a  fact,  but  a  certain  quality  or  certain  qualities 

of  a  fact ;  to  determine  that  which  is  mere  matter  of  opinion, 

for  which  the  evidence  only  supplies  the  subject  of  considera- 
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tioB)  but  the  rule  on  which  the  decision  is  to  be  founded  must  be 
derived  from  other  sources.  As  a  judge  applies  a  rule  of  law 
to  oircumstances  which  the  jury  have  ascertained,  so  the  jury 
apply  a  rule  of  another  description  to  the  circumstances  which 
they  collect  from  the  evidence.  That  rule  is  derived  from  their 
knowledge  and  experience  of  human  affairs  and  human  cha- 
racters, and  is  adjusted  on  the  occasion  as  the  circumstances 
transpire,  with  a  fitness  and  propriety  which  legal  rules  could 
not  be  sufficiently  elastic  to  assume.  These  questions  are 
questions  of  degree,  and  therefore  defy  exact  a  priori  defini- 
tion«  The  same  difficulty  occurs  in  many  of  the  most  impor* 
tant  questi<Mis  of  jurisprudence  and  international  law.  When, 
for  instance,  is  a  nation  to  be  regarded  as  sovereign  and.inde« 
pendent?  When  has  the  sovereign  body  revised  for  a  suffi- 
ciently long  period  obedience  to  all  foreign  powers?  When 
has  it  received  obedience  enough  from  its  own  subjects  ?  When 
comes  "  the  time"  for  the  acknowledgment  of  their  indepen- 
dence? as  Mr.  Canning  said  in  his  speech  upon  the  South 
Am«4oan  states.  Matters  of  this  nature  must  be  submitted 
to  the  discrimination  of  some  persons  existing  at  the  time,  and 
sitting  in  judgment  as  they  arise.  Our  present  purpose  is  to 
discover  whether,  according  to  our  system  of  trial,  those  per- 
sons-should be  judges  or  jurymen ;  and  we  contend,  that  if  it 
shall  appear  on  examination  that  rules  of  law  do  not  affect 
them,  they  must  fall  exclusively  within  the  cognizance  of  the 
jury#  We  shall  find 'many  instances  in  which  rules  of  law 
have  been  introduced,  and  thus  have  narrowed  the  scope  of 
the  jury's  inquiry.  Yet  these  instances  supply  no  objection 
to  the  rule  which  we  have  been  drawing,  for  according  to  that 
very  rule^  these  instances  ought  to  be  submitted  to  the  direc- 
tion of  the  judge.  * 

Of  all  those  questions  of  degree  which  come  before  the 

t  StlolE.  OB  £v.  p.420.  iBTIfidal  v.  Browi!,  Lord  Mansfield  says,  '*  What  is 
TMfioiuible  notice  is  partly  a  question  ol  fact  and  partly  a  question  of  law.  It  may 
depend  in  some  loeasure  upon  facts,  such  as  the  distance  at  which  the  parties  live 
from  each  other,  the  course  of  post,  &c.,  but  wlienever  a  nUe  can  be  laid  down  with 
retffect  to  this  reasanableness,  that  should  he  decided  hy  the  court,  and  adhered  to  by 
every  one  for  the  sake  of  oertaifity."  If  the  observations  contained  in  the  test  are 
correct,  this  question  is  not  partly  of  fact,  partly  of  law.  Whether  the  rules  ought 
to  be  laid  down  as  often  as  possible,  it  is  not  necessary  to  consider  in  this  place  :  but 
we  fuUy  agree  that  when  once  established,  they  ought  to  be  scrupulously  adhered  to. 

f2 
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c^rts^  the  mo9i  compU^&tedy  perhaps^. are  those  of >^  probabie 
(Cause  :"--^hdtW  there  was  a  sufficient  degree  of  probability 
that  a  tvadestnan' committed  an  act  of  bankruptcy^  to  justify 
hiB  eireditoc^iiij  suing  out  a  commission  of  bankruptcy ;.  whether 
ajsuffiedeot  degree  of  probability  that  A.  B.  committed  a  ^asoiby 
toi  jmstify  a  prosecutor  in  the  institution  of  criminal  proeeedi- 
iogSi  :^'  The  probable  cause  of  prosecution/'  says  Mr.  Starfcie/ 
<^ must. necessarily  consist  in  the  circumstances  of  the  case 
iWildun  the  defendant's  knowledge,  which  tended  to  throw  sus- 
picion CMd  the  plaintiff.  The  existence  of  such  circumstances, 
aod  Iheir  force  and  tendency,  are  questions  rather  of  fact  tiiaii 
df'law  \  for  the  effect  must  be  measured  by  sound  sense^  and 
discr^tieti  rather  than  by  any  rule  of  law,  which  cannot  mea^ 
^urelmieve  pfobability.  If  such  circumstances  did  exist,  itis 
to  be  presttlned  that  the  defendant  acted  upon  them :  but  this 
ii»  not  to  be  conclusively  presumed;  for  it  seems  to  be  clear, 
ithal}i^,  notw^hstanding  the  existence  of  unfavourable  circum>- 
-sl^xieeat,,  iihe  defendant  knew  that  the  plaintiff  was  innooei^, 
'he  ^vvKMild  he  liable  in  damages ;  for  as  to  him  who  was  better 
idfonaed>  the  circumstances  could  afford  no  probable  cause  or 
^iNHindofiaccUsation."  The  principle  supported  in  this  passage 
difiers  essentially  from  the  principles  which  are  laid  down  in 
Johnstonie  v.  Sutton,  an  action  for  a  malicious  prosecution.  It 
wIisj  there  .aaid,  ^'The  question  of  probable  cause  is  a  mtxed 
l^n^positi&nof  law  and  fact.  Whether  the  circumstances  alleged 
ta-JheW'  it  probable  or  not  probable  are  true,  is  a  matter  of 
-&Qt;;  but  whether,  supposing  them  true,  they  amount  to  k 
pn^bable  cause,  is,  a  question  of  law."  Here  is  no  mention 
:sMd6>of  the  defendant,  whether  he  had  reason  to  find  pnobaUe 
eaiifMB  <in^  the  circumstances  with  which  he  wa&  acquaintefd. 
The  idoetrine  here  is,  whether  the  circumstances  amount  i» 
^(la#  probable  cause,  We  are,  however,  prepared  taai^gwe 
that  Mr.  Starkie's  view  of  the  question  is  the  more  correct, 
and  we  can  show,  even  from  the  expressions  used  by  the 
Jitdges,  ih'other  parts  of  Johnstone  v.  Sutton,  that  the  ques- 
tion turns  exclusively  upon  the  supposed  judgment  of  the 
d^S^iid^nt*  "  A  man,"  it  i^, there  said,  "  from  a  wdioious 
molm/  aday  take  up  a  prosecutimi  for  real  guilt,  or  he  may 

»      '  ».      '  i\  •'      .r  .i  ,    •'  1  .  1,  . 
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frw9i  eircufnstanceSf'^hich  M  rectify  ielieixsSf'prodeed^updn^wp^ 
parent  guilt;  and  in  neitber  caBe-is  he  lilibkt'teilhis  kimlof 
aictkHi."*  What  difference  can  hi»  Mief  makeyif  tlHn«  is  wily 
OM  question,  whether  legally  speakiitg  there  exiBtgi'^^robGdite 
oanese  1  Chief  Baron  Eyre,  who  gave  the  judgment  hi  th]«  iMtte 
111  the  Cotirt  below,  ^  refers  directly  to  the  knowledgef-of  the 
de£end£uit :  he  says,  <^  that  before  he  commenced  the  proseolH 
tion,  he  was  not  bound  to  know  that  the  circumstaneei^  ofthe 
stoteand  situation  of  the  ship  would  amount  to  a  jutitifioi^aaii 
in  the  judgment  of  a  court  martial."  **  In  our  law>"'  he 
eoQtinues,  '*  justification  is  a  conclusion  of  law  which  neoes*- 
saraly  results  from  a  given  state  of  fects ;  and  yet  I  doubt 
whether,  if  a  man  were  to  indict  one  for  mutder^  who  had-  coak- 
miflted  homicide,  under  circumstances  within  the  knowledge  <^ 
the  prosecutes:  which  made  it  justifiable,  it  could  be  said  tilere 
was  no  probable  cause  for  preferring  that  indictment/'-  It 
may  be  good  policy  to  deter  persons  from  instituting  veilatioos 
prosecutions ;  yet  it  would  be  dangerous  to  carry  the  pvincifjle 
so  far  as  to  make  a  prosecutor  liable  to  an  action  if  6e>had  n6 
suck  probable  cause  as  the  law  would  recognise,  in  Other  wmrdft, 
if  hedid  not  succeed  in  his  prosecution.  Such  ^a  law  wimid 
resemble  the  old  law  of  Athens,  that  the  proposer  of  -a  iiew 
decree  should  speak  with  a  halter  about  his  ned^;  aDd  'w(i 
should  often  lose  the  benefit  of  prosecutions  veryaditantv- 
geous  to  the  public,  as  the  Athenians  were  frequently  depri<re^ 
of  very  important  proposals  for  improvements  in  Iheiv'-Iavi. 
If  then  the  question  be  whether  the  defendant^  hadieasoiv- 
able- ground  for  instituting  legal  proceedings,  we  must  floaiii^ 
tain  tha^  a  jury  is  quite  as  well  calculated  as  a  judge  toddeid^ 
upMi^th^  question  <>f  malicious  prosecution.  The  judge  isfis^ 
^kplain^die  nature^  of  the  offence  with  which  the  plftlsfliffwys 
«iiarged ;<  tihe  evidence  which  the  defendant  t^us  able Ifobrin^ 

.  J.T^ft.  M5.  MT.  R.:607»     .      >     r.>~   inii 

'  Thus  does  tbfi  question  of  probable  cause  differ  ia  its  nature  from  ^e^\^^^i^ 
question  whether  there  is  a  case  for  the  jury.  That  is  a  question  of  law,  whether 
^  admitting  the  piaiDtiff's  evidence  to  be  true,  it  is  inefficient  in  point  of  Taw,  ^n(il 
t#beiM^  it  is  morfr  or  less  coiivSncing,  but'w^th^r  it  is  ttt  tAl  ttppUcabkhf^Hii^ 
#1  ginf  u«v  >rhi9  qvQsUot .  is  one  of  praMjUt^H^f ,  probobility .  nol  i^i ths  ^y^ nfiiiif 
taw»  but  according  to  the  judgment  of  an  ordinary  individual ;  whether  an  indivi- 
dual judging  from  the  knowledge  which  he  is  proved  to  have  possessed  could  rea- 
sonably suppose  that  he  could  maintain  the  Ic^al  proceeding  which  he  has  instituted. 
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must  be  detailed  to  the  jury.  Then  they  can  say  whether  such 
evidence  \¥Ould  raise  in  the  defendant's  mind  a  reasonable 
suspicion  of  the  plaintiff's  guilt,  and  can  decide  with  far  more 
justice  towards  people  in  general  than  a  judge,  whose  mind 
has  1j|en  trained  to  the  examination  of  evidence  so  much  more 
acutely  than  ordinary  minds,  and  who  would  hardly  be  capable 
of  throwing  aside  his  own  experience,  and  coming  to  such  a 
decision  as  is  consistent  with  the  abilities  of  ordinary  persmis. 
Let  us  take  for  instance  one  of  the  charges  in  Johnstone  v. 
Sutton ;  *^  that  the  defendant  charged  the  plaintiff  with  dis- 
obedience to  the  commander's  verbal  orders."  No  rule  of  law, 
or  knowledge  of  the  law,  could  have  assisted  the  judge  in  de- 
ciding from  the  circumstances  alleged  whether  there  was  or 
was  not  any  reasonable  ground  on  which  the  defendant  should 
bring  this  charge.  Common  sense  and  experience  must  settle 
a  point  of  this  nature,  and  therefore  (to  recur  to  our  logical 
rule)  the  major  premiss  of  the  syllogism  cannot  be  a  rule  of 
law,  and  the  question  mnst  be  one  for  the  jury.  In  confor- 
mity with  this  principle,  the  case  of  Brooks  v.  Warwick^  was 
left  by  Lord  Ellenborough  to  the  jury;  "  Whether  under  all 
the  circumstances  of  the  case  there  existed  any  probable  ground 
to  warrant  the  defendant  in  making  the  charge  of  felony." 

As  to  reasonable  time,  within  which  executors  shall  carry 
out  of  a  certain  place  the  goods  of  the  testator,  it  has  been 
said:  ''This  reasonable  time  shall  be  adjudged  by  the  dis- 
cretion of  the  justices  before  whom  the  cause  dependeth ;  and 
so  it  is  with  reasonable  fines,  customs  and  services  upon  the 
true  state  of  the  case  depending  befoi^  them ;  for  re<isonable- 
ness  in  these  ceases  helongeth  to  the  knowledge  of  the  law;  and 
therefore  is  to  be  decided  by  the  justices.  Qu^m  longum 
esse  debet  non  definitur  in  jure,  sed  pendet  ex  discretione 
justitiariorum.  And  this  being  said  of  time,  the  like  may  be 
said  of  things  uncertain,  which  ought  to  be  reasonable,  for 
nothing  that  is  contrary  to  reason  is  consonant  to  law."  *  To 
doubt  the  assertion  of  so  great  an  authority  seems  to  border 
upon  presumption,  but  the  rule  appears  to  us  as  much  too 
sweeping  as  the  last  proposition  is  too  bold,  viz.  ''  that 
nothing  which  is  contrary  to  reason  is  consonant  to  law ;"  and 
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it  seems  to  us  more  advisable  to  take  the  principle  contained 
in  the  proposition  which  we  have  marked  in  italics^  and  by 
applying  that  principle  to  individual  cases,  to  ascertain  the 
correctness  of  the  rule  which  Sir  Edward  Coke  has  laid  down. 
In  the  very  case  which  Mr.  Starkie  quotes,  the  court  declare 
that  in  many  instances  reasonableness  must  be  a  question  for 
the  jury/  and  that  it  would  be  absurd  to  say  that  in  a  case 
hke  that  before  them  the  court  must  judge  of  the  reasonable- 
ness. Suppose  it  were  written  in  a  policy  of  insurance  that 
a  voyage  should  be  completed  within  a  reasonable  time :  the 
reasonableness  would  be  determined  by  a  consideration  of  the 
distance  of  the  voyage,  of  the  weather,  the  winds,  and  gene- 
rally of  the  condition,  physical  and  political,  of  the  seas  to  be 
crossed.  How  can  these  topics  come  within  a  knowledge  of 
the  law  ?  Suppose  that  an  agreement  were  made  for  the  deli-' 
very  of  goods  within  a  reasonable  time.  The  distance  must 
be  considered,  the  facilities  of  travellings  the  bulk  and  weight 
of  the  goods: — but  none  of  these  topics  fall  within  the  know** 
ledgeof  the  law. 

Let  us  take  the  instance  of "  seasonable  time"  in  Bell  v* 
Warden,*  in  which  much  discussion  arose  whether  the  matter 
was  for  the  judge  or  for  the  jury,  and  it  was  held  that 
**  seasonable  time"  was  partly  a  question  of  fact  and  partly 
a  question  of  law :  we  shall  find  that  the  true  nature  of  the 
question  might  have  easily  been  ascertained  upon  the  principle 
which  we  have  been  endeavouring  to  support.  The  custom 
upon  which  the  justification  in  that  case  was  framed  was  "  for 
the  inhabitants  of  a  town  to  walk  and  ride  over  a  close  of  ara- 
ble land,  at  all  seasonable  times."  To  use  Sir  Edward  Coke's 
words,  does  seasonableness  in  this  case  "  belong  to  the  know- 
ledge of  the  law  ?"  Is  it  by  the  law  that  we  ascertain  how 
arable  land  is  cultivated,  at  what  period  of  the  year  its  in- 
crease begins  to  rise,  and  passengers  will  be  likely  to  do 
mischief?  If  not,  Sir  Edward  Coke's  rule  fails  upon  his  own 
principle:  reasonableness  does  not  belong  to  the  knowledge  of 
the  law  J  the  major  premiss  of  the  syllogism  derives  its  cop- 
rectness  from  some  other  source  than  law,  and  the  seasona- 
bleness of  the  time  should  be  submitted  to  the  jury  for  their 
separate  determination. 

1  Willes,  302;  see  Stark.  on£vid.  451. 


1l2  The  Pro^inoe  of  Judge  di$tmgtdshed 

Libel  or  no  libel,  is  another  question  of  this  class^  upon 
which  the  juiy  me  required  to  exercise  k  very  wide  discretion.. 
If  the  jury  find  that  the  writing  contains  an  imputation  itijUf' 
rious  to  a  man  in  the  way  of  his  trade,  or  chains  the  commifin 
sion  of  an  act  which  is  by  law  a  crime,  they  need  make  /no 
farther  inquiry,  as  the  court  will  declare  the  rule  of  lawrtoibei 
that  such  a  writing  is  a  libel.  But  these  are  among  the  yi^vy 
few  limitations  which  the  law  has  imposed  upon  the  diseretdlNi. 
of  the  jury,  and  with  these  exceptions  the  inquiry  is  ofithe 
most  general  character,  whether  the  writing  cantains-  ^^  a 
contumely  or  reproach,  published  to  the  defamation  of  the 
government,  of  a  magistrate,  or  of  a  private  person." -"^  iThe 
legal  and  ordinary  meanings  are  one  and  the  same;  Sr. 
Johnson  says  it  is  "  a  defamatory  writing."  Whether  a 
writing  is  or  is  not  ^^  defamatory,"  or  does  or  does  not  coiitatn 
"  a  contumely  to  the  defamation  of  any  individual,"  mufet 
depend  upon  the  expressions  used,  and  the  idea  which  thejr 
are  calculated  to  convey,  and  upon  the  different  qualities  of 
which  a  good  character  is  composed,  and  the  different  mi»iefi 
of  destroyiiig  it.  How  is  it  possible  that  such  topics  caa 
come  within  the  knowledge  of  the  law?  It  would  surely  seem* 
that  with  reference  to  the  real  principle  of  distinction  between 
the  respective  provinces  of  judge  and  jury,  libel  was  one- of 
the  last  subjects  upon  which  any  controversy  should  have* 
arisen,  and  that  the  spirit  of  party,  love  of  power,  hostility  to 
the  principle  of  trial  by  jury,  or  some  feelings  of  a  similar 
character,  must  have  animated  the  great  majority  of  persons 
who  were  anxious  to  vest  the  whole  question  in  the  arbitiw^y 
discretionof  the  judge.  ,      . 

The  inquiry  into  the  negligence  of  a  carrier  is  equally  wideL 
The  law  says,  that  he  is  not  answerable  for  those  goods  whioh< 
the  bailor  does  not  tell  him  beforehand  that  he  has  put  intoi 
his  care.  The  degree  of  attention  which  he  has  paid  to  th& 
goods  must  depend  upon  the  sort  of  place  in  which  he  left 
them,  the  chances  which  he  might  reasonably  apprehend,  and 
the  provision  against  them  which  he  had  the  foresight  and 
prudence  to  make.  These  are  subjects  on  which  no  know- 
ledge of  the  law  can  give  assistance,  and  therefore  no  question 
is  submitted  to  the  court.  / 

1  Com.  Dig.  *'  Libel." 
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Respecting  the  negligence  af  a  magistrate^  ^'  the  qjuestion 
is/'  8%y8  Mr.  Justice  Littledale^  ^^  whetber  the  defendant  did 
all  thai  he 'knew  was  in  his  power,  and  which  would*  bet6X-i 
pected  from  a  man  of  ordinary  prudence,  firronesft,  ajid  actir 
▼ity,  to  suppress  these  evils."  ^  Here,  again,,  the  law  puta.no 
HiiiitatioR  upon  the  discretion  of  the  jury;  the  subjects  <^ 
inquiry  are  wholly  unconnected  with  law,  and  can  be  decided 
only  by  2*ecourse  to  their  general  knowledge  of  the  world. 

It  may  be  worth  while  to  give  one  or  two  instances  in 
which  the  question  has  been  confined  within  narrower  limits, 
the  field  of  inquiry  has  been,  as  it  were,  hedged  in,  and  the 
juryman  has  been  forbidden  to  tread  the  path  which  was 
formerly  open  to  him.  The  law  formerly  was,  that  the  notice 
of  the  dishonour  of  a  bill  of  exchange  should  be  given  within 
reasonable  time;  it  must  now  be  given  by  the  next  day's  post. 
The  inquiry,  which  was  formerly  of  a  general  chajnacter,  is 
now  confined  to  the  single  question,  whether  the  notice  was 
salt  by  the  ntxt  day's  post.  So  far,  however,  as  respects  the 
prmciple  of  distinction,  there,  is  no  variation;  for  in  both 
instances  the  jury  inquire  into  just  as  much  as  the  law.haa 
not  previously  decided. 

Many  rules  have  been  laid  down,  defining  the  amount  of 
provocation  by  which  the  charge  of  murder  may  be  reduced 
to  manslaughter.  No  provocation  by  indecent  words,  by  ridi- 
cule, by  sneerii^  gestures,  by  the  refusal  of  a  servant  to  obey 
his  master's  commands,  will  in  law  be  a  justification  even  for 
a  blow:  the  provocation  of  a  blow,  if  time  has  intervened  in 
which  the  temper  of  ordinary  men  would  be  assuaged,  will  be 
no  legal  justification  for  the  use  of  an  offensive  weapon. 
Thus,  in  cases  of  this  kind,  the  jury  are  only  required  to  form 
their  opinion  whether  there  was  sufficient  momentary  irrita* 
tion,  pain  in  consequence  of  a  blow  received,  or  reasonable 
apprehension  of  personal  danger,  to  justify  an  act  of  aggres- 
sioii.  If  no  legal  rules  had  been  established,  the  inquiry 
would  have  been  far  more  extensive;  whether  the  insults 
ofiered  by  words,  or  sneers,  or  resistance  of  due  authority, 
could  be  considered  a  sufficient  excuse  for  the  act  of  violence 
commitited. 

We  think,  then,  that  there  are  three  distinct  classes  of  subr 
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jects  submitted  to  our  courts  of  justice,  and  that  reason  and 
authority  coincide  in  allotting  them  to  the  several  parts  of  the 
tribunal.  First,  there  are  those  upon  which  a  rule  of  law  exists, 
namely,  questions  of  law :  secondly,  those  upon  which  no  rule 
of  law  exists,  and  in  which  a  fact  is  to  be  ascertained,  com- 
monly called  questions  of  fact:  thirdly,  those  upon  which  no 
rule  of  law  exists,  but  in  which  no  fact  is  to  be  ascertained. 
It  seems  to  us  that  these  last  ought  not  to  be  termed  ques^ 
tions  of  fact,  but  questions  of  quality  or  of  opinion.  Tke  dis- 
tinction may  always  be  found  in  the  major  premiss  of  the 
aigum^xt,  which  dither  is  a  rule  of  law,  or,  not  being  a  rule 
of  law,  predicates  the  existence  of  some  fact,  or  attiibutes 
some  quality.  To  take  an  instance  in  which  the  seTeral  maj(»^ 
fu'emises  may  be  compared  with  one  another,  we  will  sup- 
pose the  inquiry  to  be  into  the  credibility  of  a  witness.  If  he 
is  proved  to  have  a  direct  pecuniary  interest  in  the  verdict, 
the  major  premiss  of  the  argument  contains  the  rule  of  law 
that  '^  no  person  having  a  direct  interest  in  the  verdict  is  to  be 
admitted,''  and  the  question  is  decided  by  the  court*  If  he 
is  proved  to  be  brother  of  one  party,  or  from  other  circum- 
stances to  have  so  much  feeling  on  one  side  as  prevents  a 
reasonable  man  from  believing  him,  then  the  major  premiss 
contains  the  rule  derived  from  experience,  that  "  no  person 
under  such  circumstances  is  to  be  believed ;"  the  question  is 
for  the  jury,  and  they  refuse  faith  to  the  testim<Hiy:  they 
have,  however,  decided  upon  a  question  of  quality  not  of  fact, 
*^  that  the  witness  is  not  worthy  of  credit."  The  previous 
part  of  their  inquiry,  that  the  witness  was  a  brother  to  Uie 
party,  was  of  a  third  description,  a  question  of  fact,  and  so 
they  might  have  found  any  other  fact,  that  he  had  received  a 
bribe,  or  that  he  had  himself  been  a  principal  or  party. 


(    76    ) 


AJIT.  IV.— BETi^OSPECTIVE  OPERATION  OF  THE  BANiCRUPT 

ACT. 

We  took  occasion,  in  a  review  of  the  late  Profefisor  Park's 
Juridical  Letters,  in  a  former  volume/  to  discttss  the  necessity 
of  transitive  laws,  to  obviate  the  intermediate  difficulties,  if 
we  may  so  express  them,  arising  from  extensive  statutory 
changes  in  any  part  of  our  legal  system ;  and  we  quoted  from 
the  learned  author  examples  of  the  arbitrary  and  jarring  con- 
structions which  the  Courts  had  already  been  obliged  to  put 
upon  the  various  enactments  of  the  new  Bankrupt  Act, 
framed  as  it  had  been  without  any  provision  as  to  its  retro- 
spective or  non*retrospective  applications  to  transactions  ori- 
ginating under  the  abrogated  law.^  Although  more  than 
eight  years  have  now  elapsed  since  this  statute  came  into 
complete  operation,  fresh  questions  of  this  nature  are  still 
occurring  upon  it,  and  giving  birth  to  apparently  interminable 
litigation  and  expense.  A  case  very  recently  detennined 
having  at  length  supplied,  so  far  as  one  of  the  most  important 
enactments  of  the  statute  is  concerned,  a  definite  rule  of 
interpretation,  it  seems  a  fit  opportunity  for  presenting  to 
our  readers  a  concise  account  of  the  successive  decisions  on 
this  subject,  since  we  brought  it  last  under  their  notice. 

Cuming  v.  Welsford  (6  Bingh.  502)  arose  on  the  much 
disputed  section  108.  Before  the  statute  came  into  opera*^ 
tion,  a  creditor  of  the  bankrupt  obtained  a  final  judgment  by 
nil  dicit  in  an  action  of  assumpsit,  on  which  he  sued  out 
execution  after  the  passing  of  the  act.  The  Court  of  Common 
Pleas  held  the  case  to  be  within  the  restrictive  proviso  of 
sect.  108.  The  words  "  any  judgment  obtained  by  default, 
confession,  or  nil  dicit"  described,  they  said,  as  well  a 
judgment  obtained  before  as  after  the  passing  of  the  statute; 
and  they  inferred  from  the  use  of  the  words  of  a  future  signi- 
fication immediately  before — *'  provided  that  no  creditor  who 

1  Vol.  V.  p.  174. 
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shall  sue  out  execution,  &c." — that  the  legislature,  if*  they 
had  intended  also  to  restrict  the  operation  of  the  enftetment 
to  future  judgments,  would  have  continued  to  employ  terms 
referring  only  to  the  future,  and  have  said  "  any  judgn^ftt  to 
be  obtained,"  &c.  The  contrary  construction,  it  was  added^ 
would  have  given  protection  to  all  executions  on  secret  wiir- 
rants  of  attorney  whereon  judgment  had  been  signed  beforef 
the  1st  Sept.  1826,  for  which  there  seemed  to  be  no  reason 
whatever.  There  might  seem,  perhaps,  to  be  as  little  reason 
for  withdrawing  that  protection  with  which  the  previous  law 
had  invested  them,  unless  the  legislature  has  in  plahi  terms 
directed  it. 

All  the  subsequent  cases  have  arisen  on  the  cotistruetioti  of 
the  127th  section,  the  terms  of  which  are  as  follow: — '^*  If 
any  person  who  shall  have  been  discharged  by  such  certificate 
as  aforesaid,  or  who  shall  have  compounded  with  his  credi- 
tors, or  who  shall  have  been  discharged  by  any  insolvent  act, 
shall  be  or  become  bankrupt,  and  have  obtained  or  shall 
hereafter  obtain  such  certificate  as  aforesaid,  unless  his  ^late 
shall  produce,  after  all  charges,  sufficient  to  pay  every  cre^ 
ditor  under  the  commission  fifteen  shillings  in  the  pound,  such 
certificate  shall  only  protect  his  person  from  aiTcst  and  iaa- 
prisonment,  but  his  future  estate  and  effects  shall  vest  in  the 
assignees  under  the  said  commission,  who  shall  be  entitled  to 
seize  the  same  in  like  manner  as  they  might  have  seized 
piroperty  of  which  the  bankrupt  was  possessed  at  the  issuing 
of  the  commission."  The  former  acts, instead  of  absolutely 
vesting  the  future  effects,  under  such  circumstances,  in  'thfe 
assignees,  had  only  made  them  liable  to  the  creditors.V.   .     ^ 

In  Robertson  v.  S<*ore  (3  B.  &  Adol.  338),  thene  -Wek^twi^ 
commissions,*  of  which  the  first  issued  in  May,' imd  tHer 
certificate  was  obtained  in  July,  1823;  the  second  (und^ 
which  the  bankrupt  paid  less  than  fifteen  shillings  in  the 
pound)  issued  in  August  1826,  and  the  certificate  was  granted- 
in  the  following  November.  The  question  was  wJaether  tbe 
second  certificate  barred  a  debt  ccmtracted  in  June  1^26.- -  It 
was  contended  for  the  bankrupt,  that  the  Words  ^^JsuchcartU 
ficate  as  aforesaid"  must  be  restricted  to  mean  a  certifitate 
taking  effect  imder  the  new  act,  and  could  not  aj^ply  t6  a&e 

>  See  Law  Mag.  Vol.  IV.  p.  127. 
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gratxted  x^xiAer  the  old  law,  which  required  the  signature  of  a 
d^erettt.  proportion  in  number  and  value  of  the  creditors.  But 
if  that  were  so,  what,  it  was  replied,  would  become  of  the 
bankriipt's  future  effects  in  such  a  case,  the  former  statutes, 
wUch;  made  them  liable  to  the  claims  of  the  creditors,  being 
repealed,  and  the  new  act  having  no  application  ?  The  Court, 
however,  being  of  opinion  that,  in  either  view  of  the  case, 
the  bai^rupt  was  discharged  by  the  certificate,  since  other* 
wise  the  plaintiff  (assuming  the  new  law  to  apply  to  the  case) 
would  in  effect  be  enabled  to  have  execution  against  the 
go^da  af  the  assignees,  pronounced  no  positive  judgment  on 
the  other  point,  although  inclining  stroi^ly  to  the  opinion 
Ihat  the  clause  had  a  retrospective  operation  upon  the  first 
commission. 

.  Tlie  next  case  was  that  of  Carew  v.  Edwards  (4  B.  & 
AdoL  361).  There,  the  bankrupt,  having  previously  been 
discharged  under  the  Insolvent  Act,  obtained  his  certifi- 
cate under  a  commission  of  bankruptcy  before  the  passing 
of  the  .6  Geo,  IV.,  paying  less  than  fifteen  shillings  in  the 
pound.  Here  the  Court  held  without  difficulty  that  the  statute 
had  410  retrospective  application.  The  effect,  indeed,  of  a  con- 
trary construction  would  have  been  to  render  every  such  cer- 
tificate granted  under  the  5  Geo.  II.  c.  30,  that  is,  since  the 
yeas;  1732,  a  bar  to  subsequent  actions  by  the  creditors,  and 
to  disturb  most  extensively  the  long-established  rights  both 
of  the- creditors  and  of  the  bankrupt.  The  Court  especially 
adverted  to  the  provision  made  by  the  135th  section  of  the  act, 
that  ^  nothing  therein  contained  should  lessen  or  affect  any 
right,  denmnd,  or  remedy,  which  any  person  then  had  under 
sioy  subsisting  commission  or  proceedings,  or  upon  or  against 
whom  any  commission  had  been  issued,  except  as  was  therein 
apeciAcally  enacted." 

.  The  leoent  case  of  Elst(Hi  v.  Braddick,  decided  by  the 
Court  of  Exchequer  in  Hilary  term  last  (not  yet  reported), 
bais  at  :Ieiagth  settled  the  construction  of  the  127th  section 
id  confennity  with  the  opinion  intimated  by  the  King's 
BeiK^h.  in  Robertson  v.  Score.  The  bankrupt,  having  been 
dischai^ed  under  the  Insolvent  Act  previously  to  the  passf- 
in^  of  the  6  Geo.  4.  c.  16,  had,  subsequently  to  its  passing, 
obtained  his  certificate  under  a  commission,  paying  less  than 
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fifteen  shillings  in  the  pound.  His  assignees,  iosiisting  tbat 
his  future  effects  vested  absolutely  in  them  by  section  127, 
sought  to  recover  a  sum  of  money  pa,id  by  him  to  the  ac- 
count of  a  creditor  with  whom  he  dealt  subsequently  to  his 
bankruptcy  and  certificate.  The  defendant's  counsel  ccm- 
tended  that  the  grammatical  construction  of  the  clause  (so  far 
as  it  could  be  made  out  through  such  perverse  intricacy  of  ex- 
pression) would  be  satisfied  by  referring  the  words  ^^  shall  have 
been  discharged/'  &c.  to  previous  certificates  or  insolvencies 
subsequent  to  the  passing  of  the  6  Geo.  4;  that  the  certificate 
mentioned  in  s.  127  must  be  intended  to  m6an  the  same  cer- 
tificate as  was  provided  for  by  s,  ISl,  which  clearly  described 
a  certificate  that  was  to  derive  all  its  operation  from  that  act; 
that  the  statute  was  intended  to  have  operation  only  upon 
the  property  of  the  bankrupt,  but  here  the  bankrupt  was  not 
the  only  party  interested;  his  property  being  liable,  under 
the  Insolvent  Act  by  which  he  was  discharged,  to  the  claims 
of  one  set  of  creditors^  from  whom  the  statute,  if  construed 
retrospectively,  would  take  it  to  give  it  to  a  different  set  of 
creditors;  an  operation  not  to  be  attributed  to  it  without  a 
clear  and  express  declaration  that  such  v^s  the  purpose  of 
the  legislature.  We  cannot  help  thinking  that  some  of  these 
arguments  possessed  a  weight  which  entitled  them  to  a 
graver  £^nd  more  extended  considemtion  than  they  appear  to 
have  received  from  the  Court;  who,  after  a  very  short  interval 
of  deliberation,  conceded  rather  to  the  importance  of  the 
^question  than' to  any  dpubt  they  entertained  upon  it,  pro- 
nounced a  unanimous  judgment  that  the  statute  had  a  retro- 
spective application  in  the  case  before  them;  a  judgment  of 
course  applying  equally  to  all  the  cases  for  which  the  clause 
makes  provision.  It  is  unquestionably  of  far  less  importance 
how  a  question  of  this  kind  is  settled,  than  that  it  should  be 
settled  one  way  or  the  other;  wid  although,  therefore,  we 
should  ourselves  have  been  disposed  to  coassider  the  point  as 
involved  in  a  much  greater  degree  of  doubt  than  the  learned 
judges  who  determined  it,^  the  decision,  of  which  we  have  no 
reason  to  expect  any  reversal,  will  put  an  end  at  all  eventi^ 

1  We  have  reason  to  know  that  in  a  recent  and  extensive  bankruptcy  a  case  was 
submitted  to  no  fewer  than  five  counsel  of  eminence  upon  this  point,  thre§  of  \jr\xom 
ezpiessed  opixupBs  one  way  and  two  the  other. 
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to  a  eonsicbrable  ftmount  of  litigation ;  nor  does  it  appear 
probable  that  many  provisions  of  the  statute  remain  which 
are  likely  to  fumiBh  further  difficulties  of  this  nature. 


•*^" 


It  may  be  convenient  to  subjoin  in  this  place,  by  way  of 
postscript  to  our  observations  in  a  former  volume,^  the  sub- 
stance of  one  or  two  cases  which  have  been  more  recently 
decided  on  the  constructior\  of  the  108th  section  of  the  Bank* 
rupt  Act,  modified  as  it  has  been  by  the  operation  of  the  sta- 
tute 1  Wm.  4,  c,  7,  s.  7.  Our  readers  will  remember  that  by 
the  judicial  interpretation  of  the  former  clause,  its  effect  was 
to  deprive  creditors  of  the  bankrupt  holding  securities  un- 
executed at  the  period  of  the  bankruptcy,  of  any  priority  of 
claim  by  reason  of  such  securiti^ ;  but  to  render  them  avail- 
able  to  their  full  extent  in  case  the  creditor  had  levied  on  the 
goods  of  the  bankrupt  before  the  bankruptcy,  except  in  the 
case  of  an  execution  following  upon  a  judgment  by  default, 
confession,  or  nil  dicit,  which  the  creditor  was  bound,  in 
order  to  entitle  himself  to  its  full  benefit,  to  perfect  by  gale 
as  well  as  seizwre  before  the  bankruptcy.  The  1  Wm.  4, 
after  reciting  the  proviso  contained  in  the  last  clause  of  sect* 
106,  and  stating  that  by  reason  of  that  provision  ^^  plaintiffs 
have  been  and  may  be  deterred  from  accepting  a  cognovit 
actionem  with  stay  of  execution,  whereby  the  expense  of  fur- 
ther proceedings  in  such  actions  might  have  been  and  may 
be  saved  or  diminished,"  proceeds  to  enact,  ^^  that  no  judg- 
ment signed,  or  execution  issued,  after  the  passing  of  that 
act,  on  a  cognovit  actionem  signed  after  declaration  filed  or 
delivered;  or  judgment  by  default,  confession,  or  nil  dicit ^  ac- 
cording to  the  practice  of  the  Court,  in  any  action  commaoiced 
adversely,  and  not  by  collusion  for  the  purpose  of  fraudulent 
preference,  shall  be  deemed  or  taken  to  be  within  the  said  pro- 
vision of  the  said  recited  act."  The  effect  of  this  enactment 
manifestly  is  to  restrain  very  materially  the  disabling  proviso 
of  the  former  section,  and  to  exempt  cognovits  almost  univer- 
sally from  its  operation.    One  case  only  (Crosfield  v.  Stanley, 

»  Vol.  ii.  p.  399. 
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4  B.  &  AdoL  87 y)  has  bean  determmed  on  the  conBtru,otiQn  of 
this  latter  enactment^. which  indeed  is. worded  so  much  le^s 
obscurely  than  the  former  that  it  may  tend  considerably  to 
contract  the  litigation  of  which  this  subject  has  been  so 
prolific.  It  was  there  decided  that  a  judgment  upon  a  war- 
rant of  attorney,  (given  bond  fide)  there  being  no,  adverse 
action,  was  not  within  the  exceptions  introduced  by  the  1 
Wm.  4,  and  that  it  was  within  the  operation  of  6  Geo.  4,  ii, 
16,  s.  108,  out  of  which  it  could  not  be  taken  without  en-- 
grafting  upon  the  words  there  used — "  any  judgment  obtained 
by  default,  confession,  or  nil  rfici^"— the  terms  of  the  later 
act,  "  by  collusion,  or  for  the  purposes  of  fraudulent  pcefe* 
rence." 

The  more  recent  case  of  Godson  v.  Sanctuary ,^  (4  B.  & 
Adol.  265,)  arose  on  the  much  litigated  sect.  108  alone.  The 
goods  of  the  bankrupt  were  seized  just  two  months  be&re 
the  issuing  of  the  commission,  under  aj^i  ^eia$  sued  out  on 
a  wairant  of  attorney,  and  were  sold  ten  days  afterwatds. 
The  question  was,  whether  the  execution  was  protected  by 
8.  81  of  the  Bankrupt  Act,  or  was  taken  out  of  that  piotee- 
tion  by  s.  108.  The  Court  held  that  the  general  and  exjdicit 
terms  of  s.  81,  protecting  all  executions  bona  fide  executed  or 
levied  more  than  two  months  before  the  issuing  of  ihe  com- 
mission, were  not  narrowed  by  the  vague  though  large  words 
of  the  108th  section,  so  as  not  to  include  executions  on  judg- 
ments by  default  levied  more  than  two  months  before  the 
bankruptcy.  If  the  latter  section,  it  was  said,  were  not 
limited  in  its  operation  by  the  81st,  there  would  be  no  period 
of  limitation  whatever,  but  an  execution  issued  upon  a  judg- 
ment founded  on  a  warrant  of  attorney  would  be  If  able  to  be  " 
disturbed  at  the  distance  of  many  months,  or  even  years,  by 
the  occurrence  of  an  act  of  bankruptcy.     ' 

The  case  of  Cuming  v.  Welsford,  which  we  mentioned  in 
the  outset,  decided  also  that  an  execution  on  a  final  judg- 
ment in  assumpsit,  following  a  judgment  by  nil  dicit,  and 
obtained  without  coiicert  between  the  parties,  was  within  the 
disabling  proviso  of  s.  108.  The  words  of  themselves  (sakl 
the  Chief  Justice  Tindal,)  comprised  every  species  of  judg- 
ment obtained  against  a  defendant,  except  judgment  after 
verdict,  trial  by  the  record,  and  on  demurrer.    It  was  not  less 
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a  judgment'  by  defistult  because  a  writ  of  inquiry,  was  inter- 
po^d  between  the  interlocutory  and  final  judgment,  such 
writ  being  no  more  than  an  inquest  of  office  to  inform  the 
conscience  of  the  Court,  who  might  proceed  immediately  to 
ascertain  the  damages  if  they  so  thought  fit.  Admitting,  he 
added,  that  the  primary  object  of  the  legislature  was  to  pro- 
vide against  the  inconvenience  felt  by  the  creditors  of  bank- 
rupts from  judgments  suddenly  entered  up,  and  execution 
levied,  on  secret  warrants  of  attorney,  and  that  the  clause  in 
question  was  introduced  principally  with  that  object,  yet 
from  the  very  general  words  employed,  it  appeared  the  better 
in£srence  that  more  was  intended  to  be  included. 

The  effect,  then,  of  these  several  decisions  taken  together, 
is  that  the  proviso  of  s.  108  applies  to  all  executions  on  judg- 
ments by  default  (except  those  specified  in  the  1st  Wm.  4.) 
levied  within  two  months  before  the  bankruptcy,  unless  per- 
fected before  the  bankruptcy  by  a  sale.  Little  difficulty  can 
well  arise  for  the  future  on  the  interpretation  of  this  blunder- 
ing and  milucky  enactment,  which,  as  was  truly  said  by  one 
of  the  learned  judges  in  Oodson  v.  Sanctuary,  has  given  oc- 
cAsum,  within  a  few  years,  to  more  Utigation  than  any  section 
in  any  act  of  parliament  ever  did. 

W. 


ART.  v.  — WHEN  THE  LEGAL  ESTATE  IN  MORTGAGED  PRE- 
MISES PASSES  BY  A  GENERAL  DEVISE  IN  THE  WILL  OF  THE 
MORTGAGEE. 

}t  was  decided  by  Lord  Eldon  in  Braybrooke  v.  Inskip,^  that 
a  trust  or  mortgaged  estate  does  pass  under  a  general  devise, 
unless  it  appear  that  it  was  the  intention  of  the  testator  that 
it  should  not  pass.  Lord  Eldon,  in  every  part  of  his  judg- 
ment, strongly  and  expressly  puts  it  upon  what  was  the  in- 
tention of  the  testator.  To  ascertain  what  was  the  intention 
we  must  first  look  to  the  words  of  the  will.  If  the  estates 
devised  are  involved  in  intricate  limitations,  as  limitations  in 
strict  settlement,  or  subjected  to  contingent  remainders,  execu- 
tory devises,  powers  of  raising  sums  of  money,  or  the  hke ;  it  is 

>  8Ves,417. 
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imposiftle  to  iihpttte  to  the  testfttor  the  intention  \o  petes  pto^ 
perty  vested  m  him  as  trustee  or  mortgagee.  Agafe,  if  tlws 
devise*  i»  ^object  to  the  payment  of  debts  and  attntntiesi  tb«l 
is  *^  a  circnmstance  of  evidence*'  that  such  property  vr&s  itot 
imended  to  pass,"  So>  if  the  devisee  is  to  have  a  fell  aw* 
uncontrolted  and  betfefteifil  enjoyitaent,  it  conH  not  be  *ft^ 
tended  that  "  «  mere  diy  truist  estate*'  showM  pass*^  In 
short,  the  ptrrpose  or  object  of  the  test<ttor  tm&t  be  conc^ 
dered  as  the  criterion  of  his  intention,  and  in  endeavotiri¥^  to 
ascertain  what  will  best  effectuate  hi*  object,  or  what  Wt 
pnrpose  requires,  We  should  not  confine  ourselves  to  tlie'  ittftre 
words  of  the  will ;  qui  hseret  in  Kter&,  basret  in  coftice.  Wife 
may  look  also  to  "the  person  of  the  devisee,"*  ahd  tbepeiMns 
and  jiitnation  of  the  heir  or  heirs  at  law.^  These  principle*, 
deriv^  from  Lord  Eldon's  judgment  in  Braybrooke  v.  Inskrp, 
werie  enforced  and  acted  upon  by  Sir  T.  Plume*  In  Wall  v. 
Bright**  There,  the  testator,  after  having  contracted  in  Writ- 
ing to  sell  an  estate,  made  his  will,  devising  all  hte  property 
in  general  terms  to  trustees,  in  trust  to  sell  and  cowvtt^  into 
liioifey.  The  question  was,  whether  the  legal  estate  in  the 
property  sold  passed  to  the  trustees.  The  words  of  the  wW 
were  against  such  a  construction,  for  the  testator  ciodfld  WPt 
authorize  his  trustees  to  sell  what  was  already  sold ;  but  the 
Master  of  the  Rolls  looked  to  the  purpose  or  object  of  the 
testator;  to  the  nature  of  his  interest  in  the  premises  subject 
to  the  contract, — that  it  was  not  a  dry  trust  estate  to  the 
persons  of  the  trustees, — that  they  were  persons  capable  (X 
conveying  to  the  person  of  the  heir,  who  was  an  infant;  and 
he  decided  that  the  legal  estate  did  pass. 

Now  to  apply  these  principles  to  a  case  which  lately 
occurred  in  practice.  Mary  Host,  seised  of  some  real  estate 
in  her  own  right  and  beneficially,  and  possessed  of  a  consi- 
derabie  personal  estate,  part  of  which  was  invested  in  her 
own  name  on  mortgages  in  fee,  but  none  on  mortgages  for  a 

^  8  V^s.  433.    Lord  Eldon's  exprefision. 

*  Cx  parte  Brettel,  8  Ves.  435.  ^  LoM  Eldon*B  exiaeftsioDi  8  V49.  400. 

*  Mr.  Jannan  (2  Pdwell's  Devises,  151,)  argues  against  Lord  Eldoo  on  this 
point,  but  riot  very  satisfactorily.  He  seems  to  forget  that  the  simple  question  is, 
what  was  the  intention  of  the  testator? 

*  1  Jac.  &  Walker,  494. 


tem  of  ywn,  demod  aH  lier  estate  bdh  raal  md  peifoimlf 
in  the  niofit  genaral  teiniB,  to  tvo  trusteed^  (^  aoi»*ii^aw  and 
an  tnunained  d«iigfatarO  their  heirs^  executors^  adminUtm* 
Usm,  and  aMigos^  apon  and  fior  tlie  trusts,  iat^ata,  and  pur* 
puses,  and  with,  under,  and  subject  to  the  powers,  pratisoes, 
and  deolarations  in  her  will  expressed  and  declared  of  and 
c^ncenung  the  same:  one  of  which  provisoes  was,  that  it 
should  be  lawful  §09  the  trustees,  and  the  survivor  of  them, 
or  the  execntora  or  administrators  of  sueh  survivor,  to  sell, 
tiansler,  and  dispose  of  the  stocks,  funds,  and  securities 
whsrwpon  the  said  trust  monies  were  or  should  be  laid  out 
and  invested.^  It  may  be  observed  that  this  power  was  not 
gi^en . to  the  Aeirs  of  the  surviving  trustee;  but  the  will  was 
not  very  accurately  drawn,  for  there  were  no  words  of  limita<- 
tion  at  all  in  the  gift  to  the  children,  though  risal  estate  was 
gtven.io  them;  and  it  is  iinportant  to  remember  thai  the  tea* 
iatiix  had  no  other  modgage  securities  at  the  time  than  mort* 
gages  m  fee.  The  testatrix  vested  all  her  estate  in  the  trus* 
tees,  upon  trust  to  pay  one-third  part  of  the  annual  proceeds 
themof  to  a  married  daughter,  for  her  life,  for  her  scyparate 
use,  and  upon  her  decease  to  divide  such  third  part  amongst 
b^  :ohildren  equally,  with  powers  to  afSord  them  mainta<- 
nanee  tmd.  advancement.  Another  third  was  upon  similar 
tmsts  for  another  married  daughter  (whom  she  describes  as 
^*  the  wife  of  John  White,  now  residing  in  America,  Lieute- 
nfvit  of  artillery,")  and  her  children.  And  the  remaining 
third  was  for  her  unmarried  daughter,  the  trustee,  absolutely. 
Was  it  the  intention  of  the  testatrix  that  the  legal  estate  in 
the  mortgaged  property  should  pass  to. the  trustees?  What 
was  her  object?  Clearly  that  the  trustees  should  hav^  power 
to  bold,  and  divide  all.  her  property  as  she  directed^  Qould 
they4o  so  if  they  had  not  the  legal  estate  in  the  mortgages? 
T^ey  (K>uld  not..  In  the  first  place  they  could  not  h^ve 
transfeired  the  mortgage  securities,  as  th^  will  plearly  autho*- 
rizes  them  to  do:  the  proviso  stated  above  assumes  that  all 
the  securities  of  the  testatrix  were  vested  in  the  tmstees. 
If  the  interest  of  the  mortgage  monies  had  remained  un- 

^  It  was  suggested  that  the  trustees  might,  under  thi^  pow^r,  tronsfer  the  legal 
estate  in  the  mortgaged  premises  by  an  appointment. 
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paid'tfaey  coiAA  hot  fiavedistraihed;  nor  have  brongfat  eject- 
ment to  recover  ihe  pcssedf^oii;  not  could  they  have  exercised 
the  powers  of  sde  contained  in  the  mortgage  deeds.  In  fact, 
as  to  tt,  very  considerable  part  of  her  personal  estate,  her  traa* 
tees  cocild  not  alone'  have  performed  the  trusts.  The  three 
daughters  were  the  co-heiresses  of  the  testatrix.  Is  it  a  pro*- 
bable  intention  to  impute  to  her  that  the  powers  of  the  trus- 
tees were  to  be  dependent  on  the  concurrence  of  two.  married 
women,  one  of  whom  she  recognized  as  the  wife  of  an  officer 
in  the  army,  and  residing  in  foreign  parts?  Bist  a8S«iming 
that  the  trusts  require  the  trustees  to  divide  the  prc^erty 
mortgaged  amongst  the  cestuis  que  trust,  this  is  not  such  an 
inconsistency  as  would  prevent  its  passing  under  a  general  de^• 
vise:^  but  though  the  mere  words  of  the  trusts  may  seem  to 
require  this,  their  spirit  and  substance  do  not;  and  the  prin- 
ciple of  the  case  of  Wall  v.  Bright  is  an  answer  to  the  ob- 
jection. Of  course  a  dry  trust  estate  would  not  have  pfiesed 
by  the  devise  in  question;  but  it  should  be  observed  that, a 
mortgagee,  merely  as  mortgagee,  has  a  beneficial  interest,  in 
the  land  to  the  extent  of  his  mortgage  money  and  interest. ,, . 

Instead,  then>  of  its  being  doubtful,  on  the  intention  of  the 
testatrix,  whether  the  mortgaged  estates  were  included  in  her 
general  devise,  her  manifest  and  main  object,  that  her  whole 
estate  should  be  under  the  controul  of  her  trustees,  woi;ild:be 
to  a  great  extent  defeated  if  such  estate  were  held  not  to 
pas3;  and  as  Lord  Eldon  and  Sir  Thomas  Plumer  have  hf^ih 
decided  that  the  intention,  legitimately  ascertained,  is  tp  If^e 
the  guide  in  each  case,  we  think  that  the  estates  vested  in 
Mary  Host  as  mortgagee  in  fee  passed  by  the  g^eral  devjbe 
inherwiU. 

Our  readers  are  aware  that  in  case  a  mortgagee  die^.and 
the  l^gal  estate  in  the  mortgaged  premises  descends  to  an 
inia^,  a  conveyance  may  be  obtained  under  1  Wm.  4,  c.  60, 
by  an  ordier  f«>m  the  Court  of  Chancery;  but  the  frequent 
oecasipn  there  is  to  have  recourse  to  ihe  Court  for  such  pur^ 
pose>  and  the  expense  of  the  procedure^  scarcely. ever  less 
than;iS30>  an4  frequently  £60,  render  it  very  importfOit  that 
some  plan  should  be  devised  by  which  the  personal  represen- 
tative of  the  mortgagee  should  have  power  to  dispose  as  well 

>  See  Ex  parte  Whiteacre,  1  Saund.  Uses  and  Trusts,  359. 


ofihe  ^iate  in  tbe  land  m  o(  the  .morig^e . mov^y*  Besides, 
the  act  just  refeited  to,  tbougbu^qfuipis  .defi^Qtiy^;  it  does 
Jiot  provide  for  the  case  oftthe  hqir  of  a  xnovtgagee  being 
unknoi/mJ  The  following  form,  which  has  alrc^ady  been  given 
in  a  note  to  Hayes'  Short  Introduction  to  Conveyancing,  has 
been  pwposed:^— 

*^  To  have  and  to  hold  the  said  and  all  and  singular 

other  the  premises  hereby  granted  and  released  or  intended  so  to 
be,  suliject  nevertheless  to  the  proviso  for  redemption  hereinafter 
^ntidfiedf  unto  the  said  [mortgagte]  and  lus  heirs,  to  the  uses 
fdUowmg,  that  is  to  say,  To  such  uses  and  upon  and  for  such  ti^usts, 
intentSr  and  purposes  as  he  the  said  [morigagce]  or  hb  executors 
Of  administrators  within  twenty-one  years  afler  his  death  shall  from 
time  to  time  or  at  any  time  by  any  deed  or  deeds  appoint ;  and  in 
default  of  and  until  such  appointment,  To  the  use  of  the  said  [mort^ 
ffogee]  his  heirs  and  assigns  for  ever.** 

The  power  of  sale  should  be  given  "to  the  said  [mortgagee] 
ot  other  the  person  or  persons  who  shall  for  the  time  being  be 
feotepetent  to  appoint  or  convey  the  said  hereby  mortgaged 
premises." 

'  Sometimes  a  difficulty  arises  with  respect  to  the  legal 
ei^fe  in  mortgaged  premises,  from  all  the  trustees  named  in 
the  mortgagee's  will  dying  in  his  lifetime  or  renouncing. 
There  should  be  a  power  of  appointing  new  trustees  in  the 
wifl  so  framed  as  to  meet  such  cases.  Such  a  power  may  be 
given  to  one  or  more  of  the  beneficial  devisees,  if  any  of  tiiem 
ittay  be  fitly  entrusted  with  it;  and  it  may  be  given  to  the 
trustees  named  in  the  will,  though  they  renounce.  Again,  it 
Shbttld  be  declared,  that  immediately  upon  the  appointment 
being  made,  the  legal  estate  in  the  trust  premises  should  vest 
iti'^the  new  trustees  by  virtue  of  the  will.*  This  case  lately 
p»ccurred  in  practice.  A  testator,  seised  of  considerable  real 
estate/  devised  it  and  all  his  personal  estate  to  two  trustees 
upon  various  trusts  for  the  benefit  of  infants;  there  was  a 
power  enabling  the  trustees,  though  they  renounced,  to  appoint 
new  trustees,  but  no  declaration  that  the  trust  premises  should 
be  vested  in  the  new  trustees  appointed  by  them.  The  trustees 

^  See  In  re  Goddard,  1  Myl.  &  K.  25. 
*  See  Sttgden  on  Powers,  p.  I, 
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did  both  renounce  and  appointed  new  U*ustees,  but  the  legal 
estate  remains  in  the  heir  at  law  of  the  testator,  an  infant. 
The  following  form  is  submitted  to  the  consideration  of  the 
learned  reader. 

"  Provided  also,  and  1  do  hereby  declare,  that  if  and  when  the 
said  \tV30  trustees  named  in  the  wiW],  or  either  of  them,  or  any 
trustee  to  be  hereafler  appointed  shall  die,  or  dedine,  or  become 
incapable  to  act  in  the  trusts  of  this  my  will  foefcNce  such  trusts  shall 
be  fully  performed,  it  shall  be  lawful  for  the  said  [a  bemeficmi  de^ 
visee,  if  any  jil^  during  his  Sj»  her]  life,  and  after  his  \m'  her] 
4eceasei  for  the  said  [fwo  irmtltees  named  m  the  ««tf],  or  lke«8«tviiror 
of  them,  th6ugh  they  or  he  shoukl  renounce  the  trusts  hereby  or  iskr 
tended  to  be  hereby  reposed  in  them  or  him,  or  for  the  surviving 
or  continuing  trustees  or  trustee,  or  for  the  executors  and  adminis- 
trators of  tlie  surviving  trustee,  as  the  case  may  be,  by  any  deed  duly 
executed,  to  appoint  a  new  trustee  or  trustees,  and  the  trust-estate 
and  premises  for  the  time  being  shall  thereupon,  by  virtue  of  this 
my  will,  or  of  a  sufficient  conveyance,  or  other  assurance,  as  the 
case  may  irequire,  be  vested  in  such  new  trustee  or  trustees  solely, 
or  in  such  new  and  such  surviving  or  continuing  trustee  or  trustees 
jointly,  as  the  case  rnay  require,  upon  the  same  trusts  and  with  the 
same  powers  as  are  hereinbefore  mentioned  and  declared  booeeitiing 
4^  samOk  or  such  of  the  same  trusts  and  powers  as  shall  be  tben 
subsisting  and  capable  of  taking  effect." 

Thus  the  person  appointing  a  new  trustee  would  in  fact 
have  a  power,  a  common  law  authority,  to  vest  the  whole 
trust  estate,  whether  there  were  a  continuing  trustee  or  not, 
in  the  new  trustee  or  trustees  solely  if  there  were  no  continu- 
ing trustee,  or  in  the  new  and  the  continuing  trustee  or 
trustees  jointly;  and  as  at  present  advised,  we  see  no  objec- 
tion to  the  validity  of  such  a  power;  it  could  only  be  exercised 
during  the  continuance  of  the  trusts,  and  therefore  would  be 
within  the  limits  provided  against  perpetuities. 

w.  a  w. 
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A  Practical  Treatise  of  the  Law  of  Vendors  and  Purchasers 
of  Estates.  By  Sir  Edward  Sugden.  2  vols.  9th  edition. 
1834. 

THovtra  there  be  ncyt  much  occasion  for  critich»ii  or  ob^erva* 
tion^  we  deem  it  right  to  notice  a  new  edition  of  this  most 
useiiil  wotky  the  steady  demand  for  which  shows  that  it  is  d 
fiiTOurite  with  the  profession.  The  four  last  editions  have  each 
served  four  years:  their  dates  are,  June  20,  1822,  May  17j 
1826,  Feb.  1,  1830,  and  May  17,  1834.  The  author^s  own 
**  Advertisement"  gives  a  fair  account  of  what  his  purchasers 
may  expect,  we  may  therefore  willingly  give  it  all  the  publi- 
city in  our  power. 

**  The  recent  decisions  have  been  introduced  into  their 
proper  places;  and  references  have  been  made  to  all  the 
RefMirts  of  the  modem  Cases,  a^  few  have  on  their  shelves  all 
the  contemporaneous  reporters.  The  language  of  the  kw  has 
been  altered  by  the  Real  Property  Acts,  and  the  text  of  this 
work  has  accordingly  throughout  required  alteration.  No 
apology  is  necessary  for  introducing  a  view  of  those  acts  in 
the  chapter  upon  Title,  as  it  is  of  deep  importance  that  their 
contents  should  be  readily  accessible.  To  prevent  the  too 
frequent  recurrence  of  new  editions,  the  writer  has  been  in- 
duced to  add  upon  this  occasion  considerably  to  the  usual 
number  of  copies ;  and  as  that  will  deprive  him  of  an  early 
opportunity  of  again  correcting  the  work,  he  has  revised  it, 
with  a  view  to  this  edition,  with  all  the  care  and  attention 
which  his  opportunities  have  permitted."  » 

Sir  Edward  thus  commences  his  chapter  '^  Of  the  title 
which  a  purchaser  may  require. "  "  A  purchaser,  before 
the  late  act  of  3  &  4  W.  4,  c.  27,  had  a  right  to  require  a 
title  commencing  at  least  sixty  yeara  previously  to  the  time 
of  his  purchase,  because  the  old  Statute  of  Limitations  could 
not  in  a  shorter  period  confer  a  titled*     And  then  after  some 
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observations  on  the  old  taw^  he  observes^  that  the  law  is  alto- 
gether altered  by  the  new  act,  "  which  limits  the  genatil 
time  to  recover  to  twenty  years,  with  a  saving  of  ten  years, 
for  persons  under  disability,  but  not  to  exceed  in  any  case 
forty  years,  although  the  ten  years  are  not  expired.  The  act 
allows  no  further  time  for  successive  disabilities,  and  makes 
the  bar  of  the  tenant,  in  fact,  extend  to  all  whom  he  might 
have  barred.  This  will  ultimately  tend  to  shorten  abstracts 
considerably,  and  in  the  result,  forty  years  will  probably  be 
considered  the  proper  period  instead  of  sixty  for  an  abstract 
to  extend  over;  but  still  cases  must  frequently  arise  where  it 
will  be  necessary  to  call  for  an  earlier  title.  As  fines  '^ae 
abolished,  a  short  bar,  as  formerly,  cannot  now  be  made/' 
In  an  opinion  given  by  Mr.  Brodie,  and  published  with  his 
consent  in  Mr.  Hayes's  Introduction  to  Conveyancing,*  he 
says,  **  it  is  a  common  notion  that  the  present  length  of  ab«- 
stracts  is  with  reference  to  the  limitation  of  sixty  years.  This 
is  quite  a  mistake.  It  is  vnth  reference  to  the  duration  of 
human  life;  and  so  long  as  the  law  will  not  allow  a  remainder 
expectant  on  an  estate  for  life  to  be  barred  by  a  possession 
adverse  to  the  tenant  for  life,  a  purchaser  will  be  entitled  to 
require  a  title  to  be  shown  for  the  same  period  as  heretofose 
under  the  old  law."  Why  the  term  of  sixty  years  was  adopted 
as  the  limit  beyond  which  a  purchaser  in  ordinary  cases  could 
not  require  the  title  to  be  carried  back,  we  cannot  say,  but 
we  may  safely  affirm  that  Mr.  Brodie's  unqualified  assertion, 
that  the  rule  had  no  reference  to  the  old  Statute  of  Limitir 
tions,  and  had  regard  only  to  the  duration  of  human  life^ 
cannot  be  sustained.  We  should  say,  indeed,  that  Sir  Edr 
Ward's  opinion  is  nearest  the  mark:  the  rule  probably  ovf- 
ginated  in  reasoning  something  like  this ; — ^'  In  ninety-rniiue 
cases  out  of  a  hundred  a  person  whose  title  has  been  sepa- 
rated from  the  property  for  sixty  years  is  barred  by  the 
Statute  of  Limitatiohs;  we  must  not,  therefore,  to  prevent 
extreme  cases  of  hardship  arising,  put  every  owner  of  pvo- 
p^ty  to  an  unnecessary  expense."  Now  the  question  is 
whether  we  shall,  when  the  term  of  limitation  prescribed-  by 
the  new  act  comes  into  full  operation,  in  order  to  provide 

'  Vol.  i.  p.  330.  «P.227. 


Vemkmt'  and  ^wpchasers.  89 

against  ;eiUraofdi0ary  oasea,  cQiiti»^  \x>  r^uire.tUleBto^be 
deduoed  for  at  laaat  aixty  y^vs^  Suppo^d  aa  ai^fttmot  to 
commenoe  with  a  conveyance  in  1790  fjDom;  Templiei  to  Fait- 
&Xy  made  apparently  for  an  adequate,  mop^y  aooAideisutioiiv 
and  taking  the  facts  to  be  most  unfavourable  to  <the  titiie> 
we  wiU  say  that  Temple-  was  then  a  young  man,  twenty- 
three  or  twenty-ifour  years  of  age,  and  that  it  cannot  now  be 
asoertamed  whether  he  be  living  or  dead.  Now  this  would 
be  a  sufficient  foundation  for  a  good  title,  unless  Temple  was 
only  tenant  for  life.  But  what  does  this  assume  ?  It  assumes 
that  Fairfiuc  purchased  and  paid  a  full  consideration  without 
having  any  title !  If  the  vendor  were  a  young  man^  he  pro- 
bably claimed  under  some  settlement  or  will,  and  yet  we 
must  suppose  that  his  title  was  never  looked  into,  and  that 
his  bare  word  that  he  was  seised  in  fee  was  taken«  But  in 
the  great  majority  of  cases,  especially  in  the  country^  it  might 
be  ^immediately  ascertained  whether  a  person  who  sold  pro* 
perty  forty  years  ago,  were  living,  and  if  not,  when  he  died ; 
and  then  the  circumstances  and  characters  of  the  vendor. and 
purchaser,  which  might  be  frequently  known,  would  assist 
an  inquirer  in  coming  to  a  conclusion  whether  there  were 
any  reasonable  ground  of  suspicion.  Whatever,  indeed)  may 
>be  the  opinion  of  London  conveyancers,  who  ought  to  exer- 
leise  the  most  abundant  caution,  for  the  titles  submitted  ;to 
them  are  for  the  most  part  doubtful  and  suspicious,  and  as  it 
w^nB  exceptions  out  of  the  general  mass ;  whatever  may  ulti- 
mately  be  the  decision  of  the  courts,  we  know  that  in  the 
practice  of  solicitors  the  new  act  has  already  had  a  beneficial 
efiect  in  shortening  abstracts.  It  will  be  necessary,  however, 
for  the  courts,  which  cannot  investigate  every  particular  case, 
ti»  lay  down  some  general  rule;  and  we  should  say  that  a  title 
forforty*five  or  fifty  years  will  be  quite  sufficient. to  protect  a 
purdiaser  acting  with  ordinary  circumspection ;  whatever  be 
the  luntt  assigned,  it  will  of  course  be  sometimes  neces8ary,*a8 
under  the  did  huw,  to  call  for  the  previous  title*  Wei  cannot 
^stly  -withhold  from  our  -readers  Mr.  Hayes's  ioAelUgent 
<dbs6rvati<»B  oft  this  poinit  J  ^'  If  the  limitation  to  a^ , wrtt^  of 
right  .originally  suggested  the  period  of  siMy  years,  yet  it  did 

!  Intiod.  to  ConTeyancing,  p«  l^- 
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not  furniidii  or  did  not  alooa  fiimish,  tke  giomid  and  reftfldtiof 
^e  pmctice  whieh  requires  the  title  to  real  property  to  be 
deduced  for  that  period  at  least.  There  ean  be  no  DMilhena^ 
tieal  certamty  of  a  good  title,  but  there  may  be  a  atroog 
moral  probability,  and  it  was  thought  that  a  scrutiny  prcH 
secuted  throij^k  the  res  festm  of  the  last  sixty  years  aflbrded 
that  probability.  The  more  extended  the  period  of  reaeaawh, 
the  greater  the  assurance  of  safety ;  but  conTenienoe  requnred^ 
and  practice  established,  a  conventional  limit.  The  requisi^ 
tKOQ  of  a  sixty  years'  title  was  not  confined  to  cases  in  whieh 
the  remedy  by  writ  of  right  was  available.  By  the  new  aict 
the  writ  of. right  is  taken  away;  twenty  years'  possesBiaa 
adverse  to  a  tenant  in  tail  operates  against  those  in  rematndor 
and  reversion^  whose  estates  are  in  eSect  constituted  for  this 
purpose  an  integml  part  of  the  inheritance  of  the  tenant  in 
tail;  and  the  only  action  left  to  the  remainder-man  or  reven- 
sioner  is  an  ejectment  (for  writs  of  fannedan  are  abolished)^ 
and  the  period  limited  for  bringing  an  ejectment  is  twenty 
years,  wluch  cannot  be  extended  by  disabilities  ot  o&erwise 
beyond  forty  years.  It  is  clear,  therefore,  that  forty  years' 
possessiDn  under  a  conveyance  by  lease  aikl  release  firom  A.^ 
seised  in  tail  with  remainder  over,  reversion  to  B.,  will  consti« 
tute  a  perfect  title  as  against  the  remaindernnan  md  revets 
sioner.  But  it  is  obvious  that  the  same  rule  couM  not  be 
applied  to  a  remakider  or  reversion  expectant  on  a  tenancy 
for.  life;  and  therefore  forty  years'  possession  under  a  con- 
vi^ance  from  A«,  tenant  for  life  with  remainder  over,  will  add 
vio&BBBig  to  the  permanence  of  the  title  conferred  by  the  con^ 
veyance  itself.  Suppose  this  not  improbable  case, — A.,  seised 
in  fee  c^  Blackacre,  devises  Blackacre  to  B.,  without  words 
adequate  to  pass  the  fee ;  B.,  who  is  erroneously  treated  as 
the  owner  of  the  fee,  assumes^  to  sell  smd  convcjrs  it  to  C, 
through  whom  the  next  vendor  derives  his  title,  which  com- 
mences with  this  conveyance  dated  forty  years  ago;  If  B^  is 
living,  or  has.  not  been  dead  twenty  years,  or  has  been  dead 
f(Mr  that  period,  but  the  right  of  the  ulterior  claimant  has  been 
kept  alive  by  disability,  the  purchaser  accepting  such  a  title 

*  That  B.  should  assume  or  attempt  to  sell  is  not  improbable,  but  that  C.  tfnd 
perhaps  three  or  four  purchasers  and  mortgagees  under  him  should  accept  such  a 
title  instead  of  a  fee  is  not  probaMe. 
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wiU*be.expo9ed  to  eTietioiik  It  may  be  urged  that  the  slune 
reasonifig  woald  equally  prove  ^e  insufficieiicy  of  a  title  for 
sixty  years^  (which  is  less  than  the  duratioa  of  human  life^) 
especiaUy  when  it  is  considered  that  a  life  estate  may  be 
limited  to  a  person  unborn ;  but  this  would  be  an  atgumeaft 
for  eKta&ding  rather  than  abridging  tike  investigation.  Every 
year  sij^btracted  from  the  period  fixed  by  practice,  and  iianc- 
tiiMied  by  the  courts,  diminishes  the  security.  As  the  law 
stood,  a  title  leguktrly  deduced  for  centuries  might  have 
pi«v«d  bad ;  there  was  not  only  the  danger  of  evicticm  by  a 
remainderHnan  or  reverskmer  after  a  tenancy  for  hfe,  but  the 
moie  temote  danger  of  eviction  by  a  remaindar^-man  or  rever* 
sMNner  After  an  estate-taiL  By  the  new  law  the  latter  danger 
is^  renoved  or  greatly  diminished,  but  the  former  is  not 
Temcrved  or  materially  diminisfaed.  The  removal  or  diminu- 
twn  of  one  only  of  those  hazards,  and  that  tibe  ka^  veamu 
aetit,  cannot,  it  is  conceived,  justify  the  deduction  of  twenty 
yeaes  from  the  ordinary  term.  Other  arguments  might  be 
addaced  and  other  cckses  be  put,  but  enough  has  been  said  to 
cautmi  the  practitioner  against  assuming  that  the  act  operatcB, 
as  of  oourse,  to  render  a  forty  years'  title  strictly  marketable. 
He  should  also  bear  in  mind  that  a  vmdor,  unless  protected 
by  expra»  stipabticKD,  is  compellable  to  produce,  on  oath,  all 
the  documientary  evidaice  of  title  in  hts  possession  or  power, 
however  rcaatote  the  pariod  to  which  that  evidence  may  refer^' 
But  though  the  act  should  not  operate  to  establish  a  new 
vule  in  regard  to  the  deduction  of  titles  generally,  (a  result 
uiUch  the  faimers  of  the  measure  could  never  have  contem** 
plated,  and  which,  indeed,  it  was  vain  to  expect  from  tiie 
l^slature,)  yet  it  will  certainly  cure  the  infimnties  of  many 
titles,  and  may,  by  inspiring  confidence  in  the  security  of 
posseasioBS,  induce  the  professional  adviser  to  abate  some- 
tfamg  of  his  jealousy  and  rigour.''  Upon  this  argument  we 
Aall  merely  remade  that  it  pays  too  much  attention  to  ex*^ 
treme  cases ;  and  if  it  were  shown  that  the  first  vendor  in  an 
ahetract  had  been  dead  above  twenty  years,  this  would  gene« 

'  This  rule,  with  great  deference  be  it  said,  has  nothiDg  to  do  with  the  question 
as  to  what  should  be  the  period  of  limitation  respecting  titles ;  whether  it  be  foity, 
fifty,  or  sixty  years,  the  vendor  must  jmxittoe  all  his  qaaniineiits  of  titk,  aad  the 
validity  of  the  title  must  depend  upon  the  result  of  an  inveatigatiQe  of  them  alL 
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rally  remove  every  ground  of  doubt.  Mere  suspicion^  wbat- 
ever  show  of  probability  it  may  have^  has  never  been  allowed 
in  a  court  of  equity  as  a  just  cause  of  objection  to  a  title.^ 

Suppose  a  conveyance  is  made  intentionally  or  by  mistake 
to  a  trustee,  his  heirs  and  assigns^  in  tmst  for  the  purchfiser, 
his  heirs  and  assigns,  and  the  purchaser  subsequently  mortr 
gages  or  sells  the  premises'  without  the  concurrence  of  hip 
trustee,  who  we  assume  was  never  in  possession: — when  doeis 
a  right  to  bring  an  action  first  accrue  to  the  trustee?  The 
case  does  not  appear  to  be  provided  for  by  the  act ;  for  the 
cestui  que  trust  who  had  the  possession  was  entitled  under 
the  conveyance  to  the  trustee.*  Probably,  the  first  ooa? 
veyance  without  any  notice  of  the  estate  of  the  trustee,  and 
with  an  express  assertion  or  covenant  that  the  grantor  wafi 
seised  for  an  absolute  estate  in  fee-simple,  would  be  consi- 
dered as  giving  the  grantee  a  title  adverse  to  that  of  the 
trustee ;'  and  therefore,  if  twenty  years  had  elapsed  since  the 
date  of  that  conveyance,  the  trustee's  estate  might  be  ooasi* 
dered  as  annihilated.  This  and  the  doctrine  of  estoppels 
strongly  suggest  the  propriety  of  never  omitting  a  covenant 
by  a  vendor  or  mortgagor,  that  he  and  the  other  persons  coor 
veying  are  seised  for  an  absolute  estate  in  fee  simple,  at  law 
and  in  equity;  and  hence,  too,  we  may  perhaps  say  that  Sir 
Edward  Sugden's  assertion,  that  a  vendor's  covenants,  1st, 
that  he  is  seised  in  fee,  and  2d,  that  he  had  power  to  convey, 
are  synonymous,^  is  not  correct;  for  merely  conveying  tg  a 
person  in  fee  and  asserting  a  power  to  do  so,  has  not  been 
decided  to  be  sufficiently  precise  to  raise  an  estoppel,  aad 
certainly  could  not  be  so  forcible  to  constitute  an  adverse 
possession  as  a  direct  assertion  of  a  seisin  in  fee. 

Sir  Edward,  after  stating  the  substance  of  the  Dower  Act, 
observes,  '^  there  appears  to  have  been  no  sufficient  gitMjind 
for  this  alteration  of  the  law. '  The  wife's  ancient  right  of 
dower  has  been  in  effect  taken  away ;  and  surely  it  is  iocon- 

'  See  the  case  of  M'Qaeen  v./arquhar,  11  Ve8.467i  and  other  casw  cilQd  l&$^* 
V.&P.  351,352,  363. 

*  See  sect.  3. 

»  See  1  «ugd.  V.  &  P.  394. 

*  See  Right  ▼.  Bucknell,  2  Barn,  it  Adol.  278. 

*  2  8ttgd.V.&P.81. 
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sistent^  whilst  you  enable  the  husband  in  every  case  to  defeat 
it,  to  extend  the  right  over  equitable  estates." ' 

We  confess  we  can  only  regard  .the  Dower  Act  as  a  legis* 
lative  juggle.  After  the  usual  definitions,  with  a  great  show 
of  gallantry,  it  gives  a  widow  dower  out  of  equitable  estates, 
and  enacts  that  a  seisin  of  the  husband  shall  not  be  required. 
Then  begins  the  work  of  destruction — a  widow  cannot  claim 
dower  out  of  land  disposed  of  by  her  husband  in  his  lifetime 
or  by  his  will ;  again,  any  partial  estate,  charge,  or  incum- 
brance by  the  husband  is  valid  against  dowei^.  The  husband, 
too,  may  defeat  his  wife's  dower  by  a  general  prospective  de» 
daration  in  a  deed  or  will; — would  it  not  have  been  better  to 
have  aboUshed  dower  altogether,  except  when  a  husband  died 
i&testate  and  without  declaring  that  his  widow  should  Tiot  be 
entitled  to  dower? 

We  will  now  give  Sir  Edward's  remarks  on  the  Fines  and 
Recoveries  Act.  '*  The  sweeping  away  of  fines  and  recoveries 
is^  a  solid  improvement  in  the  law,  and  the  act  of  parliament 
is  a  miasterly  performance,  and  reflects  great  credit  on  the 
l^med  conveyancer  by  whom  it  was  framed.  But  the  policy 
of  the  provisions  of  the  act  may  be  doubted.  All  men's  titles 
tnust  for  many  years  depend  upon  the  law  of  fines  and  reco- 
veries} jmd  few  will  be  found  in  a  short  time  competent  to 
judge  of  their  validity.  The  substitute  for  the  old  law  is  one 
of  Vfest  complication,  introducing  a  protector  in  every  settle- 
ment, to  check  the  alienation  by  tenant  in  tail  in  remainder* 
Whilst  we  brush  away  our  old  books,  no  one  can  doubt  that 
di^  new  system,  from  its  complication,  will  lay  the  found?^- 
ti^Hi  for  new  ones,  and  that  the  construction  of  the  act  in 
every  given  case  will  not  be  settled  but  afler  a  long  run  of 
litigation,  although,  no  doubt,  at  first  every  thing  will  pro- 
ceed smoothly.  The  author  was  one  of  those  who  thought 
Hiat  the  law  would  have  been  more  simple  if  it  had  merely 
abolished  fines  and  recoveries,  and  made  deeds  to  declare  the 
uses  of  fines,  and  to  make  tenants  to  the  prcecipe  in  recoveries 
effectual  without  actually  levying  a  fine  or  sufFermg  a  reco- 
very. 

"  The  act  has  effected  an  important  alteration  in  the  law,  by 

]  1  Sug4.  366. 
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makiag  th«  tenafit  for  life  contmue  to  be  the  protector  of  a 
settlement,  even  after  he  has  sold  the  estate,  or  it  ha&  passed 
froia  bfm  by  bankraptey  or  inaolTency.  Tim  appears  to  be 
iiiiwise«  For  the  act  takes  away  the  controul  of  equity  ovo' 
the  pioteotor,  declares  that  his  discretion  is  absolute,  that  he 
cannot  commit  a  breach  of  trusty  and  that  the  doctrines  of 
equity  applicable  to  a  donee  of  a  power  dealing  with  an 
object  of  the  power  are  not  to  be  applied  to  him.  He  may, 
therefore,  make  what  bargain  he  pleases  with  the  tenant  in 
tail  after  the  nxitwral  check  (for  snch  the  possession  of  tlM 
first  estate  may  fairly  be  considered)  has  been .  conveyed 
away«  In  the  case  of  a  bankrupt^  he  may  acquire  a  gseat 
property  as  against  his  creditors,  and  a  case  uKty  occur  in 
which  he  may  by  his  concurrence  enable  the  first  tenant  in 
tail  to  bar  a  subsequent  remainder  vested  by  his  bankruptcy 
in  his  own  assignees.^" 

We  do  not  think  it  correct  to  describe  the  new  system  of 
protectors  as  one  ^'  of  .vast  complication  ;"  certainly  tiie  cased 
in  which  a  consent  to  a  disposition  by  a  tenant  in  tail  shall  be 
required  are  minutely  described,  and  this  may  be  tedioaS| 
and  will  require  attention ;  but  it  is  not  complication.  That 
questions,  will  arise  upon  the  construction  of  this  ad  theve 
can  be  no  doubty  for  no  care  or  skill  can  provide  words  and 
sentences  which  may  not  be  abused  by  ignorance  or  perverse 
ingenuity,  or^  what  is  almost  equally  pernicious,  by  ^apev* 
abundant  caution.  A  question  will  perhaps  be  raised  whether 
a  disposition  by  a  married  woman  of  kuid  vested  in  her  and 
lier  husband  in  her  right  be^valid  unless  conveyed  by  lease 
and  release^  and^  both  deeds  be  acknowledged  by  her/  The 
clause  enabling  married  women  to  convey,  enacts,  that  ^'it 
shall  be  lawful  for  every  married  woman  by  deed  to  dis{k)se 
of  lands  of  any  tenure  as  fully  and  eilFectually  as  she  ooiald 
do  it  if  she  were  a  feme  sole ;  save  and  except  that  na  audi 
disposition  shall  be  valid  unless  the  husband  concur.  -  in  iA^ 
deed  [not  deeds]  by  which  the  same  shall  be  effected  ,i«it 
unless  the  deed  [not  deeds]  be  acknowledged  by  hev  as 
therein  directed."  Certainly  the  clause  seems  to  contemplate 
a  disposition  by  a  single  deed,  and  not  a  complex  assurance, 
as  a  lease  and  release,  which,  though  one  ussurancBj  are  two 

»   Vol,  i.  387.  '  '    ' 
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d«tedft^  if  th«r  difficvMy  be  in  the  wotd^  '^  a»  foHy  «nd 
effeelttadfy  an  she  could  do  if  slie  ni^re  afeme  sole/'  and  lh»t 
a  fiBia«  %»]e  caanot  convey  a  fee  simple  in  poMesflkm  by  A 
vdKte  reieaee;  it  may  be  mid,  she  is  enabled  to  conrey  ^  by 
d^edy'  tfavt  isy  a  deed  or  any  deed,  and  tbat  these  wonh  '^  at 
folly/'  &e^  net  refy  predse  ordefinile^  hare  no  restrictnre 
kac^f  and  can  only  mean^  that  tboogb  covert  she  HMy  makar 
a  deed.  But  suppose  the  words  referred  to  were  held  to 
coflstiiute  a  married  woanoi  a  feme  sole  as  to  the  land  in- 
tended  to  be  conreyed^  they  conld  not  amiBiilate  the  estate 
of  the  husband,  and,  therefore,  the  estate  or  intersst  to  be 
cosreyed  by  the  wife  would  be  in  remainder  or  expectancy^ 
and  woold  pass  fay  a  simple  grant.  Bat  this  qnestiori  could 
only  arise  where  the  estate  rested  in  the  wife,  or  in  her  and 
her  fansfaand  in  her  ri^it,  was  m  passemon.  Now  it  is  clear 
that  a  lease  by  a  husband  of  land  vested  in  him  and  his  wife 
id  her  right  for  one  year,  if  they  both  shall  &o  Uxtg  liVe^  is 
ralid^  and,  consequently,  after  such  a  lease  the  estate  which 
remains  to  be  operated  upon  under  the  clause  just  cited  is  an 
estate  in  remainder,  and  is  properly  disposed  of  by  a  deed  of 
release  or  jprant,  and  therefore  the  language  of  the  clause  is 
oofusct.  It  could  not  be  seriously  eootended,  that  because 
a  lease  and  release  are  deemed  one  amsurance,  therefiife  the 
lease  eotdd  not  be  ascribed  io  the  hasbtmd  akme;  just  as 
wisely  might  it  be  said  that  connected  links  Cannot  be  relied 
vpon  as  a  binding  chain  unless  all  are  made  by  the  same 
hand«  But  as  the  acknowledgment  of  both  lease  and  release 
has  been  g^ietally  required  ex  abundanti  cautelft,  it  is  ad-^ 
mitted  it  is  prudent  to  adopt  the  practice^  especially  as  only 
ene  fee  is  payable.^ 

•  To  the  clause,  that  no  arreara  of  rent  or  of  interest  in 
respect  of  any  sum  of  money  charged  upon  or  payable  out  of 
toy  land  or  rent,  or  in  i^espeot  of  any  legacy,  shall  be  recovered 
bitt  within  six  years  next  after  the  same  respeclsvely  shall 
have  become  due.  Sir  Edward  appends  the  note,  ^  this  clftuse 
shoald  be  modified  without  loss  of  time^  or  the  grossest  in* 
justio^i  will  he  committed  upon  the  just  rights  of  legatees  and 
othefs>  particillarly  infant  legatees* "  ^ 

it  has  been  asl^,  whether  in  proving  a  title  to  tithes  in 

1  Sm  R«g«]a  Gescraiei  of  C.  F.  Triiu  T.  1684  -,  pan.  •  Vol.  i.  41 1 . 
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lay  bands  it  is  still  necessary  to  produce  the  grant  of  the 
rectory  from  the  crown;  and  we  think  it  is;  for  the  Limitation 
of  Actions  Act  does  not  aifect  tithes  belonging  to  a  spiritual 
corporation  sole,  therefore  the  grant  is  necessary  as  prima 
fade  evidence  that  the  tithes  in  question  do  not  belong  to  the 
rector.  A  title  to  lay  tithes  is  not  affected  by  2  &  3  Will.  4. 
c.  100.  which  act  only  applies  to  moduses  and  exemptions 
from  tithes. 

The  following  case  is  given  by  Sir  Edward  from  a  MS. 
note,^  and  is  so  important  that  we  are  anxious  to  make  it  as 
generally  known  as  may  be. 

<^  In  Johnson  v.  Kennett,  the  estate  was  devised  to  the  son 
in  fee,  subject  to  the  debts,  an  annuity  to  the  widow,  and 
l^acies  to  the  daughters.  The  son  also  was  entitled  to  the 
personal  estate.  Two  or  three  years  after  the  testator's 
death,  the  son  and  his  wife  levied  a  fine,  and  conveyed  the 
estate,  without  reference  to  the  debts  and  legacies,  to  uses  to 
bar  dower.  The  son  then  sold  the  estate  in  lots  to  several 
purchasers.  The  conveyances  recited  the  will,  the  convey- 
ance and  fine,  the  contract  to  sell,  and  an  agreement  to  give 
to  the  purchaser  a  bond  of  indemnity  against  the  legacies. 
The  deeds  did  not  recite  that  the  debts  were  paid.  In  some 
of  the  deeds  the  widow  joined  and  released  her  annuity  ^o 
tanto.  Each  purchaser  had  a  bond  of  indemnity  against  the 
legacies,  in  which  no  notice  was  taken  of  the  debts.  The  daugh- 
ters  filed  a  bill  against  the  purchasers  and  the  assignee  of  the 
son.  The  bill  stated  that  the  son  had  paid  the  debts,  and  that 
the  legacies  were  unpaid.  The  answers  did  not  deny  that  the 
debts  had  been  paid,  and  stated  the  belief  of  the  purchasers 
that  the  legacies  were  unpaid.  It  was  held  that  the  estates 
were  still  charged  with  the  legacies  in  the  hands  of  the  pur- 
chasers, for  they  dealt  with  the  son,  not  as  a  trustee  for  the 
widow  and  daughters,  but  as  the  owner  of  the  estate,  and  didy 
were  aware  that  the  legacies  were  unpaid,  and  did  not  represent 
that  they  were  told  or  supposed  that  the  debts  were  unpaid.*' 

The  c<HKluct  of  the  purchasers  in  this  case  was  certaiidy 
most  injudicious;  but  the  case  suggests  the  caution  that 
under  similar  circumstances  the  purchaser  should  inquire 
whether  all  the  debts  are  paid,  and  if  the  answer  be  in  the 
affirotative,  and  even  perhaps  if  it  be  in  the  negative,  but  the 

!  Vol.  ii.  39. 
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ciroumstanoes  render  the  accuracy  of  the  stEttemetit  doubtful 
or  BiispieiouSy  he^  the  purchaser^  should  require  the  estate  to 
be  discharged  of  the  legacies. 

We  confess  we  do  not  exactly  comprehend  the  fcwrce  of  the 
objection  that  the  purchasers  ^^  dealt  with  the  son^  not  as  the 
trustee  of  the  widow  and  daughters^  but  as  the  owner  of  the 
esl^tje  ;'^  for  the  son  with  regard  to  purchasers  was  owner ^  if 
debts  were  unpaid^  though  personally  liable  in  equity  to  the 
clfthjas  of  the  creditors  and  daughters.  But  if  the  purchaser 
kn^W  oTAmffht  have  known  that  all  the  debts  were  paid,  then 
the  son  could  not  alone  make  a  good  title  without  lowing 
tb^l  the  legacies  were  also  paid.  In  fact,  the  only  substan- 
tial objecticHi  to  the  title  of  the  purchasers  was,  that  they 
ki^Qw  the  debts  were  paid.  As  to  the  widow  the  son  could 
npt  .1^  deemed  a  trustee,  and  of  course  the  estate  could  not  be 
sojid  discharged  froi^i  her  annuity  without  her  concurrence, 
whether  the  debts  were  paid  or  not,  unless  a  purchaser  could 
bftv^^shpwn  that  his  purchase-money  was  specifically  applied 
in  payment  of  debts.^ 

Under  the  title  of  "  a  few  cursory  observations,"  Sir  Edward 
gi^es^his  xeaaons  at  considerable  length  for  opposing  the  bill 
la^^y  introduced  into  Parliament  for  establishing  a  general 
re^try  of  deeds ;  but  as  the  bill  has  been  since  thrown  out, 
the.re  is  no  immediate  necessity  for  recurring  to  them. 


; 


ART.VU.— THE  POOR  LAW  AMENDMENT  BILL. 


T^rB  Poor  Law  Amendment  Bill  has  escaped  the  House  of 
ComsE»am  less  impaired  perhaps,  on  the  whole,  in  its  effi- 
^eteney,  than  was  to  be  expected;  though  many  alterations  of 
moH^  thim  doubtful  expediency  have  been  introduced.  On 
cmf>  p^ii^  even  a  salutary  change,  so  far  as  it  goes,  appears  to 
haye  been  effected. 

We  have  always  ^differed  from  the  view  which  the  Com- 
missioners,  in  their  Report,  appear  to  have  taken  of  the  Set- 
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tlement  Law.  In  proposing  to  reduce  all  the  heads  of 
seittlenient  to  oncj  they  seem  to  have  thought  the  mischievous 
operation  of  the  law  ascribable  in  some  measure  to  the  num-* 
ber  and  variety  of  the  modes  in  which  a  settlement  may  be 
acquired;  in  other  words,  to  the  degree  of  facility  with  which^ 
a  person  may  be  enabled  to  change  his  place  of  settlement. 
In  doing  so  they  appear  to  us  to  have  acted  on  a  principle 
directly  opposite  to  the  true  one;  if  accumulations  of  redun- 
dant labour  in  particular  spots,  and  the  consequent  inequsdity 
of  parochial  burthens  be,  as  the  Commissioners  themselves 
admit,  the  principal  evils  entailed  upon  the  country  by  the 
law  of  parochial  settlement.  To  provide  for  the  gradual  diB'* 
persion  of  such  accumulations  would  appear  to  be  the  leading 
object  of  any  change  in  the  law;  whereas,  if  the  most  obyi* 
ous  probabilities  be  not  the  most  fallacious,  nothing  will .  so 
surely  arise  from  abolishing  the  acquisitive  settlements,  as  the 
perpetuation  or  increase  of  those  inequalities  of  parochial 
population,  which  are  already  too  monstrous  to  be  borne* 
Notwithstanding  the  state  of  pauperism  prevailing  in  t)^ 
south  of  England,  there  is  no  one  entire  county  of  which.it 
can  be  proclaimed  that  the  whole  population  contained  in  yX 
is  redundant;  and  yet  multitudes  of  parishes  are  to  be  j^i^x^ 
in  which  more  than  half  the  labouriag  population  are  u^eiOr 
ployed  during  certain  seasons  of  the  year  and  support^. ip 
idleness  on  the  rates.  No  doubt  a  large  number  of  paiishp^ 
are  at  present  deriving  great  benefit  from  the  existence,  .of 
these  inequalities,  by  which  they  obtain  a  ready  supply  .4>f 
labour  at  the  periods  when  they  want  it,  without  the  burthepi 
of  providing  for  the  labourers  when  employment  is  p;la<^ 
This  advantage  the  small  and  lightly  burthened  parishes  ha,ve 
been  enabled  to  secure  to  themselves,  at  the  expense  of  the 
overburthened,  by  the  law  of  settlement  in  its  preseptj  sjtate; 
by  any  simplification  of  the  law  of  settlement,  it  appa^f  v  tp 
us,  they  will  be  enabled  to  perpetuate  and  incriease  tbes^;ine- 
qualities  still  further  to  their  own  advantage;  such  advaptagfi, 
nevertheless,  can  only  last  until  the  parishes  sacrificed 
are,  n^ined  utterly  by  so  unfair  a  distribution,  of  the,  bur- 
then ;  their  more  prosperous  neighbours  will  then  suffer  in,  their 
turn,  like  the  parishes  which  are  now  paying  j;ates.in^d:pf 
the  parish  of  Cholesbury  in  Buckinghamshire* 
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That  these  morbid  congestions  of  redundant  tebour  attt  in 
fact  owing  in  great  measure  to  the  law  of  parolchial  s^le^ 
men!,  there  can  be  small  doubt.  Little  more  than  thirty 
yeat-s  after  the  law  of  settlement  and  removal  estaWiihed  by 
the  13  k  14  Car.  II.,  we  find  the  8  k  9  Will.  lit,  c.  «0, 
dommencing  with  these  words:    . 

''■Forasmuch  as  many  poor  persons  chargeable  to  the  parish, 
township,  or  place  where  they  live,  merely  for  want  of  work> 
would  in  any  other  place  where  sufficient  employment  is  to 
be  had,  maintain  themselves  and  families,  without  being 
burtitiensome  to  any  parish,  township,  or  place,  but  not  being 
able  to  give  such  security  as  will  or  may  be  expected  and 
^required  upon  their  coming  to  settle  themselves  in  any  other 
plabe,  they  are,  for  the  most  part,  confined  to  live  in  their  own 
"parishes,  townships,  or  places,  and  not  permitted  to  inhabit 
elsewhere,  though  their  labour  is  wanted  in  many  other  placet 
where  the  increase  of  manufactures  would  employ  more  hands.**' 

We  contend,  then,  that  the  Commissioners  have  taken  a 
wrong  view  of  this  part  of  the  subject,  and  have  acted  on 
j)rfiiciples  directly  opposed  to  the  right  ones  in  recommending 
k  chadge  to  a  stricter  law  of  settlement,  instead  of  relaxing 
tMt' which  is  already  so  strict  as  to  give  certain  parishes  the. 
t^vantages  over  others  which  have  been  mentioned  above> 
In  the  same  propoiiion  we  give  credit  to  the  House  of  Com- 
mons for  departing  from  the  recommendation  of  the  Commis- 
sioners, and  restoring  all  the  old  heads  of  settlement  with 
Ae  exception  of  two.  Thus  little  can  be  said  to  have  bedn 
done  relative  to  the  law  of  settlement;  whereas,  surely  sottie 
sfibstantial  good  might  have  been  effected,  either  by  erecting 
larger  districts  for  parochial  purposes,  or  by  relaxing  the  law 
of  settlement,  so  as  to  make  it  easier  to  acquire  a  new  settle*- 
mtot  than  it  is  now  under  the  strict  caution  and  vigilance 
exercised  by  the  rate-payers  of  the  respective  parishes. 
'  *  We  find  the  following  observations  on  this  subject  in  the. 
^B^p^rt  'of  one  of « the  assistant  Commissioners  t 

*''Trtie  expense  occasioned  by  the  Settlement  Law  is  certainly  tlie 
least  part  of  it6  mischief;  for  more  substantial  objections  we  need 
only  l<iok  to'the  itnpediments  caused  by  it  to  the  free  circuliatibn  of 
Tabtettt;  thfe  parochial  jealousies  and  frauds  which  it  bccasions  iind 
the  power  put  into  thd- hands  of  the  pauper,  of  selecting  the  victittis 
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q£v}u^,9wj;i  d68t^uupi>4  a,pow£r  pft^n  turped.to  his  personal  Recount, 
fg94.^(>P9^iin^a  «i|t;  %\\^  expense  of  a  perjury.  With  regard  to  tliQ 
fir^)tjOjEp,^|^^^.|^vils^  it  i§i.al^etb^  to.^e.paroqhial  assessments^  and 
^^  .-A^}^^^.nt.  l^Wy^  |b^t  we  owe  those  partial  accumulations  .of* 
spjper^b^Qdant  laboi^r^  .which  oppress  some  portions  of  the  land  to 
i^  tadyantage  of  others :  the  terms  upon  which  relief  is  given 
<^nstraiDiAg  ^he  presence  of  the  individual  on  a  particular  spot^ 
^d.that;  spot  of  all  others^  the  one  where,  supposing  him  able- 
bodied,  he  is  unable  to  maintain  himself  by  his  labour.  The  worst 
&xh}bitio&  of  this  evU  is  found  in  manufacturing  districts;  where 
the  speculations  of  an  individual  frequently  become,  in  failing,  the 
ruin  of  a  whole  parish.  », 

"  In  order  tp  procure  a  dispersion  of  this  superabundance  wher^ 
H  already  exists^  and  to  provide  labour  a  natural  current  in  future^ 
^WG  mijOdes  of  proceeding,  as  regards  a  change  of  the  settlement 
lam, .  s^m  to  present  themselves  for  choice ;  either  to  multiply 
greatly  the  facilities  of  acquiring  a  settlement,  or  to  do  away  with 
aeitleixiefit  altogether." 

";Xhe  principal  evil  is  the  stoppage  of  the  free  circulation  of 
laboiiir^  itnd  its  coixsequent  accumulation  in  particular  places,  an  evfl 
whkK  id  daily  increasing  with  the  general  increase  of  pauperisni. 
Parishes  comparatively  little  burthened  with  poor  are  enabled,  by 
valiantly  taking  advantage  of  the  present  settlement  law,  to  fortify 
jth^fBselves  against  the  admission  of  any  new  parishioners,  and  to 
avatV  tliemselvos  of  that  abundance  of  labour  wiiich  their  neigh- 
botirs  ai«  «tt{^rtiiig  at  seasons  when  they  want  it*  ..To  ^u^b 
fMeshf sr  .^e  Poor  Laws  are  an  advants^e,  enhancing.  tl>^,  i^alu^  find 
ir^ttt  of  the  land*  This  power  o£  exclusion  is  bcigioning  eyery,  vvhere 
'to  bfi' e»er^iaed  with  the  greatest  vigilance  and  jealousy.;,  in  mo$|t 
^Wirisbes  the  man  who  makes  a  settlement  is  looked  upon  as,a.puU|c 
ofiender.  ,  The  late  alterations  in  the  law  of  settlemept  by  rendng 
a  lacisixi^Qt  have  greatly  increased  this  power  of  exclusion^  an4  ^ 
tis« quite  obvious  that  any  diminution  of  the  number  o£  settlements 
or  of  the  facility  of  acquiring  them,  must  increase  it  still  more. 
Sup^o9e»  (qt  instance,  that,  with  the  view  of  diminishing  litigation 
amd'fraud,  b^^th^settlement  alone  were  left.  A  man  and  his  wife 
»fettled  l^^birth  in  parish  A.  come  to  reside  in  piarish  iS« ;  the 
'psarishk^ners  of  B,  are  interested  to  discourage  this  in  every  poss^ 
Irle  imf,^  because  the  .children  born  in  B^  will  be  settled  there,; 
therefore  they  will  eoas^^  not,  to.  erpfdoy  thii?,.nj^.>,Qr  ,giye,)^ 
olHtoni^  as  *be  «ape,J89ay,bey  ai^d  tfyu^f  4riv^  biqa,%;c\ei9jWfsity  jjaqk 
to^u/. .  If  he.conaes^  Jto  Ri  .mvmv^^f  fhe  .peJr^€^9j^,t,iqi^  {WJill^qg^n 
whenlieijd^esnoariiy,  oir.at  Ic^^t^sp  f^o^nas  his  wj^  s^Qjyi  .^mp- 
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toms  of  pregnancy.  He  may  come  to  wdrk  ki  B.'If'he'pleMen^ 
but  It  is  on  condition  of  his  residing  in  A.  and  flk]rig^1yi^"^hifc}^^fi 
on  that  parish,  and  thus  the  accumulation  gdes  oit  wdrie'dteuif  eVi^; 
This  is  not  practised  now,  hecause  birth-settlement  f«  MUbih  t^ 
sorted  to,  being  usually  intercepted  by  a  derivative  or  aequi^ed  'tf^ 
tlement ;  but  hirings  f6t  a  year  are  avoided,  apprenticfetf  refutfe^, 
cottages  pulled  down;  and  were  birth  the  only  ^etdemeiit,  the 
births  of  legitimate'  children  would  be  as  zealously  forestalled  at 
those  of  bastards  are  at  present. 

**^  The  plain  state  of  the  case  is  this,  that  so  long  as  any  settle* 
ment  whatever  is  retained,*"  the  greater  the  facility  given  to  its 
acquisition,  the  greater  chance  will  the  labourer  have  of  finding 
himself  located  where  his  presence  will  be  least  a  burthen;  diere- 
fore  the  proposals  of  reducing  the  value  of  the  tenement,  and 
{shortening  the  term  of  the  hiring  and  service,  deserve  CMisidera- 
tion.  Suppose  the  latter  were  reduced  even  to  a  single  day,  dad 
that  any  bond  fide  renting  of  any  tenement  were  made  su0loieai> 
what  would  be  the  efifect?  Would  it  be  to  prevent  the  fkrm&t  em^ 
ploying  at  any  time  any  labour  but  that  of  his  own  parishioners  ? 
On  the  contrary,  I  believe  that  the  utter  impossibility  of  exduding 
the  foreign  labour  at  certain  periods  of  the  year,  would  ensure 
k  more  equitable  distribution  of  it  and  of  the  parochial  buttheiw.'' 

''  To  abolish  settlement  altogether  is  only  carrying  the  same 
principle  a  step  further ;  instead  of  making  a  man  entitled  to  relief 
where  he  did  his  last  day's  work,  he  would  become  entitled  where 
h6  tras  last  found.  In  other  words,  he  would  become  entitled  to 
relief  Wherever  he  chose  to  ask  for  it,  to  which,  imder  the  present 
institutions  of  parochial  management  and  assessment,  there  would 
l5e  seHotts  objection.  It  will  be  said>  a  man  would  have  nothing  to 
do  fdrhts  support  but  to  go  from  parish  officer  to  parish  ofiker 
and  exact  money  as  the  condition  of  taking  himself  away^  and 
thus  pauperism  would  become  more  powerful  and  triumphant  than 
ev6r  in  the  shape  of  vagabondism.  Again,  arbitrary  accumnlatioBB 
might  still  be  expected  to  take  place,  no  longer  indeed  by  the  con^ 
straint  of  circumstances,  but  wholly  at  the  will  and  caprice  of  the 
paupers  or  vagabonds  themselves.  The  evil  apprehended  is»  in 
fact,  thus  recited  as  existing  in  the  preamble  to  the  Act  15&  14 
Cft*.  2,  c.  12,  the  origin  of  our  present  Settlement  Law :  *  Whaneais 
by  feasdnof  some  defects  in  the  law,  poor  people  are  not  restrained 
fl-bm  going  from  one  pariish  tb  another,  taid  therefore  do  end^avoikr 
td^i^etile'  themselves  ih  those  parishes  where  there  is  f be  beststoefc, 
flpiPlargeist  cdrmmoimr  or  Wastes  to.  build  cottages,  and  the  inoBt 
Wdods  Ifoi-  them  to  l)ui^  ahd  destroy ;  and  when  they  ha^  con* 
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9iiti6^  it^  th&n  to  another  fukvish,  and  atkst  biacoine  'rogtieis  .said 
v^igabgndB/i  rto  tbe  great  dUcofu^ragement  of  parishes  tp  prc^y^i^ 
stocksf  3'Hbf  ce  it  is  liable  to  be  devoured  by  stranger^.'  It  is  useJEiil 
tm  'obser?!^  how  legislation  may  have  the  eifect  of.  substituting  one 
e^treai^.for  soother;  an  act  to  abolish  settlement  might  at  this 
tJune  reasonably  contain  this  preamble :  *  Whereas  by  reason  of 
some  defects  in  the  law,  poor  people  are  restrained  from  going 
from  one  parish  to  another,  and  therefore  become  settled  and  con- 
gregated in  those  parishes  where  there  is  the  least  stock  to  support 
them,*  &c. 

**  Whether  our  present  parochial  circumstances  are  such  as  to 
establish  the  wisdom  of  the  preamble  of  the  13  &  14  Car.  2;  may 
be  one  question ;  but  another  and  far  more  important  one  is,  Whe- 
iJier  they  may  not  be  so  modified  as  to  take  away  altogedierllit 
necessity  of  preserving  the  settlement  law.  Not  to  mention  ^a 
national  poor-rate,  the  universal  establishment  by  law  of  work"- 
Rouses,  with  district  assessments  for  their  support,  seems  all-sufSr 
cient  for  this  ef&ct.  The  able-bodied  pauper  or  vagabond  wo^ld 
have  little  reason  to  prefer  relief  in  one  place  to  relief  in  another, 
for  it  would  be  given  on  disagreeable  terms  in  all ;  and  the  person 
to  whom  he  should  apply  for  it  would  no  longer  be  at  his  mercy, 
through  the  dread  of  burthening  his  parish  with  a  protracted 
incumbrance,  or  having,  as  the  other  alternative,  to  establish  an 
order  of  removal." 

The  Commissioners  themselves  have  probably  expected  to 
produce  much  alleviation  of  the  evils  of  settlement  by  tb^ 
plan  of  incorporating  together  several  parishes  for  the  pu^pp^ 
of  having  one  common  workhouse,  under  the  jomt  ^.d^^ii^j^r 
tration  of  a  board  of  guardians.  An  absolute.  igiltHority'.tfii 
unite  parishes  for  this  purpose  is  given  to  the  eentral  bo%rd; 
but  as  each  parish  is  to  pay  separately  for  the  maintenanjpe  yof 
its  own  paupers,  the  parochial  separation,  as  regards  setter 
ment,  is  as  complete  as  ever.  It  is  true  that  by  clause  (31)  an 
union  may  be  made  also  for  the  purposes  of  settlement;  but 
that,  as  proposed  in  the  original  Bill,  was  only  to  be  with  the 
consent  of  three-fourths  of  the  guardians  of  the  parishes  copr 
cemed.  From  what  has  been  already  said  of  the  interest  felt 
by.  many  parishes  in  perpetuating  the  inequality  of  the  paro- 
chial burthens,  it  is  easy  to  see  that  this  preliminary  vi^Quld 
ba>^e  very  genemlly  defeated  .ijhe  applicati^  of  thiis  ^lutaj^ 
plain;  :.nev^rtheleg€i^  in  the  Gominittee  of  the  IJcku^  of  Com.- 
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fiuons  the  difficulty  has  been  ioi^reaaed  fay  making  the  Ufiimi*'' 
i!i^oti«  coneeftt  of  all  the  guanttand  neeessaxy  to  au-tttncm.  for 
the  purposes  of  settlement.  We  bear  that  still  fonjbermis** 
chief  is  meditated  in  the  House  of  Lords^  by  making  tlM 
consent  of  the  several  parishe;ii  concerned  necessary  for  incor- 
poration by  the  Commissioners  in  the  first  instance,  for  the 
purpose  merely  of  maintaining  a  common  workhouse.  As 
there  are  not  only  individuals,  but  whole  parishes,  which  pro- 
fit, or  think  they  profit,  from  the  parochial  distresses  of  others, 
it  is  npt  improbable  that  such  a  provision  may  defeat  the 
wJhde  scheme  of  improvement  contemplated. 
.  By  clause  (72;  considerable  improvement  is  introduced  in 
the  practice  of  removals,  to  the  following  eflect :  No  person 
is  to  be  removed  until  after  notice  of  his  being  chai^eable  is 
sent  to  the  parish  to  which  the  order  of  removal  is  directed, 
nor  without  a  statement  of  the  grounds  of  removal.  If  the 
order  be  submitted  to,  the  person  may  be  removed  at  once; 
othervidse  he  is  not  to  be  removed  until  the  time  for  appealing 
has  expired,  nor,  in  case  of  an  appeal,  until  the  place  of  his 
settlement  be  finally  determined.  Costs  of  relief,  from  the 
time  of  notice,  to  be  borne  by  the  parish  to  which  the  pauper 
belongs. 

The  above  clause  requires  to  be  made  more  explicit  in 
several  points.  After  submission  to  the  order,  is  it  intended 
tbat  the  parish  may  or  may  not  appeal  within  the  period  now 
fixed  bjilaw?  and  what  is  to  be  considered  the  ^Tta/ determi- 
nation of  the  appeal,  supposing  a  case  is  referred  to  the 
Court  of  King's  Bench? 

The  change  of  practice  introduced  by  the  following  clauses 
in  tlie  trial  of  appeals  will  be  interesting  to  most  of  our 
readers. 

"  73.  And  be  it  further  enacted,  That  in  every  case  where 
notice  of  appeal  against  such  order  shall  be  given,  the  over- 
seers or  guaidians  of  the  parish  appealing  against  such  order, 
or  any  three  or  more  of  such  guardians,  shall.  With  such 
notice,  or  fourteen  days  at  least  before  the  first  day  of  the 
sessions  at  which  such  appeal  is  intended  to  be  tried,  send 
or  deliver  to  the  overseers  of  the  respondent  parish  a  state- 
ment in  writing  under  tfieir  hands  of  the  grounds  of  such 
appeal;  dnd  upon  the  hearing  of  such  appeal  it  shall  not  be 
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lawful  ^fcrth^'bverseeri^  of  such  appellant  parish  to  be  heard 
ia  dMppori  of  nnth  appeal,  imlefis  8uch  notice  and  statement 
shall  have  been  sc)  given  as  aforesaid  :  Provided  always^  that 
a  shall  not  be  lawftil  for  the  respondenft  er  appellant  paridi, 
^n  the  trial  of  any  appeal,  to  go  into  or  give  evidence  of  any 
other  grounds  of  removal,  or  of  appeal  against  any  order 
of  removal;  than  those  set  forth  in  such  respective  statements 
«s  aforedaid. 

"  74:  And  be  it  further  enacted,  That  upon  evecy  such 
appeal,  the  parish  against  which  the  same  s^all  be  decided 
shall  pay  to  the  other  the  full  costs,  charges,  and  expenses 
which  such  parish  may  have  incurred  or  shall  have  been  put 
to  by  reason  of  such  appeal,  to  be  ascertained  by  the  justices 
determining  the  same,  or,  if  they  see  fit,  by  the  clerk  €>f  the 
peace  of  the  county,  division,  district,  or  liberty  where  such 
appeal  shall  be  heard  or  determined,  who  shall  in  eith^  case 
certify  the  amount  thereof ;  and  in  case  the  overseers  of  tike 
poor  of  the  parish  liable  to  pay  the  same  shall,  upon  demadd, 
and  upon  the  production  of  such  certificate,  refuse  or  neglect 
to  pay  the  same,  the  amount  thereof  maybe  recovered  in 
the  same  manner  as  any  penalties  or  forfeitures  are  by  this 
act  recoverable. 

"  76.  And  be  it  further  enacted.  That  if  either  of  the 
parties  shall  have  included  in  the  statement  sent  as  hereifi* 
before  directed,  any  grounds  of  removal  or  of  appeal  which 
shall,  in  the  opinion  of  the  justices  determining  th^appeal, 
be  frivolous  and  vexatious,  such  party  shall  be  liable,  at  the 
discretion  of  the  said  justices,  to  pay  the  whole  or  any  part 
of  the  costs  incurred  by  the  other  party  in  disputing  any  siich 
grounds,  such  costs  to  be  recovered  in  the  manner  herein- 
before directed  as  to  the  other  costs  incurred  by  reason  of 
such  appeal." 

It  is  curious  and  edifying  to  observe,  how  invariably  eirery 
legislative  attempt  to  restrain  litigation  redounds  to  the  glory 
and  advantage  of  us  lawyers.  The  trial  of  parish  appeais 
at  Quarter  Sessions  has  proved  for  the  last  twenty  years  'an 
excellent  school  of  training  for  young  aspirants  to  professional 
distinction  in  the  Courts  of  Common  Law.  The  Settlefrient 
Law  formed  a  distinct  and  compact  branch  of  krtowlddge, 
comparatively  superficial  from  its  modern  growth,  and,  so'fkr. 
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notdifficukto  be  mastered;  presenting,  neverthelefliBj.pomts 
oi  the  nicest  subtlety,  and  occasionally  even  pioiwdity:,  for 
the  exercise  of  the  mind;  there  was  a  tribunal  too  by  oio 
means  mich  as  to  oyerawe  merit  of  the  mo«t  modeat  de- 
scription, and  an  enforcement  of  regularity  and  the  rules  of 
evidence  sufficiently  lax  for  the  encouragement  of  young 
beginners;  the  profits  of  successful  practice  by.  no  means 
contemptible,  not  to  mention  the  formation  of  country  con- 
nexions, and  an  occasional  introduction  (on  Wednesdays  and 
Saturdays  during  tenn)  to  the  notice  of  the  Judges  in  the 
Cknirt  of  King's  Bench.  With  all  these  advantages,  there 
was  one  imperfection  still  clinging  to  the  Sessions  practice, 
one  deficiency  which  the  professional  novice,  fresh,  from  his 
fitudiea  in  the  Temple,  could  not  but  remark  and  lament ; 
there  was  no  special  pleading;  there  was  no  record  raising 
^nakedly  and  simply  the  real  and  only  point  for  discussion 
before  the  Court,  in  accordance  with  the  just  principles  of 
thai  beautiful  science.  The  proceedings  were  all  ore  tenus^ 
as  in  the  barbarous  days  of  the  Courts  of  Westminster;  the 
parties  came  into  Court  with  little  or  no  knowledge  respec- 
tively of  the  opponent's  case ;  issues  of  fact  and  issues  of  law 
were  left  to  struggle  for  precedence  in  the  mouths  of  the 
leading  advocates ;  end  how  many  issues  of  either  descrip- 
4iQn  should  be  tried,  and  in  what  order,  were  questions  left 
to  the  arbitrary  practice  and  pure  discretion  of  the  sitting 
.Gomt'  It  is  needless  to  add,  that  Chance  was  the  great  Di- 
vinity which  ruled  in  these  regions  of  Cimmerian  darkness, 
Iight,^however,  is  about  to  be  created  out  of  chaos ;  the  sun 
of  spcK^al  pleading  has  been  summoned  to  rise  over  the  vei^e 
^ibe  abysm,  and  impart  life,  order,  and  consistence  to  the 
wwdering  atoms  of  Sessions  jurisdiction.  The  respondents 
are  to  state  in  writing  "  the  grounds  of  removal,*'  and  the 
appellants  to  st^te  in  writing  "  the  ground^  of  appeal,"  and 
each  party  is  to  be  restrained  to  giving  evidence  in  support 
5of.  their  statement.  It  will  at  once  be  seen  that  these  pro- 
ceedii^s  diflfer  only  in  the  subject-matter  of  dispute  from  the 
dilatation  by  .the  plaintiff  of  the  cause  of  action,  and  the 
plea  by -the  defendant,  stating  his  matter  of  defence.  The 
fif^t  question  probably  which  will  arise  undei:  this  sta-tute 
,for  the  decision  of  the  judges,  will  be,  in  what  c^ses  a  re- 
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ft^naene  pari*  shall"  be  allowed  to  plead  the  gaieral  i&me 
^  ma  ^tioster  est,' '  (be  is  neme  of  our's),  or  what  matters  they 
stotiW-W' Unstrained  to  plead  spedally  ,•  also*  wh^heJr 
dduMe 'pleading  should  be  allowed  or  disallowed,  and  how 
mahy  difFeifent  pleas  raising  different  issues  of  fact  or  law; 
After  a  little  time  the  obvious  advantage  will  be  discovered 
of  allowing  the  respondents  a  replication  to  the  appellants* 
plea.  The  former,  for  instance,  admits  the  facts  set  up  -by 
the  latter,  but  disputes  the  legal  inference ;  what  need  in 
sm^h  a  case  to  bring  the  witnesses,  at  a  great  expense,  into 
Court  ?  allow  the  respondents,  therefore,  to  demur  in  repli^ 
cation,  and  pray  a  concilium.  There  is  the  same  reason  for 
allowing  the  appellants  a  rebutter  and  a  surrebutter  on  behalf 
of  the  respondents.  Thus  in  the  course  of  time  a  beautiftd 
structure  will  be  raised  precisely  analogous  in  all  its  parts 
to  the  pleading  in  civil  actions,  and  subject  ^  the  same 
rules  of  science;'  for  no  doubt  the  decisions  of  the  Judges 
will  introduce  as  close  a  conformity  as  possible,  and  eon-^ 
venience  will  from  time  to  time  suggest  certain  similar  modi- 
fications by  statute.  This  will  be  a  great  change  in  Sessions 
praxitice  ;  yet  observe  how  easily  and  quietly  it  is  introduced^ 
bow  short  and  simple  and  sublime  are  the  creative  expressions! 
^Vstate  in  writing  the  grounds  of  removal;"  "  state  in  writing 
the  grounds  of  the  appeal !''  "  Let  there  be  light !  and  tl]i^*e 
wasligbt,'^  is  the  only  parallel  which  history  affords. 

We  do  not  know  from  what  quarter  these  provisioti^ 
emanated,  (there  is  no  trace  of  them  in  the  Report  of  tlHi 
Commissioners,)  but  they  seem  to  us  little  calculated  te 
diminish  either  the  amount  of  litigation  or  the  expeiise  of 
it  From  what  we  know  of  the  disposition  of  parishes  ifi 
these  matters,  we  suspect  the  award  of  costs  to  the  winnifig 
side  will  rather  stimulate  than  discourage  the  practice  <tf 
playing  at  this  game  of  brag;  the  present  disinclinatioh' to 
try  appeals  being  owing  in  great  measure  to  the  experience 
which  most  parishes  have  acquired,  that,  whatever  be  the 
decision)  each  side  must  sufifer  ^onsidembly  in  paying  their 

own 'Costs.    The  Court  probably  will  throw  the^txtsk  of  as+ 

/.'•■'  .  •  '  '       ■ . ' 

'  *  It  does  not  appear  to  us  that  any  3uch  result  will  necessarily  ensue ;  nor  do  we 
coincide  in  the  opinion  which  the  wHtei'  appeaVs'to  enterCairi  of  th^  £hg1!'s&' system 
of . pleading. -H«JErfi«.  '  "   ' .  ' 
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$i$68ing  QQssi»  uQ^r  dknisesr  74  and  75  tipm  the^ .,«I^k  •  qf  f  >tbe 
peac^  ^a  will  vequim  in  some  esi^ea,  at  it  'm»ei9».  ^  iU4i  ft 
separate  Court  for  that  purpose,  fiut  c^  more-difficult  4iii«$* 
tion  will  be^  by  what  process  such  costs  ara  to  be  ^recoyered  t 
Reference  is  made  to  '^  the  manner  in  which  aay  penalties 
or  forfeitures  are  by  this  act  recoverable;"  that  is  to  say, 
*t  by  distress  and  s£de  of  the  goods  and  chattels  of  the  ofr 
fender  or  person  liable  or  ordered  to  pay  the  same  respeo 
tively,"  But  how  can  you  distrain  upon  a  parish,  the  party 
i«ally  liable,  and  spoken  of  as  such  in  this  Bill  ?  Touch 
the  goods  of  either  guardians  or  overseers,  and  they  will 
maintain  an  letion  of  trespass.  In  present  practice  there  is 
no.  recovering  the  £t>sts  of  an  appeal  ordered  by  a  Court 
of;  Quarter  Sessions,  but  the  -^^erseers  may  be  proceeded 
against  by  indictment  for  not  obeying  ^ihe  order.  As  the 
guardians  are  hereafter  to  decide  upon  removals  and  the 
^ial  of  appeals,  they  ought  to  stand  in  the  shoes  of  the  un-t 
lucky  dverseers  in  case  of  failure.  We  may  take  this  oppor- 
tunity of  stating,  that  the  Bill  is  by  no  means  sufficiently 
explicit  as  to  the  duties  intended  to  be  transferred  to  the 
guardians,  and  those  to  be  retained  in  the  overseers.  Are 
the  &amers  of  this  Bill  aware  that  it  is  now  a  moot  point 
under  Gilbeii's  Act,  whether  parish  indentures  should  be 
sigQed  by  the  guardians  or  the  overseers? 

The  principal  mischief  done  by  the  House  of  Commons  to 
the  original  bill,  is  contained  in  the  new  bastardy  clauses, 
which  will  go  very  near  to  preserve  the  present  practice,  or 
at  a;U. events  the  full  effect  of  it.  The  woman  will  retain  the 
lame  power  of  victimizing  the  reputed  father,  and  therefore  the 
^me  power  of  extorting  money  or  compelling  a  marriage; 
s]pi($.  will  therefore  retain  the  same  motives  to  incontinence^ 
and  continue  to  be,  as  now,  in  many  cases,  the  corrupton 
jOfn. the  Cither  hand,  when  the  proposal  comes  from  the  man^ 
it  > will  not  have  that  colouring  of  mere  selfishness,  which  his 
exemption  i  from  the  consequences  would  give  it,  but  come 
reQOmmended,  as.  usual,  by  the  prospect  that  if  anything  hap* 
pops,  ha  will  be  a  sharer  in  the  calamity.  As  little  change, 
therefore,  of  a  salutary  tendency,  will  have  been  effected  in 
the  bastardy  as  in  the  settlement  law.. 
.    We  proceed  to  a  brief  consideration  of  the  new  and  remaric- 
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able  machinery  to  which  it  is  proposed  to  submit  the  future 
administration  of  the  Poor  Laws.  The  first  point  of  diifictilt^ 
aiid  danger  in  the  working  will  be,  the  appointment  of  the 
Central  Board  of  Commissioners.  The  government,  however 
desirous  to  give  the  act  a  fair  trial,  will  b^  placed  in  a 
dilemma  in  the  first  instance,  between  the  selection  of  pereons 
in  whom  the  country  will  be  disposed  to  feel  cbnfideiice, 
and  the  selection  of  persons  most  fit  to  discharge  the 
duties  of  the  office.  The  two  objects  of  choice  ought  to 
be  identical,  no  doubt;  but  we  very  much  doubt  if  it  ii 
actually  thie  case,  and  a  grand  mistake  may  be  cotmnitted 
by  a  weak  judgment  in  the  choice  of  these  alternatives. 
So  far  as  the  two  Houses  of  Parliament  are  cdticiBiHed', 
they  will  have  admitted  in  passing  this  bill,  that  those 
principles  of  improvement  which  are  set  forth  by  the  06m- 
missioners  in  their  Report,  and  which  it  is  proposed  of  course 
should  be  the  groundwork  of  the  new  **  rules,  orders  and 
regulations,"  are  correct  and  sound.  We  assert  this  oil  Hik 
ground  that  the  discovery  of  such  salutary  principles,  and  the 
design  of  giving  them  general  application,  are  the  whole  fotm- 
dation  upon  which  the  erection  of  this  new  authority  raster. 
The  ministers  therefore  will  be  careful  not  to  place  in  suiA 
appointments  persons  whom  they  do  not  fully  know  t6  Ijte 
possessed  of  such  sound  views  and  principles  as  virilt  haVe 
received  the  approbation  and  sanction  of  both  Hbus^  of 
ParUament.  .  .=     .  h| 

With  regard  to  the  extent  of  the  powers  to  be'  esteifeJsfed 
by  these  functionaries,  we  cannot  see  the  least  cause  ibt  alaknf, 
provided  they  be  properly  chosen;  inasmuch  as  tire  eaiinbt 
conceive  any  personal  motives  by  which  they  might  be  inflfa>- 
enced  to  abuse  such  powers  to  the  disadvantage  of  \ht  com* 
munity;  nor  will  they  do  so,  in  our  apprefaeni&ion»  exc^ 
through  ignorance,  indolence,  rashness,  timidity,  or  geheirk 
incapacity  and  indiscretion.  Our  only  doubt  regarding  thb 
efficiency  of  this  bill  is,  whether  the  powers  entrusted  ifi^ill '%fe 
sufficient  to  contend  against  the  mass  of  blind  priejudi^  ^d 
selfish  interest  which  will  be  arrayed  in  support  of  the  pres^^ 
maladministration.  *  -  -  .fi<i> 

Thier^  is  one  amendment  introduced  by  the.  Houfee  of  Com- 
mons, which  may  have  the  efifect  of  embarrasi^ib^  tlii  cbmthi^- 
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sioQers  ak^pet  in  the  outset  of  their  difficult  career,  and  of  clog- 
ging tf^ir  exertions  with  ^  mass  of  bu^ess  utterly  indefinite 
9Xii  incalculable,  to  which  certainly  they  ought  not  to  be 
fj^posed.  It  is  enacted,  that,  on  the  1st  of  June  183S,  all  relief 
to  ablie-bodied  persons  in  the  employment  of  individuals  shall 
cease,  and  that  all  relief  given  to  such  persons,  without  setting 
them  on  work,  shall  after  that  period  be  disallowed :  "  Pro- 
vided always,  that  in  case  at  any  time  or  times  after  the  said 
1st  day  of  June  1835,  the  overseers* or  guardians  of  any 
parish  or  union  shall  deem  it  advisable  that  relief  should  be 
given  to  any  able-bodied  person,  or  class  of  able-bodied  per- 
sons, or  his  Of  their  iamily,  who  at  the  time  of  applying  for 
auch,  relief  shall  be  wholly  or  partially  in  the  employment  of 
any  person  or  persons,  it  shall  be  lawful  for  such  overseers 
pr  guardians  to  make  a  statement  and  report  to  the  said  com- 
missioners, of  the  special  circumstances  which  in  their  judg- 
ment render  such  relief  expedient^  and  thereupon  it  shall  be 
l^iWful  for  t^e  said  commissioners,  if  they  think  fit,  to  permit 
such  overseer  or  guardian,  for  such  time  and  on  such  con- 
ditions as  the  said  commissioners  shall  think  it  advisable,  to 
give.relief  tosuch  able-bodied  persons,  or  class  of  able-bodied 
persons,  or  his  or  their  family,  although  such  persons  or  class 
of  persons  may  at  the  time  be  wholly  or  partially  employed 
a^^^oresaid." 

.,  It  ,$urj9ly  cannot  be  prudent  or  practicable  to  fix  upon  three 
persons  the  cognizance  of  all  the  individual  cases  of  exception 
to  the  general  rule,  which  might  be  set  up  by  all  the  overseers 
in  the  kingdom  unwilling  to  enforce  it.  If  the  general  rule 
be  considered  too  sweeping  to  be  enforced  at  once  through 
the  whole  country,  it  would  surely  be  better  to  leave  it  to 
gradual  introduction  by  the  commissioners  themsielves,  sub- 
ji^t,  afterwards,  to  temporary  and  local  suspension  at  their 
.discretion.  It  must  not  be  forgotten,  however,  that  no  law 
l^as  ever  yet  been  passed  distinctly  and  directly  sanctioning 
the  kind,  q(  allowance  here  contemplated,  and  that  the  mis- 
chJievQvis^. practice  which  it  is  here  proposed  to  give  the  com- 
xnissippem  l^he  power  of  sanctioning  is  generally  considered  as 
opposed  to  law. 

.  Oiaui^e  (     .  )  Q^x^^Ct9f  that  the  rules^  orders,  and  regula- 
tions,of  t}ie  Commissioner^  sh^^ll  be  removable  by  certiorari 


no 
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Only  into  the  Court  of  King^s  Bench,  with  the  intention,  pro- 
b^bly^  ik^t  their  legaUty  Bhmdd  be  questionable  only  thero; 
The  Cominissioners,  however,  triB  depend,  for  the  enforce- 
ment of  their  rules,  orders,  and  regulations,  upon  the  jus- 
tices of,  peace,  who  are  empowered  to  convict  summarily  <^ 
disobedience  &c.  Upon  such  occasions  it  is  presumed,  that 
the  legality  of  the  regulations  disobeyed  will  be  a  question 
for  the  magistrate  to  entertain,  especially  as  the  control  given 
to  the  Commissioners  over  the  administfatioii  of  the  Pbbi* 
Laws,  is  accompanied  with  these  words  of  modification,'*'  ac- 
cording to  existing  laws,  or  such  laws  as  shall  be  at  the  tiiilie 
existing/'  These  words  were  introduced  in  the  House  bf 
Commons,  at  the  instance  and  suggestion,  if  we  remembef,* 
of  Sir  James  Scarlett,  and  they  appear  to  have  no  effect  6r^ 
drift  whatever,  unless,  perhaps,  the  above  construction  might 
be  festened  on  them.  It  would  certainly  be  desirable  (if 
necessary)  to  use  express  words,  withdrawing  the  question  o¥ 
legality  from  the  consideration  of  the  magistrate,  and  conflnih^ 
his  adjudicaltion  to  the  fact  of  disobedience  and  the  amOuiit' 
of  the  penalty.  '  '     ' 

We  have  riot  space  to  enter  into  a  minute  examination  of 
the  details  bf  this  Bill,  but  many  of  the  minor  provisions 
appear  to  us  likely  to  involve  great  difficulties  in  practice. 
If  any  important  alterations  occur  in  the  Lords,  we  shall  pro-' 
baibly  have  the  opportunity  of  noticing  them  very  briefly 
before  the  time  of  our  publication.  ' 
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AUT.  VIIL-^PORENSIC  ELOQUENCE  OP   AMERICA.'— tVfiBSTftk^ 

SPEECHES. 

*  ■  I 

Speeches  and  Forensic  Arguments,      By  Daniel  Webster^ 

Boston.     1830/ 

We  know  not  how  this  work  has  escaped  our  attention  sq 
long,  as  it  presents  us  with  the  very  opportunity  we  have 
been  anxiously  watching  for, — an  opportunity  of  giving  a  fair 
specimen  of  the  Forensic  Eloquence  of  America*  We  have 
already  laid  under  contribution  the  bar  of  every  other  coiintry 
in  which  the  mode  of  administering  justice  afibrds  free  scope 
tp  this  de^cription  of  oratory ;  and  the  bar  of  the .  United 
Stiates  will  certainly  not  object  to  Mr.  Webster's  appearing 
QiK  such  an  occasion  as  their  representative.  Unless  both 
public  fame  and  private  information  speak  false,  he  has  en* 
jpyed  "  an  extent  of  practice,  a  degree  of  success,  in  theprpr 
fpssion  of  the  law,  rarely  equalled  in  any  age  or  country," 
and  (no  rare  occurrence  in  America)  has  amply  sustained  as  a 
^ebater  in  congress,  and  generally  as  a  public  speaker,  the 
high  c;elebrity  he  had  won  for  himself  in  the  courts. 

His, Forensic  Arguments,  strictly  so  called,are  of  a  Qompara- 
ti.vqlyjdry  character,  and,  like  all  chains  of  reasonings,  incapable 
of  beii^  estimated  by  parts.  We  therefore  pass  on  at  once  to  a 
forensic  speech,  replete  with  interest,  in  which  almost  all  Mx* 
Webster's  peculiar  powers  had  full  scope  for  displaying  them* 
selves*  It  is  entitled  an  "  Argument  on  the  Trial  of  John  F, 
Knapp  for  the.  murder  of  Joseph  White,  Esq.,  of  Salem,  in 
the  county  of  Essex,  Massachusetts."  The  following  is  a  brief 
outline  of  the  case. 

Mr.  White,  a  highly  respectable  and  wealthy  citizen  of 
Salem,  about  eighty  years  of  age,  was  found  on  the  morning 
of  the  7th  of  April  1830,  murdered  in  his  bed,  under  such 
circumstances  as  to  create  a  strong  sensation  in  that  town 
and  throughout  the  community. 

Richard  Crowninshield,  George  Crowninshield,  Joseph  J* 
Knapp,  and  John  F.  Knapp,  were  a  few  weeks  after  arrested  on 
a  charge  of  having  perpetrated  the  murder,  and  committed  for 
trial.     Joseph  J.  Knapp  soon  afterwards,  under  the  promise  of 
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favour,  fropi^gqyeruuieat,  made  a  full  coofe&ftion  of  the  cruae 
and  iixj^  c^cupv^a^^^  a^^t^mding  it  Wltbia  a  few  days  after 
this  di^iiQlpf  1^  w^  me^de,  Ri$:l»ard  Crownin&hield,  who  was  sup- 
po6e4.4Q  bave  .been  the  pcincipal  assassin^  committed 
suicide.:^    •  .        • 

A  speeifll.  session' of  the  Supreme  Court  was  ordered  by  the 
legislatuie  for  the  trial  of  the  prisoners  at  Salem,  in  July.  At 
that  time  John  F.  Knapp  was  indicted  as  principal  in  the 
murder,  tmd  George  Crowninshield  and  Joseph  J.  Knapp  as 
accessories. 

On  account  of  the  death  of  Chief  Justice  Parker,  which 
occurred  on  the  26th  July,  the  Court  adjourned  to  Tuesday, 
the  3d  of  August,  when  it  proceeded  in  the  trial  of  John  F, 
Knapp.  Joseph  J.  Knapp,  being  called  upon,  refused  to  give 
evidence;;  and  the  pledge  of  the  government  was  withdrawn. 

At  the  request  of  the  prosecuting  officers  of  the  goveo^ 
ment,  Mr.  Webster  appeared  as  counsel,  and  assisted  in  the 

trial. 

Mff(  J[)e3Bfer  addressed  the  jury  on  behalf  of  the  prisdner, 
and  vmasiieceeded  by  Mr.  Webster  in  the  following  speech:-— 

^'  I  am  little  accustomed,  gentlemen,  to  the  part  which  I  am  liow. 
attempting  to  perform.     Hardly  more  than  once  or  twice  has  it, 
happened  to  me  to  be  concerned,  on  the  side  of  the  government,  in  , 
any  criminal  prosecution  whatever;    and  never,  until  the  present 
occa^n,  in  any  case  affecting  life. 

"  But  I  very  much  regret  that  it  should  have  been  thought  ne- 
eessaty  to  suggest  to  you  that  I  am  brought  here  to  '  hurry  you 
9gzm%t  the  law,  and  beyond  the  evidence.'  I  hope  I  hav^  too 
much  regard  for  justice,  and  too  much  respect  for  my  own  cha- 
racter, to  attempt  either ;  and  were  I  to  make  such  attempt,  I  am 
sure  that,  in  this  Court,  nothing  can  be  carried  against  the  law,  and 
that  gentlemen,  intelligent  and  just  as  you  are,  are  not  by  any 
power  to  be  hurried  beyond  the  evidence.  Though"!  could  well 
have  wished  to  shun  this  occasion,  1  have  not  felt  at  liberty  to  with- 
hold my  professional  assistance  when  it  is  supposed  that  I  might 
be  in  some  degree  useful  in  investigating  and  discussing  the  truth 
respecting  this  most  extraordinary  murder.  It  has  seemed  to  be  a 
daty  iaeumbent  on  me,  as  on  every  other  citizen,  to  do  my  best, 
and  my  utmost'  to  bring  to  light  the  perpetrators  of  this  crime. 
Against  the  prisoner  at  the  bar,  as  an  individual,  I  cannot  have  the 
slightest  prejudice.     I  would  not  do  him  the  smallest  injury  or  in- 
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justice,     ^tl  do  not  affect  to  be  indifferent  to  thef  discovery  and 
the  psnisbment  of  t^is  de^p  guilt*     I  cheerfully  «Iiare  ih  ike'dp- 
prabrium,  how  much  soever  it  miiy  he,  which  is  eaM  on  ^biSe  *)yMr' 
fed  and  manifest  an  anxious  concern  that  all  who  had  a  pai^'fh  * 
{>lanning,  or  a  hand  in  executing,  this  deed  of  midnight  assassina^ 
Jtion,  may  be  l^ought  to  answer  for  their  enornioaB  eiinie  'Ht  the 
bar  of  public  justice.    Gentlemen,  it  is  a  most  extraorfKiMiry  case. 
In  some  respects  it  has  hardly  a  precedent  any  whertf  ceriaiidy 
none  iaour  New  England  history.    This  bloody  drama  ^chibked 
no  suddenly  excited  ungovernable  rage.     The  actors  in  it  were  not  • 
surprised  by  any^  lion-like  temptation  springing  upon  their  virtue, 
aiid  overcoming  it  before  resistance  could  begin.     Nor  did  they  do 
the  deed  to  glut  savage  vengeance,  or  satiate  long  settled  and 
deadly  hate.     It  was  a  cool,  calculating,  money-making  murder. 
It  was  an  ^  hire  and  salary,  not  revenge.'     It  was  the  weighing  of 
money  against  life,  the  counting  out  of  so  many  pieces  of  silver  . 
ag9iBslr«o  many  ounces  of  blood. 

-  *^  An  aged  man,  without  an  enemy  in  the  world,  in  fats  owh 
house^  and  in  his  own  bed,  is  made  the  victim  of  a  butcherly 
murdcffr  for  mere  pay.  Truly,  here  is  a  new  lesson  ^  ^infti^s 
and  poets.-  Whoever  shall  hereafter  draw  the  portrait  of  miuder^ 
if  he  will  show  it  as  it  has  been  exhibited  in  an  example,  wher0 
such  example  was  last  to  have  been  looked  for,  in  the  very  bosoiii 
of  our  New  England  society,  let  him  not  give  it  the  grim  visage  of 
Moloch,  the  brow  knitted  by  revenge,  the  face  black  with  settled 
hate,  and  the  blood-shot  eye  emitting  living  fires  of  malice.  Let 
him  draw  rather  a  decorous,  smooth-faced^  bloodless  demon ;  a 
picture  in  repose  rather'  than  in  action;  not  so  much  an  example  of 
human  nature  in  its  depravity,  and  in  its  paroxysips  of  crimef  as  an 
infernal  nature,  a  fiend  in  the  ordinary  display  and  developement 
of  his  character. 

.  **  The  deed  was  executed  with  a  degree  of  self-possession  and 
steadiness,  equal  to  the  wickedness  with  which  it  was  planned. 
Thj^  circumstances,  now  clearly  in  evidence,  spread  out  the  whole 
scene  before  us.  Deep  sleep  had  fallen  on  the  destined  victim, 
and  on  all  beneath  his  roof.  A  healthful  old  man,  to  whom  sleep 
was  sweety  the  first  sound  slumbers  of  the  night  held  him  in  their 
sofl  but  strong  embrace.  Tlie  assassin  enters  through  the  window, 
already  prepared,  into  an  unoccupied  apartment.  With  noiseless 
foot  he  paces  the  loiiely  hall,  half  lighted  by  the  moon,  he  winds  . 
up  the  ascent  of  the  stairs,  and  reaches  the  door  of  the  chamber*  , 
Of  this  he  moves  the  lock,  by  sofl  and  continued  pressure*  till  it 
turns  on  its  hinges,  and  he  enters,  and  beholds  his  victim  before 
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l^iDt  7he  xomn  .w^  uncommonlyopen  >tD  the  admuftion  of  iligjht* 
X\\fiM(^  of  (be  ionDoent  .sleeper  was  turned  ifema  tbe  ^nwrdeiwr, 
.§pd  Ibe.beiims  of  dbe  inoon,.KettiQg.on>tbetg«ay  locke^f  lUs.^igid 
Jt^nifi^  ^bofved  jum  .wlieire  .to  strike.  Xbe  JSital  'blow  i$  ^voal 
40^1  .tb^  ?io|ii|i:]|^iMi^es,  without  aJitruggle  or-jt  notioii,  ^firaip  Aeaip 
IK^e^gf  #)^e#p  to . ibe  ^^poae.of  >death  1  Hi  .is  the  MtasAiii  a  ^miq^wie 
tp  qial^e  jmre^WQ^^s  md  he  yet  .plies  the  dagger,  tk^offj^  it  waa 
idj^vJ^VSit^tJile  '^lad  be«a  destroyed  by  the  ;blo w  .of  cfbe.  Hiuily jwi 
jEie  even  rfiises  the  aged  arm,  that  he  may  not  £iil  inbis  aun>at2fthe 
Iieart,  apd  replaces  it;iigain  over  the  wounds  .of  the  poniardf  To 
gpi^  t})e  picture  he  esiplores  the  wcist  tfor  the  pidse!  Ihe^Ms  it, 
^d  aacertains  that  it  beats  nocloiiger!  It  is  accoiMipludied.  Slie 
ideed  is  done.  He  retreats,  -seiisaees  his  steps  tto  Ae  mmAwk^ 
pawes  |0^t  tbiKiugb  4t  as  heoanfte  in,  and  escapes.  He  ihaa  .done 
the  Msm^-rrtyo  e^  has  seen  bim,  mo  ear  lias  hwA  luln.  The 
^erel  is  .his  .own,  aodit  js  safe^! 

"  Ah !  gentlemen,  that  was  a  djoeadAil  mistake,  ifiach  la  mmf^ 
^Oau  be  safe  nowhere,  Tj)e  whole  oreatioii  .of  <7od  Ims  iDfMthar  nook 
nor  .coirn^f »  whene  the  guflty  jcatx  'bestow  it,  «nd  say  it  is  taaife.  Mat 
4P  f^j^od^i  <!f  that  «ye  .whidi  glanoes  duovgh  fji  disgniaaa,  aoA  te» 
jhotdii  .oveisy  tthing  as  in  Ahe  aplendfiur  .of  aaoii,»rrauch  «ecaBets  lof 
guik  a^^  QOKar  saife  &cm  detectioii,  eiren  by  men«  Time  it  4s,  gt» 
^rally  ji^ieaking,  ^that  '  murder  will  ^ut.'  Taue  at  is  that  Proiv> 
denoe  batb  ao  ordained,  jind  doth  so  govern  ithings#  Aat  those  vrio 
]break  the  great  Jaw  <xf  heaven,  by  shedding  ma&'a  blood,  addon 
fj^cce^d  .in  evading  discovery.  fispc^aUy,  in  a  .ease  exeilaQg  ao 
j^uob  at^4Q9  as  this,  discoyery  muat  /oome,  and  will  come  aoon^ 
or  later.  A  tbouaand  eyes  turn  at  once  to  exploce  every  oaiB^ 
everything,  eyery  circumstance  connected  iwilfti  die  time  and  places 
a  tboi^us^gntd  ears  ^eat^^  every  whisper;  a  tiuMisand  eausited  AEiinds 
intensely  dwell  on  the  scene,  shedding  all  their  li^t,  and  reader 
pf  kindle  th.e  slightest  circumstaAee  into  a  bkae  of  idiseovery. 
M.eai?^!^^^  ^  S^^^  ^^  cannot  keep  its  own  secret.  It  is  lUse 
to  jtself ;  or  rather  it  feels  an  irresistible  impulse  of  nanaeienoe  to 
))e  t^P^  to  its^f.  It  labours  imder  its  guilty  possession,  end  knows 
^ot  what  to  do  with  It.  The  human  heart  was  not  made  finr  liia 
residence  of  si^h  m  inhabitant.  It  finds  itself  preyed  an  by  «i 
tornoent,  vpbic^  it  does  not  aclmowledge  to  6od  nor  ^nan.  A  vuL 
ture  is  devouring  it,  and  it  can  ask  no  sympathy  or  assistanee, 
eitb^r  bom  beaven  or  earth.  The  secret  which  die  murderer  poss 
sesses  soon  comes  to  possess  him;  and,  like  the  evil  spirits  0f 
whieh  we  read,  it  overcomes  him,  and  leads  him  whithersoeirer  it 
wiU.    H»  feels  it  beating  at  bi^  li^art,  rising  tQ  lijs  thi;m^,  miM* 
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mnnHii^  4kd6mat,  He  tiiiniu  tlie  whole  wotU  iwes  k  in  ids 
&de,  Teads  it  in  his  eyes,  and  almos  Ifiears  its  workilig*  in  Ae  1^17 
's3ence  of  his  thoughts.  It  has  become  his  master.  It  betrays  his 
dMWfctiOii,  it  foreib  down  his  oomfage,  h  oonqaen  Us  prodenee. 
Wfaeil  sttipjeiQiis  from  wiAout  begin  to  embarruB  him,  cud  the 
■tt  ef  dreiAaafaniee  to  entangle  him,  the  &tid  uerwt  atniggies  wttli 
Mfll  greatfer  TMettoe  to  bunt  forth.  It  viost  >be  confessed,  it  mH 
lie^eoBffeasfld,  tibere  is  no  vefuge  from  oonfessaon  bot  euicide,  and 
swcsise  0  eomessioiia 

Our  readers  may  remember  the  extraordinary  degree  of 
ipapatby  escited  for  ThurteU>  in  consequence  of  his  bold 
beamg  at  bis  trial  and  execution,  though  no  reaaonable 
dotib^  of  his  guilt  was  entertained  by  any  ooe.  The  saiae 
piinciple  in  human  nature  seems  to  have  been  at  work  ia 
favofUr  i^  the  yet  unknown  assaasins  of  Mr.  White;  and  Mr. 
Wifibster  ihoa  applies  himsdf  to  clear  away  the  prejudice :«— 

*<  Such  is  human  nature  that  some  persons  lose  their  abhorrence 
of  crime,  in  their  admiration  of  its  magnificent  exhibitioms.  Ordi- 
nary vice  is  reprobated  by  them,  but  extraordinary  guilty  exqui- 
sjite  wickedness,  the  high  flights  and  poetry  of  crime,  seize  on  the 
imagination,  and  lead  them  to  forget  the  depths  of  the  guilt  in  ad- 
jypxation  of  the  excellence  of  the  performance  or  the  unequalled 
atrocity  of  the  purpose.  There  axe  those  in  our  day  who  have 
jpade  great  use  of  this  infirmity  of  our  nature,  and  by  means  of  it 
^pnp  infinite  injury  to  the  cause  of  good  morals.  They  have  af- 
i^cted  not  only  the  taste,  but  I  fear  also  the  prinpiple^  of  the 
.young)  the  heedless,  and  the  imaginative,  by  the'exhibition  of  inter- 
esting and  beautiful  monsters.  They  render  depravity  attractive* 
^metimes  by  the  polish  of  its  manners,  and  sometimes  by  its  very 
(^t^Avagance ;  and  study  to  show  off  crime  under  all  the  advan- 
tages of  cleverness  and  dexterity.  Gentlemen,  this  is  an  extra- 
,jQrdinary  murder — but  it  is  stiJJ  a  murder.  We  are  not  to  Jos^ 
QVi^salves  in  wonder  at  its  origin,  or  in  gazing  on  its  cool  and  skil- 
ful execution.  We  ^e  to  detect  and  to  punish  it :  and  whije  we 
proceed  with  caution  against  the  prisoner,  and  are  to  be  sure  that 
we,  4°  not  visit  on  his  head  the  offences  of  others,  we  are  yet  to 
consider  that  we  are  dealing  with  a  case  of  most  atrocious  crime, 
which  has  not  the  slightest  circumstance  about  it  to  soflen  its  enor- 
mity.    It  is  murder,  deliberate,  concerted,  malicious  murder." 

*  Thttrtelt  cbinplained  of  the  public  indignation  stirred  up 
agstmdt  hhu;   Mr.  Knapp's  counsel  had  loudly  reiterated  a 
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so^i^)ffi^t  c»9i^ilar  co«ipl«iiit  Our  next  quotations  form  part 
o^,Mir>.Web«ter'i>ii*plytoit:^  '   '' 

..  *\  Qonipl^jnt  is  m^  that  rewards  were  offered  in  ihk  cave^aaA 
tjepoLptations  held  out  to  obtaki  testimony.  Are  not  rewards  alwli^ii^ 
offered  when  great  and  secret  ofiences  are  connnitCed?  'R^wavdlr 
"srere  offered  ia  the  case  to  which  I  alluded;  md  every  othav  meanft 
i»kfin  to  discover  the  offenders  that  ingenuity,  or  the  iwMt  pckrsei* 
vering  vigilance  could  suggest.  The  learned  counsel  have  stifiiaral 
their  zeal, to  lead  them  into  a  strain  of  complaint  at  the  maiiBier  in' 
which  the  perpetrators  of  this  crime  were  detected,. almost -indicate 
ing  that  they  regard  it  as  a  positive  injury  to  them  to  have  fouHd 
out  their  guUt.  Since  no  man  witnessed  it,  since  they  do  not '  now 
confess  it,  attempts  to  discover  it  are  half  esteemed  as  offidooi^' 
intermeddling  and  impertinent  inquiry.  "-"^ 

, "  It  is  snjd  that  here  even  a  committee  of  vigilance  was  iq)pokit6d. 
Thift  is  a  subject  of  reiterated  remark.  This  committee  are  poimiedf 
at|  as  though  they  had  been  officiously  intermeddling  widir  the 
administration  of  justice.  They  are  said  to  have  been  *  lahammg 
fyf  months'  against  the  prisoner.  Gentlemen,  what  must  we  do  in 
such  a  case?  Are  people  to  be  dumb  and  still  through  fearof  o^i^' 
doing?  Is  it  come  to  this,  that  an  effort  cannot  be  made,  a  hsind* 
can^iot  be  liffed,  to  discover  the  guilty,  without  its  being  saidtheHe> 
13. a  combination  to  overwhelm  innocence?  Has  the  comnmni^ 
lost  all  moral ,  sense  ?  Certainly,  a  community  that  would  not  W 
rpused  to  action  upon  an  occasion  such  as  this  was,--^a  oommfUhit^ 
which  (should  not  deny  sleep  to  their  eyes,  and  slumber  to  tht^ 
eyelids,  till  they  had  exhausted  all  the  means  of  discovery  and  4(6^ 
tection,  must  indeed  be  lost  to  all  moral  sense,  and  would  scAreel^ 
deserve  protection  from  the  laws."  -  '  r 

'     .  -  ■     '1 

«  But  the  learned  counsel  for  the  defendant  take  a  somewkttt'' 
^ffjer  flight  still.  They  are  more  concerned,  they  assure  us,  flof^ 
the  law  itself  than  even  for  their  client.  Your  decision  in  thto'dme 
they  say  will  stand  as  a  precedent.  Gentlemen,  we  hope  itwfll;' 
We  hope  it  will  be  a  precedent,  both  of  candour  and  intelligence, 
of  fairness  and  of  firmness ;  a  precedent  of  good  sense  and  honesit 
purpose,  pursuing  their  investigation  discreetly,  rejecting  loose  ge* 
neralities,  exploring  all  the  circumstances,  weighing  each  in  search 
qS  truth,  and  embracing  and  declaring  the  truth  when  found* 
V.  /Vlt  is  said  that  <  laws  are  made,  not  for  the  punishment  of  the 
guilty,  but'  for  die  protection  of  the  innocent.'  This  is  notquite 
acgwra^)  perhaps,  but  if  so  we  hope  they  will  be  so  administered 
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^t;tp ^e^  diat  pf oteotion.  But  whd  «r^  like  inttM^M  ^^fikM'^ihl^ 
law  would  protect  ?  Gentlemeni  liofi«ph  Whttli  'wvUp  ^llinocen^.* 
They  are  innocent  who,  having  lived  in  the  fear  of  God  through 
tlMi^daypwisli  to  sleep  in  fair  peace  through  the  night  ih  thrown 
h9ib<  The  law  is  establidhed,  that  those  who  live  qtifMl]Jr  micf 
siN|i<4}i&ietly,  that  they  who  do  no  harm  may  feel  none.  The  geti- 
tlemBn  can  think  of  none  that  are  innocent  except  the  prttonetat 
th»-lMir,  rnot  yet' convicted.  Is  a  proved  conspirator  to  murder,  in- 
lifxseiit?  AiB  the  Crowninshields  and  the  Knapps,  innocent?  What 
is  inwioence?  How  deep  stained  with  blood — how  reckless  in 
eoiiQf^^-^how  deep  in  depravity  may  it  be,  and  yet  remain  inno«' 
Ojean^^  •  The  law  is  made,  if  we  would  speak  with  entire  accuracy/ 
ti>:  .protect  the  innocent  by  punishing  the  guilty.  But  there  are 
l|icisfr  teaooent  out  of  Court  as  well  as  in ;  innocent  citizefls  not 
suspected  of  crime,  as  well  as  innocent  prisoners  at  the  bai^.  ' '    '  ^ 

h^*^TlieeriiBinal  law  is  not  founded  on  a  principle  of  venrgeance. 
\^:i»eB  not  punish,  that  it  may  inflict  sufiering.  The  humanity  of 
Ai^>  \&9  feels  and  regrets  every  pain  it  causes,  every  hour  of  re^ 
sjtmnt It. imposes,  and  more  deeply  still,  every  life  it  forfeit.  But 
i^  mjes.evil  as  the  means  of  preventing  greater  evil.  It  seeks  to 
deter  tfi^m  crime,  by  the  example  of  punishment.  This  is  its  truej 
itod  only  true  main  object.  It  restrains  the  liberty  of  the  few 
dfhliiikm^  that  the  many  who  do  not  ofiend  may  enjoy  their  own 
l^^jbyv  It  Ibrfeits  the  life  of  the  murderer,  that  other  mutdeifi 
i9i((y;iMit.be  committed.  The  law  might  open  the  jails,  and  at  once 
i^rfnee  fill  perscms  accused  of  offences,  and  it  ought  to  do  soj  if  it 
Q^iidd  be  made  certain  that  no  other  offences  would  hereafter  be 
c^miiled ;  because  it  punishes,  not  to  satisfy  any  desire  to  infliet 
I|^^%J)ut  si»^ly  to  pi?event.the  repetition  of  crimes.  When  the 
guilty,  therefore,  are  not  punished,  the  law  has,  so  far,  failed  xj^  its' 
purpose ;  the  safety  of  the  innocent  is,  so  far,  endangered.  Every 
Hj^^lintsbed  murder  takes  away  something  from  the  security  of 
c^ry. man's  life.  And  whenever  a  jury,  tlirough  whimsical  and 
]]jyQU|)4ei^  sgmplea,  suffer  the  guilty  to  escape,  they  makis  thlem* 
sfl^#s|j{uis wearable  for  the  augmented  danger  of  the  innocent^ 

:f^*.,We  wish  jaothi&g  to  be  strained  against  this  defendant.:  Whj^ 
tj;«n ,4111  (bis.ralarm?  Why  all  this  complaint  against  the-  timnner 
injwliichithe  crime  is  discovered?  The  prisoner's  eounsd  eateh  at 
Hl^^jp^ed  flaws  of  evidence,  or  bad  character  of  witnesses^  without' 
meetingi,il^>Ga«e.  Do  they  mean  to  deny  tlie  conspiri^y?  Db' 
tbeymoan-lo  deny  the  two  Crowninshielda  and  the  two  Knapps 
^ffif|)<99i^pira(»rs?  Why  do  they  rail  agaiAst  P^mer,  while  they^ 
d(b'f9<^/iAilSirQve^  apd  hardly  dispute  the  truth  of  any'  one  facfr 
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BWem  ib  by  Um?  Ini^ead  of  ibis,  it  is  iiMkle  YnoMet  of  sflvNinMht^ 
iiS!fy;%hM'WbMft  luMS  been  (Tevatted  v^n  to  h&tmf  bill  bo6i 
€»Mipfllidon%  ftild  to  vidlfltte  the  saoctity  of  fnstMbkfip>  af^,i  I 
why  ih»ibey  aot  aeat  tbe  cm*?  If  ikt  fart  i» cwt^  wby  iipl  iMit 
it?  Do  they  neaii  to  a«»y  that  Captain  White  ib  daad?  Om 
should  hsLVQ  ahnost  tii^pposad  even  tbat^  j&on  aocse  xeinrics  tiuii 
hav^beeftnaife.  D<»  they  ipeaa  to  deny  tbe  coDspiraty  ?  Oradnat-* 
tiag  a  coMf  iraqr,  do  they  mean  to  deiiy  only  that  Frank  Knapp,  tba 
puMlier  at  tbe  bar»  was  abetting  in  the  nmrdevy  b^ag  present^  and 
•Q  deay  that  be  was  a  principal?  If  a  eenspafacy  i»  proved,  iH 
beara  closely  upon  every  sabsequent  subject  of  inqniry.  Why  doft't 
tbey  cosie  to  tbe  &ct?  Heve  th«  cEefenee  is  wholly  ind&tinctr 
The  coiiasel  neither  take  tbe  ground  nor  abasdon  ri.  They  tsidicif 
fly  nor  l%ht.  Tbey  hover.  But  they  most  come  to  a  dbac?  moAs 
of  contests  They  must  meet  tiia  fiicts  and  either  ^ny  m  adaoift 
tbem.  Had  the  prisoner  at  the  baar,  dien>  a  knoWlsd^S'  of  (Ma  con- 
iq^tmcy  or  not?  This  is  the  question.  Instead  of  laying  out  titeia 
strength  in  compiainiBg  of  tbe  manner  m  wbicb  tfaa  deed  ia  «foe9t 
voredjT— of  de  extraordinary  pains  taken  to  biing  tisa  prismuni'n 
gnik  to  light, — would  it  not  be  better  to  show  there  was  no  guilt? 
Would  it  not  be  better  to  e^w  that  be  had  committed  no  erime? 
They  say^  and  tbey  ecMD^ani^  that  the  Goanannity  feel  a  ^reat  de« 
sifetbat  bo  should  be  puasshed  for  bis  erimea;-^ would  tt  Mat  to 
better  to  eonvinee  yon  that  be  has  committed  no  crime  V" 

As  Mr.  Webster  is  speaking  in  reply>  and  no  fur thev  Mprf'Qf^ 
mAiim  ifr  alfofded  thsia  wfa&l  may  be  eoUeeted.  fram  im 
tpaecb/so^nrach  of  it  as  eonststs  of  a  coDBMneniary  on  Awicnar* 
dience  necessarily  loses  Pi  considerable  portion  of  tt»  peiiiili 
We  shall  quote;  however ^  a  few  pasodEges  of  tbe  kifid,  sit6!f^ 
requesting  our  readers  to  keep  th^  few  fbllowifig  additidtMd 
particulars  in  mifld. 

Joseph  Knapp  had  married  a  niece  of  the  deceased,  ancl 
expected  to  inherit  a  part  of  his  fortune  in  case  of  his  dying 
intestate;,  but  it  was  understood  that  Mr.  White  had  made  a 
MfiU  bequeathing  the  bulk  of  iiis  property  to  others,  and  onfi 
pil9tft.Qf.the  design  was  to  destroy  tbe  will  before  the  nsurdeir 
ms^  QomfiaiUod*  The  facts  raising  tbe  strongest  presumption 
agtinni  the  pnsoiier  were  these: — A  letter,  sifpod  Cha/rlm 
€frMii^jmiii0r,  really  written  by  one  Pabaner,  a  pofson  imptt^ 
cu^  iti  l^e  plot,  and  intended  by  bim  for  one  of  tiie  iiLimpp% 
6atiie  by  tceident  into  the  hands  of  their  fatber,  who  etoti^iA 
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it  to^  flm  emmsiMee  of  proBecution.-  Thb  letter  eanveyet); 
8dme  hiforfliafitoii  ts^  to  the  crime.  ApprehenuTe,  wlien  top 
tAi^  of  fijfe*  Ct>n6e<)uenc6i9  of  the  accident^  and  with  the  Tiew 
df  tf^'iBrttiig  Siispicion  frOYft  themselves,  the  broHlers  ynoto  i> 
isit&t,  At^6  signed  Charles  Grant,  to  the  commitfee,  accustlig 
a  Mr.  Wfeite,  the  nephew  of  the  deceased,  of  the  murdei^ 
wtich  #as  rather  incautiously  described  in  it.  With  the  view 
of  givmg  public  suspicion  a  different  clue^  they  subsequently 
gave  out  that  they  had  been  stopped  and  plundered  by  % 
gang,  of  which  no  traces  could  be  found.  It  waft  further 
|lfe>fed  thai  Joseph  Knapp  had  received  a  large  sum  ia  five 
Utkm  pieees  («»  uaoBuial  coin  m  Ameariea)^  and  tiiot  Richsid 
CSrovriiMhieM  bstd  patssed  several  such  pieces  in  the  course 
of  a-  di^*  from  tthidi  it  wiae  srotight  to  be  inferred  that  the 
;^itee  of  blood  hssi  been  paid  in  this  particular  coin.  Another 
suspicious  circumstance  was,  an  attempt  made  by  Richard 
Sfiapp  t<^  commufiidate  with  Palmer  after  he  had  been  ar- 
rested and  committed  to  prison.  We  now  return  to  the 
speech: — 

**  It  may  be  proper  to  say,  as  a  preliminary  remark,  that  thef^ 
Hl^  fW<5  e^traofdinanry  cii'cuinstahces  attending  this  trial.  One  is, 
ttiat  ftichafd-  Crol^inshield,  junior,  the  supposed  immediate  per* 
petrator  of  the  murder,  since  his  arrest,  has  committed  suicide. 
Ife  hUA  ^6h€  to  arrsWer  before  a  tribunal  of  perfect  infallib^ty. 
The  other  is,  that  Joseph  Kaapp,  the  supposed  origin  and  planner 
of  the  murder,  having  once  made  a  full  disclosure  of  the  &c^s 
isttder  a  promise  of  indemnity^  is,  nevertheless,  not  now  a  witness, 
Ifotwithstanding  his  disclosure,  and  his  promise  of  indemnity,  he 
now  refuses  to  testify.  Mo  chooses  to  return  to  his  original  state» 
and  now  stands  answerable  himself,  when  tlie  time  shall  come  for 
his  trial,  l^hese  circumstances  it  is  fit  you  should  remember  in 
your  investigation  of  the  case. 

"  Your  decision  may  effect  more  than  the  life  of  thi«  defendant* 
ff  ^e  he  not  convicted  as  princip&l,  no  one  can  be.  Nor  can  any 
one  be  convicted  of  a  participation  in  the  crime  as  accessory.  th% 
Knapps  and  George  Crowninshield  will  be  again  on  the  commu*< 
nity.  This  shows  the  importance  of  the  duty  you  hav^  to  pei^ 
fotm\ — and  to  remind  you  of  the  degree  of  care  and  wisdom  as* 
cessary  to  he  exercised  in  its  performance.  But  certainly. thetM) 
considerations  do  not  render  the  prisoner's  guilt  any  dearer,  npr 
enhance  the  weight  of  the  evidence  against  him.    No  one  desires 
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jtm  to  regard  ooiiMquenees  in  timt  light.  No  one  wishes  anything 
to  be  strained,  or  too  far  pressed  against  the  prisoner*  StiU  it  is 
fit  you  should  see  the  full  importance  of  the  duty  derolved  upon 
you.  And  now,  gentlemen,  in  examining  this  evidence^  let  us. 
begin  at  tlie  beginning,  and  see  first  what  we  know  independent  of 
the  disputed  testimony.  This  is  a  case  of  circumstantial  evidence*. 
And  these  circumstances,  we  think,  are  full  and  satisfactory. '  The. 
case  mainly  depends  upon  them,  and  it  is  common  that  offences  of 
this  kind  must  be  proved  in  this  way.  Midnight  assassins  take  no 
witnesses.  The  evidence  of  x\ie  facts  relied  on  has  been,  some- 
what sneeringly,  denominated  by  the  learned  counsel  '^  circumsUBn» 
tial  stuff"  but  it  is  not  such  stuff  as  dreams  are  made  of.  Why 
does  he  not  rend  this  stuff?  Why  does  he  not  tear  it  away  with 
the  crush  of  his  hand?  He  dismisses  it  a  little  too  summarily.  It 
shall  be  ray  business  to  examine  this  stuffs  and  try  its  cohesion. 
.  **  The  letter  from  Palmer  at  Belfast,  is  that  no  more  than  flimsy 
stuff? 

"  The  fabricated  letters,  from  Knapp  to  the  committee,  and  Mr. 
White,  ate  they  nothing  but  stuff? 

**  The  circumstances  that  the  housekeeper  was  away  at  the  time 
the  murder  was  committed,  as  it  was  agreed  she  would  be,  is  that^ 
too,  a  useless  piece  of  the  same  stuff? 

"  The  facts  that  the  key  of  the  chamber  door  was  taken  out  and 
secreted,  that  the  window  was  unbarred  and  unbolted,  are  these  ^o 
be  so  slightly  and  so  easily  disposed  of? 

"  It  is  necessary,  gentlemen,  now  to  settle,  at  the  commence- 
ment, the  great  question  of  a  conspiracy,^* 

**  Let  me  ask  your  attention  then,  in  the  first  place,  to  those  ap- 
pearances  on  the  morning  afler  the  murder,  which  have  a  tendency 
to  show  that  it  was  done  in  pursuance  of  a  preconcerted  plan  of 
opertation.  What  are  they?  A  man  was  found  murdered  in  his 
bed. — No  stranger  had  done  the  deed — no  one  unacquainted  wtth 
the  house  had  done  it.  —  It  was  apparent  that  somebody  from 
within  liad  opened,  and  somebody  from  without  had  entered, — 
There  had  been  there,  obviously  and  certainly,  concert  and  co- 
operation. The  inmates  of  the  house  were  not  alarmed  when  the 
murder  was  perpetrated.  The  assassin  had  entered  without  any 
riot  or  any  violence.  He  had  found  the  way  prepared  before  him. 
The  house  had  been  opened.  The  window  was  unbarred  from 
within,  and  its  fastening  unscrewed.  There  was  a  lock  on  the 
door  of  the  chamber  in  which  Mr.  White  slept,  but  the  key  was 
gone.     It  had  been  taken  away  and  secreted.     The  footsteps  of 
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jtfae  moKckartt*  were  visible  omlidoors^  tesdtog|.0WMrd>tiie. window. 
The  ^lank  hy  which  he  entsrsd  the  window  utill^reimiiwd^  ^Tbe 
road  he  parsued  had  been  thus  prepared  icr.Jjkni...' 'tlfteji victim 
^as  ftlain,  and  the  murderer  had  escaped.  E^ery  diiifg*  indicated 
that  eomebody  from  mthin  had  co-operated  widb  fik)mebody  from 
withouL  Every  thing  proclaimed  that  some  of  the:  isun^ies,  or 
somebody  having  access  to  the  house,  had  had  a  hand  id  .the 
murder.  On  the  face  of  the  circumstances  it  was*  apparent)  there- 
fore, that  this  was  a  premeditated,  concerted,  conspired  amrder. 
Who,  then,  were  the  conspirators  ?     If  not  now  found  out,  we  are 

still  groping  in  the  dark,  and  the  whole  tragedy  is  still  a  mjFstery." 

«    > 

The  following  ia  Mr.  Webster's  comment  on  the  letter  ad- 
dressed by  the  Knapps  to  the  committee  :— 

"  Joseph  Knapp  requested  Allen  to  put  these  letters  Inbo  the 
post-office,  because,  said  he,  '  I  wish  to  nip  this  silly  affair  m  |the 
bud/  If  this  were  not  the  order  of  an  over-ruling  Provii^oe,  I 
should  say  that  it  was  the  silliest  piece  of  folly  that  was  ever  prac- 
tised. Mark  the  destiny  of  crime.  It  is  ever  obliged  to  refort  to 
such  subterfuges ;  it  trembles  in  the  broad  light :  it  betrays  it$elf 
in  seeking  concealment.  He  alone  walks  safely  who  walks  up- 
rightly. Who  for  a  moment  can  read  these  letters  and  dpubt  of 
J.  Knapp's  guilt?  The  conistitution  of  nature  is  made  to  inform 
against  him.  There  is  no  corner  dark  enough  to  conceal  him. 
There  is  no  turnpike  broad  enough,  or  smooth  enough,  for*  a  man 
so  guilty  to  walk  in  without  stumbling.  Every  step  proclaims  his 
secret  to  every  passenger.  His  own  acts  come  out  to  fix  his  guilt. 
In  attempting  to  charge  another  with  his  own  crime,  he  wrile»  his 
.own  confession.  To  do  away  the  effect  of  Palmer's  lett^i  signed 
Grant,  he  writes  his  own  letter,  and  affixes  to  it  the  name  of 
Grant.  He  writes  in  a  disguised  hand ;  but  how  could  it  happen 
that  the  same  Grant  should  be  in  Salem  that  was  at  Belfast?  This 
has  brought  the  whole  thing  out.  Evidently  he  did  it,  because  ;he 
has  adopted  the  same  style.  Evidently  he  did  it,  because  he 
speaks  of  the  price  of  blood,  and  of  other  circumstances  connected 
with  the  murder,  that  no  one  but  a  conspirator  could  have  kaQwn/' 

After  commenting  on  all  the  other  points  of  circumstantial 
evidence,  he  comes  to  the  last  resource  of  the  accusefl:Jthe 
endeavour  to  make  out  an  alibi,  whiqh  their  opunsel.^ad 
called  a  number  of  witnesses,  including  the  father  of  the 
Knapps,  to  prove.     The  general  observation  on  this  ^ort  pf 
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•vidnM^  tnd  the  alkitmi  ta  the  hiket'u  tutimea^f  tm  UkA 
fiftftsAflaeh  appear  U>  vm  moat  fitted  for  ftpeeiaieiii:^^ 

,  "  GentlemeDi  this  kind  of  evidence  is  not  satisfactory ;  general 
jinpressionB  as  to  time  are  not  to  be  relied  on.  If  I  were  called 
upon  fo  state  the  particular  day  on  which  any  witness  testified  in 
this  cause,  I  could  not  do  it.  Every  man  will  Aotice  the  same 
thing  in  his  own  mind.  There  is  no  one  of  these  youag  men  that 
could  give  any  account  of  himself  for  any  other  day  in  the  montk 
of  ApriL  Hiey  are  made  to  remember  the  fact,  and  then  thej 
think  they  remember  the  time.  He  has  no  means  of  knowing  it 
was  Tuesday  more  thah  any  other  time.  He  did  not  know  it  at 
first,  he  cduld  not  know  it  afterwards^  He  says  he  called  hiimeif 
to  an  account;  this  has  no  more  to  do  with  the  murder  than  with 
the  man  in  the  moon.  Such  testimony  is  not  worthy  fo  be  relied 
OB  in  aity  forty  shilling  cause.  What  oecasion  had  fav  to  eell  hkn- 
seif  to  an  aceecmt?  Did  he  suppose  that  he  shoukl  be  sufi^pectodl 
Had  he  any  intinmtion  of  this  conspiracy? 

"  Suppose,  gentlemen,  you  were  either  of  you  asked  wheiv  yen 
weie^  or  what  you  were  doing,  on  the  15th  day  ^  June;  yea  ceuld 
nat  answer  this  (question  without  calling  to  maid  aome  e^eate  te 
make  it  certain.  Just  as  well  may  you  remember  on  what  yoil 
dined  on  each  day  of  the  year  past.  Time  is  identici^#  It«^  sab* 
divisiona  are  all  adike«  No  man  loiows  one  day  fi^m  aaolhef^  of 
one  hour  from  another,  but  by  some  fisict  connected  with  il.  Daya 
and  hours  are  not  visible  to  the  senses,  nor  to  be  i^rehended  aad 
dietinguished  by  the  understandings  The  flew  of  time  is  kaewa 
only  by  something  which  makes  il;  and  he  who  speake  of  the  date 
of  OGciurrences  with  nothing  to  guide  his  recoUeetion^  BfeakM  at 
faodom,  and  is  not  to  be  relied  on.'' 

"  I  come  to  the  testimony  of  the  father.  I  find  myself  incapable 
of  speaking  of  him  or  his  testimony  with  severity.  Unfortunate 
oid  man?  Another  Lear,  in  the  conduct  of  his  children;  another 
Lear,  I  fear,  in  the  effect  of  his  distress  upon  his  mind  and  under- 
standing. He  is  brought  here  to  testify,  under  circumstances  that 
disarm  severity,  and  call  loudly  for  sympathy.  Though  it  is  im- 
possible not  to  see  that  his  story  cannot  be  credited,  yet  I  am  not 
aUe  to-  speak  of  him  otherwise  than  in  sorrow  and  grief«  Uafaaiipy 
father  I  he  strivea  to  remember,  perhaps  persuades  himself  that  he 
does  lemember,  on  the  evening  of  the  murder  he  was  himself  at 
home  at  ten  o'clock.  He  thinks^  or  seems  to  think,  that  his  son 
came  in  at  about  five  minutes  jpast  ten.  He  fancies  that  he  re^ 
iffiembers  his  conversation;  he  thinks  he  spoke  of  bolting  the  door; 
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then  goi&g  to  hm  bed*  Alft»!  these  are  hul  the  mmnttimg  Aneiif 
ef  SB  ifiteted  and  dktteseed  miiid.  Ake!  they  are  but  the  dreams 
If  hope ;  it*  uBeeftain  lights  iiekering  on  the  thiek  darknese  ef 
parental  distress.  Aksl  the  uisefaUe  fiither  knows  «ethii%^  ift 
nalkj,  dfall  tbeide  things*'* 

Mr.  Wet>ster  concluded  aa  follows : — 

<'6end!emen,  I  hare  gone  through  with  the  evidenee  fci  this  ease, 
and  have  endeavoured  to  state  ft  plainly  and  fairly  befdre  ydu.  t 
diink  there  are  conclusions  to  be  drawn  from  it,  which  you  canliOt 
doubc  I  think  you  cannot  doubt  that  there  was  a  conspiracy 
formed  for  f^e  purpose  of  committing  this  murder,  and  who  the 
conspirators  were. 

**  That  yott  eaanot  dodbt  that  the  CrownttshieUa  and  the 
KnappB  were  the  parties  in  this  conspiracy, 

"  That  yon  cannot  doubt  that  the  prisoner  at  the  bar  knew  that 
the.  murder  was  to  be  done  on  the  night  of  the  6th  of  AprS. 

*^  That  you  cannot  doubt  that  the  murderers  of  Captain  "White 
were  the  suspicious  persons  seen  in  and  about  Brown  Street  on 
that  night. 

**  That  you  Cannot  doubt  that  Richard  Crdwniushield  was  ifaa 
perpetrator  of  that  crime. 

'<  Thae  yo«i  eaftnot  cloifbt  that  die  prisoner  at  the  bar  was  In 
BlPOWft  Street  oft  that  ni^t. 

'^.if  theee^  tJwB  it  nmi  be  by  af^eenent,  ta  eoantenaaoe^  to  mi 
flie  pevpetralor.     And  if  so,  then  he  is  guiky  as  PrntdpaL 

"  GeatleBMny  yo«r  whole  eoncem  should  be  to  do  your  dutff 
and  leave  consequences  to  take  care  of  themselves.  You  wili  se» 
ceive  the  law  from  the  Court  Your  verdict,  it  is  true,  may  en- 
danger the.  prisoner's  life^  but  then  it  is  to  save  other  tive8«  If 
the  prisoner's  gutit  has  been  shown  and  proved,  beyond  all  reasoit- 
able  doubt,  you  will  convict  him.  If  such  reasonable  doubts  c(t 
gtatt  stiti  remain,  you  wilt  acquit  him.  You  are  the  judges  of  the 
whole  case.  You  owe  a  duty  to  the  public  as  weB  as  t(»  the  pri$onef 
fit  the  bar.  You  Cannot  presume  to  be  wiser  than  tli6  hcW.  Youf 
duty  is  a  plain,  sti^ight-fbrward  owe.  Iteubtlesir  we  W<niM  A 
jfldge  him  in  mefey.  Towards  Mm,  aa  air  in^idnalf  the  kw^  imn 
culcates  no  hostility;  but  towards  him,  if  pMrved  ftf  be  »  aill^> 
derer,  the  law,  and  the  oaths  you  have  taken,  and  public  justice^ 
difmand  that  yon  do  your  duty. 

^  If  ith  consciences  satisfied  with  the  discharge  Of  duty,  no  cM^ 
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sequences  can  harm  you.  There  is  no  evil  that  w?  Cjana^^  ^i)tb^?:< 
fa^q  or  fly  fron)}  but  the  consciousness  of  duty  disregarded. .  i  .. 
,  "  A  $,ense  of  duty  pursues  us  ever.  It  is  oiDnipresenti  li)Le  tbi^ 
Deity.  If  we  take  to  ourselves  the  wings  of  the  morning,  aiid 
dwell  in  the  utmost  parts  of  the  seas,  duty  performed,  or  duty  .vior^ 
lated,  is  still  with  us,  for  our  happiness  or  oiir  misery.  If  we  say 
the  darkness  shall  cover  us,  in  the  darkness  as  in  the  light»  our  obr 
ligations  are  yet  with  us.  We  cannot  escape  their  power,  nor  ily. 
from  their  presence.  They  are  with  us  in  this  life,  will  be  with  us 
at  its  close ;  and  in  that  scene  of  inconceivable  solemnity  whi^  lies 
yet  further  onward,  we  shall  still  find  ourselves  surrounded  by, 
the  consciousness  of  duty,  to  pain  us  wherever  it  has  been  ¥^-^ 
lated,  and  to  console  us  so  far  as  God  may  have  given  us  gvace  tq 
perform  it.''  :     " 


.J 


We  should  be  doing  Mr.  Webster's  oratorical  reputation* 
great  injustice,  were  we  to  leave  it  resting  on  extracts  from  a 
single  speech  on  circumstantial  evidence;  yet  this  is  the  only 
speech  of  a  strictly  forensic  character  in   the  volume  that 
affords  any  evidence  of  the  characteristic  qualities  of  bi^ 
mind,  the  other  forensic  arguments  being  exclusively  qccu^ 
pied  by  dry  matters  of  law.     We  must,  therefore,  resort,  to  a 
fiction  till  very  lately  in  full  operation  in  our  courts;  hftving^ 
brought  Mr.  Webster  vdthin  our  jurisdiction  as  a  lawyer,  jwe^ 
shall  proceed  to  try  him  in  his  public  or  political  oapacity^ 
for  which  the  most  ample  materials  are  fortunately  afforded 
us.     Nor  in  doing  this  shall  we  be  digressing  very  v^iddy' 
from  the  proper  object  of  our  work;  for  some  of  the  passaged 
we  have  it  in  contemplation  to  quote,  relate  to  legal  topics' 
which  we  have  had  frequent  occasion  to  discuss.    The  first 
speech  in  the  collection,  entitled  "  A  Discourse  delivered  a£ 
Plymouth,  in  commemoration  of  the  First  Settlement  of  Ne^y 
England,"  reviews  the  origin,  rise,  and  existing  circumsta^qgs, 
of  the  colony.    He  begins  by  vindicating  from  the  imputati^^ 
of  fancifulness  the  associations  excited  by  the  ^niu's  of  tbfii 
place<^the  rook  on  which  the  first  settlers  landed^  and  Aemi 
pcoceeds  to  the  following  a  happy  parallel  between  cifii  iaad' 
military  achievements. 


*'Ofthe  ten  thousand  battles  which  have  been  fought;  x>f'all 
the  fields  fertilized  with  carni^e;  of  the  banners  which  hAv^ihj^eii 
bathed  in  blood;  of  the  warriors  who  have  hoped  that  thi^  bad 


Webster*8  Speeches.  J25 

risen  from  the  field  of  conquest  to  a  glory  as  bright  and  as  duralyle 
as  the  stars,  how  few  that  continue  long  to  interest  mankind !  The 
vfetcM-y  of  yesterday  is  reversed  by  the  defeat  of  to-day ;  the  star  of 
Uailitaty  glory,  rising  like  a  meteor^  like  a  meteor  has  faHen ;  dii-^ 
gtade  and  disaster  hang  upon  the  heels  of  conquest  and  renown  \ 
victor  and  vanquished  presently  pass  away  to  oblivion,  and  the 
world  goes  on  in  its  course,  with  the  loss  only  of  so  many  lives  and 
so  much  treasure. 

"•  But  if  this  be  frequently,  or  generally,  the  fortune  of  military 
achievements,  it  is  not  always  so.  There  are  enterprises,  military 
as  well  as  civil,  which  sometimes  check  the  current  of  events,  give 
a  new  turn  to  human  affairs,  and  transmit  their  consequences  through 
ages.  We  see  their  importance  in  their  results,  and  call  them  great, 
because  great  things  follow.  There  have  been  battles  which  have 
fixed  the  fate  of  nations.  These  come  down  to  us  in  history  with  a 
solid  and  permanent  interest,  not  created  by  a  display  of  glittering 
armor,  the  rush  of  adverse  battalions,  the  sinking  and  rising  of  pen- 
nons, the  flight,  the  pursuit,  and  the  victory;  but  by  their  effect  in 
advancing  or  retarding  human  knowledge,  in  overthrowing  or  esta- 
blifidiihg  despotism,  in  extending  or  destroying  human  happiness. 
When  the  traveller  pauses  on  the  plain  of  Marathon,  what  are  the 
^notions  which  most  strongly  agitate  his  breast  ?  What  is  that  glo- 
riotuy  vecoUection  which  thrills  through  his  frame,  and  suffuses  his 
eyQ8?-^Not»  I  imagine,  that  Grecian  skill  and  Grecian  valor  were 
hei^  most  signally  displayed ;  but  that  Greece  herself  was  here 
saved*  It  is,  because  to  this  spot,  and  to  the  event  which  has  ren- 
ted, it  immortal,  he  refers  all  the  succeeding  glories  of  the  repubr 
lie.  It  is  because  if  that  day  had  gone  otherwise,  Greece  had 
perished.  It  is  because  he  perceives  that  her  philosophers  and 
orators,  her  poets  and  painters,  her  sculptors  and  architects,  her 
governments  and  free  institutions,  point  backward  to  Marathon^ 
and  that  their  future  existence  seems  to  have  been  suspended  on 
the  contingency,  whether  the  Persian  or  the  Grecian  banner  should 
Wav^  victoriouis  in  the  beams  of  that  day's  setting  sun.  And  as  his 
itM^igmation  kindles  at  the  retrospect,  he  is  transported  back  to  the 
iJitJel'estiiig  moment,  he  counts  the  fearful  odds  of  the  contending 
hDstB)  bis  interest  for  the  result  overwhelms  him ;  he  trembles,  as 
if  at.  were  still  uncertain,  and  seems  to  doubt  whether  he  may  con- 
sider Socrates  and  Plato,  Demostheness,  Sophocles  and  Phidias,  as 
secure,  yet,  to  himself  and  to  the  world. 

■'!•*  •  If  we  conquer/  said  the  Athenian  commander  on  the  morning 
of  l^afe  decisive  day, — ^  If  we  conquer,  we  shall  make  Athens  the 
greatest  city  of  Greece.*     A  prophecy,  how  well  fulfilled ! — *  If 
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6kMl  pTotipet  m*  migtit  have  been  the  more  appropriste  langna^ 
of  our  Fathers,  when  they  landed  upon  this  Rock; — *  if  Ood  prbn* 
per  a«,  fre  shull  here  begin  a  work  which  ahall  last  far  9ge$  \  we 
shidl  pliint  here  a  new  societj,  in  the  prind^es  of  die  fliHest  HieTtf  , 
and  the  pvreet  religion:  we  ahall  anbdoe  thia  wfldemeas  which  ti 
beibre  us;  we  ahall  fill  this  region  of  die  great  eondnent,  whldi 
stretches  almost  from  pole  to  pole,  with  cnrflisation  and  Christianity; 
the  temples  of  die  true  God  shall  rise,  where  now  ascends  the 
stnoke  of  idolatrous  sacriilce ;  fields  and  gardens,  the  flowers  of 
Slimmer,  and  the  waving  and  golden  harvest  of  autumn,  shal!  «• 
tisid  over  a  thousand  hills  and  stiretch  dong  a  thousand  Tallies; 
never  yet,  since  the  creation,  reclaimed  to  die  use  of  civilized  man. 
We  shall  whiten  diis  coast  with  the  canvass  of  a  prosperous  edm- 
mereet  we  shall  stnd  the  long  and  winding  shore  with  a  hundred 
cities.  That  which  we  sow  in  weakness  shall  be  raised  in  strengdi; 
Fnnn  our  sincere  but  houselesa  worship,  there  shall  spring  splendid 
temples  to  record  God's  goodness ;  Irom  die  simplicity  of  our  social 
union,  there  shall  arise  wise  and  politic  constitutions  and  govern- 
ment. Ml  of  die  liberty  whidi  we  ourselves  bring  and  breadie;; 
ftom  omr  seal  fiir  learning,  instilutions  shall  spring  which  shall  ikit^ 
ter  the  light  of  knowledge  throughout  the  land,  and,  in  tinie,pay&ig 
back  where  they  have  borrowed,  shall  contribute  their  part  to  the 
great  aggregate  of  human  knowledge ;  and  our  descendants,  throng^ 
all  generations,  shall  look  back  to  this  spot,  and  to  this  hour,  with' 
unabated  alPecdon  and  regard/  " 

It  has  long  been  deemed  a  good  joke  against  the  Anoert- 
cans^  taken  indiscriminately^  to  suppose  their  country  wag' 
colomsed,  like  New  South  Wales,  by  that  class  of  personB  sq 
humorously  described  by  Barrington,  who  was  one  of  them: 

«  True  patriots  we,  for  be  it  understood^ 
We  left  our  country  for  our  country's  good  {" 


J.  • 

'J     4 


Aftd  wbeni  among»t  other  groonds  of  complaint  agraut  thtt^- 
En^^ali  amy  for  buniiqg  Washington,  it  was  urged  thftt' 
the  records  of  the  colony  had  been  destroyed,  the  iJourier" 
newspifper  replied,  that  this  part  of  the  mischief  might  be' 
easily  repaired  by  presenting  Congress  with  a  complete  copy 
of  the  Newgate  Calendar.  The  prejudice,  we  trust,  has  long, 
died  away  which  gave  this  sort  of  imputation  its  currency,' 
and  tpth  English  and  Americans  will  recognise  Mr.  Wefcster^^ 
description  as  not  merely  eloquent  but  true : — 
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**  Am  tim  scene  pAss^s  befiure  us,  we  caa  hardly  toAux  miSng 
whether  this  be  a  band  of  male&ctors  and  felons  flying  fton  justiotf 
What  are  their  crimes,  that  they  hide  themselves  in  darkness  t«*To 
what  punishment  tac  they  exposed,  that  to  avoid  it,  men,  and  wo« 
menf  and  children,  thus  encounter  the  surf  of  the  North  Sea,  and 
the  terrors  of  a  night  storm  ?  What  induces  this  armed  pursnili 
and  this  arrest  of  fugitives,  of  all  ages  and  both  sexes  ?«i»Truthdoaa 
not  allow  ns  to  answer  these  ini|uiries,  in  a  manner  that  does  credit 
to  the  wisdom  or  the  justice  of  the  times.  This  was  not  the  flight 
of  guilt,  but  of  virtue.  It  was  an  humble  and  peaceable  religion, 
flying  from  causeless  oppression.  It  was  c(mscienoe>  attemptii^  to 
eaeape  from  the  arbitrary  rule  of  the  Stuarts.  It  was  Robinson 
and  Brewster,  leading  off  their  little  band  from  their  native  soil,  at 
first  to  find  shelter  on  the  shores  of  the  neighbouring  continent,  but 
ultimately  to  come  hither ;  and  having  surmounted  all  difficulties, 
and  braved  a  thousand  dangers,  to  find  here  a  place  of  reAige  and 
•f  rest  Thanks  be  to  God,  that  this  spot  was  honoured  as  tha 
asylum  of  religiotts  liberty.  May  its  standard,  reared  here,  remain 
finr  eyer  t'-^May  it  irtse  up  as  high  m  heaven,  till  its  banner  shall  flm 
die  air  of  both  continents,  and  wave  as  a  glorious  ensign  of  peaca. 
aiid  security  to  the  natimis !'' 

^'  Differentf  indeed,  most  widely  different,  from  all  these  instances 
of  einigration  and  plantation,  were  the  condition,  the  purposes,  and 
the  prospects  of  our  Fathers,  when  they  established  their  infknt 
colony  upon  this  spot.  They  came  hither  to  a  land  from  which  they 
were,  never  to  return.  Hither  they  had  brought,  and  here  they 
were  to  .fix,  their  hopes,  their  attachments!  and  their  objects.  Some 
natural  tears  they  shed,  as  they  left  the  pleasant  abodes  of  their 
&thers,  and  some  emotions  they  suppressed,  when  the  white  clifA 
of  their  native  country,  now  seen  for  the  last  time,  grew  dim  to 
their  sight.  They  were  acting  however  upon  a  resolution  not  to  be 
changed.  With  whatever  stifled  regrets,  with  whatever  occasional 
hesitaUon«  with  whatever  appalling  apprehensions,  which  might 
sqttietignia  visa  with  force  to  shake  the  firmest  purpose*  they  b»d 
yMpP^mtied  themselves  to  Heaven  and  the  elements ;  and  a  diou«, 
s§nd  jieagu^9  of  water  soon  interposed  to  separate  them  for  ^ver. 
from  the  region  whiph  gave  then)  birth*  A  new  existence  aw^it^d. 
them  here ;  and  when  they  saw  these  shores,  rough,  cold,  bar- 
barous, and  barren»  as  then  they  were,  they  beheld  their  country. 
That  mi?(ed  and  strong  feeling,  which  we  call  love  of  country,  and 
which  ill,  ip  general,  never  extinguished  in  the  heart  of  man, 
grasped  and  embraced  its  proper  object  here.    Whatever  consti« 


128  Forensic  Eloquence  of  America, 

tutes  country,  except  the  earth  and  the  suii,  all  the  moral  causes  of 
affection  and  attachment,  which  operate  upon  the  heart,  they  had 
brought  with  them  to  their  new  abode.  Here  were  now  their  fami<* 
lies,  and  friends ;  their  homes,  and  their  property*  Before  they 
reached  the  shore,  they  had  established  the  elements  of  a  social 
system,  and  at  a  much  earlier  period  had  settled  their  forms  of  re-; 
ligious  worship.  At  the  moment  of  their  landing,  therefore,  they, 
possessed  institutions  of  government,  and  institutions  of  religion;: 
and  friends  and  families,  and  social  and  religious  institutions,  esta- 
blished by  consent,  founded  on  choice  and  preference,  how  nearly 
do  these  fill  up  our  whole  idea  of  country ! — The  morning  that 
beamed  on  the  first  night  of  their  repose,  saw  the  Pilgrims  already 
established  ia  their  country.  There  were  political  institutions,  and 
civil  liberty,  and  religious  worship.  Poetry  has  fancied  nothing,  in 
the  wanderings  of  heroes,  so  distinct  and  characteristic.  Here  was 
man,  indeed,  unprotected,  and  unprovided  for,  on  the  i^re  of  a 
rude  and  fearful  wilderness;  but  it  was  politic,  intelligent  and 
educated  man.  Every  thing  was  civilized  but  the  physical  world. 
Institutions,  containing  in  substance  all  that  ages  had  done  for 
human  government,  were  established  in  a  forest.  Cultivated  mind 
was  to  act  on  uncultivated  nature;  and,  more  than  all,  a  govern- 
ment and  a  country  were  to  commence  with  the  very  first  foun- 
dations laid  under  the  divine  light  of  the  christian  religion.  Happy 
auspices  of  a  happy  futurity!  Who  would  wish  that  his  country's 
existence  had  otherwise  begun  ? — Who  would  desire  the  powier  of 
going  back  to  the  ages  of  fable  ?  Who  would  wish  for  an  origin^ 
obscured  in  the  darkness  of  antiquity  ? — Who  would  wish  for  other 
embliazoning  of  his  country's  heraldry,  or  other  ornaments  of  her 
genealogy,  than  to  be  able  to  say,  that  her  first  existence  waa  with 
intelligence;  her  f\rst  breath  the  inspirations  of  liberty ;  her  first, 
principle  the  truth  of  divine  religion  ?"  • 

•  In  a  former  Number  of  this  work  (vol.  ii.  p.  636),  we  pub- 
lished some  remarkable  statements  as  to  the  effect  of  primo- 
geniture, as  well  on  the  cultivation  of  the  land  itself  as  on  the 
political  condition  of  countries  adopting  it.  Duly  weighed, 
the  following  passage  will  be  found  to  corroborate  so  much  of 
those  statements  as  bear  upon  considerations  of  policy: — 

"Our  ancestors  began  their  system  of  government  here,  under 
a  condition  of  comparative  equality,  in  regard  to  wealth,  aiid  their 
early  laws  were  of  a  nature  to  favour  and  continue  this  equality.  A 
republican  form  of  government  rests,  not  more  on  political  consti- . 
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tutions,  than  (m  those  laws  which  regulate  the  deicent  and  trans- 
ilnission  of  property. — Governments  like  ours  could  not  have  been 
jhaintained,  where  property  was  holden  according  to  the  principles 
of  the  feudal  system;  nor,  on  the  other  hand,  could  the  feudal  con- 
stitution possibly  exist  with  us.  Our  New  England  ancestors 
brought  hither  no  great  capitals  from  Europe ;  and  if  they  had, 
there  was  nothing  productive  in  which  they  could  have  been  in- 
vested. I^ey  left  behind  them  the  whole  feudal  policy  of  the 
othet  continent.  They  broke  away,  at  once,  from  the  system  of 
rtSlitscty  setvice,  established  in  the  dark  ages,  and  which  continues, 
down  even  to  the  present  time^  more  or  less  to  afiect  the  condition 
of  property  all  over  Europe.  They  came  to  a  new  country.  There 
Were,  as  yet,  no  lands  yielding  rent,  and  no  tenants  rendering  ser- 
vice. The  whole  soil  was  unreclaimed  from  barbarism.  They  were 
themselves,  either  from  their  original  condition,  or  from  the  neces- 
sity of  their  common  interest,  nearly  on  a  general  level,  in  respect 
to  property.  Their  situation  demanded  a  parcelling  out  and  divi- 
sion of  the  lands ;  and  it  may  be  fairly  said,  that  this  necessary  act 
fispid  the  future  frame  and  form  of  their  goroernment.  The  character  of 
tbeir  plolitical  institutions  was  determined  by  the  fundamental  laws 
respecting  property.  The  laws  rendered  estates  divisible  among  sons 
and  daughters.  The  right  of  primogeniture,  at  first  limited  and  cur- 
tailed, and  afterwards  abolished.  The  property  was  all  freehold, 
entailment  of  estates,  long  trusts,  and  the  other  processes  for  fet- 
tJering  and  tying  up  inheritances,  were  not  applicable  to  the  condi- 
tion of  society,  and  seldom  made  use  of.  On  the  contrary,  aliena- 
tion of  the  land  was  every  way  facilitated,  even  to  the  subjecting  of 
it  to  every  species  of  debt.  The  establishment  of  public  registries, 
and  the  simplicity  of  our  forms  of  conveyance,  have  greatly  facili- 
tMti.  the  change  of  real  estate  from  one  proprietor  to  another.  The 
consequence  of  all  these  causes  has  been,  a  great  subdirision  of  the 
soily  and  a  great  equality  of  condition;  the  true  basis  most  certainly 
of  *a^  ^popular  government. — *  If  the  people,*  says  Harrington,  *  hold 
thoroe  |)^its  in  four  of  the  territory,  it  is  plain  there  can  neither  be 
aig^f  single,  person  nor  nobility  able  to  dispute  the  government  with 
them ;  in  this  case,  therefore,  except  force  he  interpo^ed^  they  govern 
themselves.' " 

Mr.  Webster  goes  on  to  state  his  opinion  that  the  excessive 
subdiyisipn  of  property  in  France,  and  the  excessive  accumu- 
lation of  it  iu  England,  are  respectively  tending  to  the  over- 
throw of  the  constitution  of  each :  in  France,  by  a  union  of  a 
muUi^4^  of  small  proprietors,  with  no  large  proprietors  to 
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oppose  them^  against  the  crown;  in  England,  by  a  union  of 
all  the  poorer  classes  against  the  rich.  We  believe  him  to 
be  right  as  regards  France,  but  wrong  as  regards  England; 
wrong,  however,  from  not  knowing  what  a  foreigner  can 
hardly  be  expected  to  know — the  decidedly  preponderating 
and  (we  do  not  now  hesitate  to  add)  decidedly  conservative 
influence  of  the  middle  classes. 

As  many  of  our  most  valuable  municipal  institutions  have 
been  included  in  the  late  outcry  against  monopolies,  we  are 
happy  to  be  able  to  adduce  Mr.  Webster's  authority  in  favour 
of  them : — 

"  Connected  with  this  division  of  property,  and  the  consequent 
participation  of  the  great  mass  of  people  in  its  possession  and  en- 
joyments^ is  the  system  of  representation,  which  is  admirably  ae^ 
commodated  to  our  condition,  better  understood  among  us,  and 
more  fathiliarly  and  extensively  practised  in  the  higher  and  in  the 
lower  departments  of  government,  than  it  has  been  with  any  other 
people.  Ghreat  facility  has  been  given  to  this  in  New  England  by 
the  early  division  of  the  county  into  townships  or  small  districts, 
in  whreh  all  concerns  of  local  police  are  regulated,  and  in  which 
representatives  to  the  legislature  are  elected.  Nothing  can  exceed 
the  utility  of  those  little  bodies.  -  They  are  so  many  oemm^ii^  or 
parliaments,  in  which  common  interests  are  djseussec^  and  useful 
icnowledge  acquired  and  conasiunicated." 

Savigny  has  expressed  the  same  opinion :  "  It  is  an  error 
to  suppose  that  the  common  weal  would  gain  new  life  by  the 
destruction  of  all  individual  relations*  Were  it  possible  tp 
generate  a  peculiar  esprit  de  corps  in  every  class,  every  town, 
nay,  every  village,  the  common  weal  would  gain  new  strength 
from  this  height^ied  and  multiplied  individuality/'  ^ 

We  regard  the  next  subject  to  which  he  applies  himself  as 
the  most  important  of  any,  and  shall  therefore  give  the  whole 
of  what  he  says  upon  h; : — 

*<  Having  detained  you  so  long  with  these  observations,  I  must 
yet  advert  to  another .  most  interesting  topic,  the  Free  Schools. 
In  this  particular,  New  England  may  be  allowed  to  claim,  I  think, 
a  merit  of  a  peculiar  character.  She  early  adopted  and  has  con- 
stantly maintained  the  principle,  that  it  is  the  undoubted  right,  and 
the  bounden  duty  of  government,  to  provide  for  the  in^tjpifction  of 

'  Of  the  Vocation  of  our  Age  for  Legislation,  &c. 
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all  youth.  Tbat  which  is  elsewhere  left  to  chance,  or  to  charity,  we 
secare  by  law.  For  the  purpose  of  public  instruction,  we  hold 
every  man  subject  to  taxation  in  proportion  to  his  property,  and  we 
look  not  to  the  question,  whether  he  himself  have,  or  have  not, 
children  to  be  benefited  by  the  education  for  which  he  pays.  We 
regard  it  as  a  wise  and  liberal  system  of  police,  by  which  property, 
and  life,  and  the  peace  of  society  are  secured.  We  seek  to  pre- 
vent, in  some  measure,  the  extension  of  the  penal  code,  by  inspiring 
a  salutary  and  conservative  principle  of  virtue  and  of  knowledge  in 
an  early  age.  We  hope  to  excite  a  feeling  of  respectability,  and  a 
sense  of  character,  by  enlarging  the  capacity,  and  increasing  the 
sphere  of  intellectual  enjoyment.  By  general  instruction,  we  seek, 
as  &r  as  possible,  to  purify  the  whole  moral  atmosphere ;  to  keep 
good  sentiments  uppermost,  and  to  turn  the  strong  current  of  feel- 
ing and  opinion,  as  well  as  the  censures  of  the  law,  and  the  denun- 
ciations of  religion,'  against  immorality  and  crime.  We  hope  for  a 
security  beyond  the  law.  and  above  the  law,  in  the  prevalence  of 
enlightened  and  well^principled  moral  sentiment.  We  hope  to  con- 
tinue and  prolong  the  time,  when,  in  the  villages  and  farm-houses 
of  New  England,  there  may  be  undistuf  bed  sleep  within  unbarred 
doors.  And  knowing  that  our  government  rests  directly  on  the  pub- 
lic will,  that  we  may  preserve  it,  we  endeavour  to  give  a  safb  and 
proper  direction  -to  that  public  will.  We  do  not  indeed,  expect  all 
men  to  be  philosophers  or  statesmen ;  but  we  confidently  trust,  and 
our  expectation  of  the  duration  of  our  system  of  government  Testd 
on  that  trust,  that  by  the  diffusion  of  general  knowledge  and  good 
and  virtuous  sentiments,  the  political  fabric  may  be  secure,  as  well 
against  open  violence  and  overthrow,  as  against  the  slow  but  sure 
undermining  of  licentiousness. 

'*  We  know,  that  at  the  present  time,  an  attempt  is  making  in  the 
English  Parliament  to  provide  by  law  for  the  education  of  die  poor, 
and  that  a  gentleman  of  distinguished  character  (Mr.  Brougham), 
has  taken  the  lead,  in  presenting  a  plan  to  government  fmr  carrying 
that  purpose  into  effect.  And  yet,  although  the  representatives  of 
the  three  kingdoms  listened  to  him  with  astonishment  as  well  as  de- 
light, we  hear  no  principles  with  which  we  ourselves  have  not  been 
familiar  from  youth ;  we  see  nothing  in  the  plan  but  an  approach 
towards  that  system  which  has  been  established  in  New  England 
for  more  than  a  century  and  a  half.  It  is  said  that  in  England  not 
more  than  one  child  injifteen  possesses  the  means  of  being  taught  to 
read  and  write;  in  Wales,  one  in  twenty;  in  France,  until  lately, 
when  some  improvement  was  made,  not  more  than  one  in  tKirty-fioe, 
Now,  it  is  hardly  too  strong  to  say,  that  in  New  England  every  child 
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p(me8ses  such  means.  It  would  be  difficult  to  find  an  instance  to 
the  contrary,  unless  where  it  should  be  owing  to  the  negligence  of 
the  parent; — and  in  truth  the  means  are  actually  used  and  enjoyed 
by  nearly  every  one. 

"  A  youth  of  fifteen,  of  either  sex,  who  cannot  both  read  and  write 
is  very  unfrequently  to  be  found.  Who  can  make  this  comparison, 
or  contemplate  this  spectacle,  without  delight  and  a  feeling  of  just 
pride  ?  Does  any  history  show  property  more  beneficently  applied  ? 
Did  any  government  ever  subject  the  property  of  those  who  have 
estates,  to  a  burden,  for  a  purpose  more  favourable  to  the  poor  or 
more  useful  to  the  whole  community? 

"  A  conviction  of  the  importance  of  public  instruction  was  one 
of  the  earliest  sentiments  of  our  ancestors.  No  lawgiver  of  ancient 
or  modern  times  has  expressed  more  just  opinions,  or  adopted  wiser 
measures,  than  the  early  records  of  the  colony  of  Plymouth  show 
to  have  prevailed  here.  Assembled  on  this  very  spot,  a  hundred 
and  fifty-three  years  ago,  the  legislature  of  this  colony  declared^ 
*  Forasmuch  as  the  maintenance  of  good  literature  doth  much  tend 
to  the  advancement  of  the  weal  and  flourishing  state  of  societies  and 
republics,  this  court  doth  therefore  order,  that  in  whatever  township 
in  this  government,  consisting  of  fifly  families  or  upwards,  any  meet 
man  shall  be  obtained  to  teach  a  grammar  school,  such  township 
shall  allow  at  least  twelve  pounds,  to  be  raised  by  rate,  on  all  the 
inhabitants.'' 

We  cannot  refrain  from  strengthening  the  influence  of  the 
example  here  set  before  us  by  a  few  sentences  from  Mrs. 
Austin^s  Preface  to  her  Translation  of  M.  Cousin's  Report. 
The  following  are  parts  of  her  triumphant  reply  to  some  of 
the  ordinary  objections  to  education: — 

"  It  is  not  worth  while  at  the  present  day  to  discuss  whe- 
ther or  not  national  education  be  a  good.  It  is  possible  to 
imagine  a  state  of  society  in  which  the  labouring  man,  sub- 
missive and  contented  under  some  paternal  rule,  might 
dispense  with  any  further  light  than  such  as  nature,  uncor- 
rupted  by  varied  wants  and  restless  competition,  might  afford 
him.  But  if  that  golden  age  ever  existed,  it  is  manifestly 
gone,  in  this  country  at  least,  for  ever.  Here,  the  press  is 
hotter,  the  strife  keener,  the  invention  more  alive,  the  cu- 
riosity more  awake,  the  wants  and  wishes  Inore  stimulated 
by  an  atmosphere  of  luxury,  than  perhaps  in  any  country 
since  the  world   began.      The  men,  who,  in  their  several 
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classes^  were  content  to  tread  step  for  step  in  the  paths 
wherein  their  fathers  trod,  are  gone.  Society  is  no  longer  a 
calm  current,  but  a  tossing  sea.  Reverence  for  tradition,  for 
authority,  is  gone.  In  such  a  state  of  things,  who  can  deny 
the  absolute  necessity  for  national  education?*' 

^^  It  has  been  asserted  by  some  persons,  with  an  ignorance 
which,  if  it  be  sincere,  is  so  shameless  that  it  almost  deserves 
to  be  confounded  vnth  dishonesty,  that  the  tendency  of  the 
system  recommended  by  M.  Cousin  is  anti-religious.  To 
this,  every  page  of  his  book  is  an  answer.  Indeed,  were  I  to 
express  a  fear  on  this  head,  it  is,  that  it  is  far  too  religious  for 
this  country;  that  the  lofty,  unworldly  tone  of  feeling,  the 
spirit  of  veneration,  the  blending  of  the  love  of  God  and  of 
the  Good  and  the  Beautiful  with  all  the  practical  business 
and  the  amusements  of  life,  is  what  will  hardly  be  understood 
here,  where  religion  is  so  much  more  disjoined  both  from 
the  toils  and  from  the  gaieties  of  life.  To  me  it  appears  that 
there  is  not  a  line  of  these  enactments  which  is  not  profoundly 
religious.  Nothing,  it  is  true,  is  enjoined  as  to  forms  or 
creeds ;  but,  as  M.  Cousin  truly  says,  *  the  whole  fabric  rests 
on  the  sacred  basis  of  Christian  love.'  As  the  most  affecting, 
and,  I  must  say,  sublime  example  of  this  spirit,  I  refer  my 
readers — especially  the  humbler  and,  as  I  hope,  more  nume- 
rous class  of  them, — to  the  description  of  the  little  schools  for 
training  poor  schoolmasters  in  suoh  habits  and  with  such 
feelings  as  shall  fit  them  to  be  the  useful  and  contented 
teachers  of  the  humblest  cottagers  of  the  most  miserable  vil- 
lages. (See  pp.  171, 177.) 

'*  Here  is  poverty,  to  which  that  of  many  among  our  work- 
ing classes  is  affluence ;  and  it  is  hopeless,  for  no  idea  is  held 
out  of  advancement  or  change.  Yet  if  ever  poverty  appeared 
on  earth,  serene,  contented,  lofty,  beneficent,  graceful — it  is 
here.  Here  we  see  men  in  the  very  spring-time  of  life,  so  far 
from  being  made — as  we  are  told  men  must  be  made — restless 
and  envious  and  discontented  by  instruction,  taking  indigence 
and  obscurity  to  their  hearts  for  life;  raised  above  their  poor 
neighbours  in  education,  only  that  they  may  become  the 
servants  of  all,  and  may  train  the  lowliest  children  in  a  sense 
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of ^  the  dignity  of  man^  and  the  beauty  of  creation^  in  the  love 

of  God  and  of  virtue. 

'^  I  confess  myself  almost  hopeless  of  the  transplantation  of 
such  sentiments  hither.  Religion  is  made  ,the  theme  of  the 
fiercest  and  most  implacable  contention;  mixed  up  with 
newspaper  squabbles  and  legal  discussions ;  her  bright  and 
holy  garments  are  seized  and  soiled  by  every  angry  and  am- 
bitious hand, 

"  It  seems  to  me,  too^^  that  we  are  guilty  of  great  incon- 
sistency as  to  the  ends  and  objects  of  education.  How  indus- 
triously have  not  its  most  able  and  zealous  champions  been 
continually  instilling  into  the  mind  of  the  people,  that  educa- 
tion is  the  way  to  advancement,  that '  knowledge  is  power,' 
that  a  man  cannot  *  better  himself  without  some  learning ! 
And  then  we  complain,  or  we  fear,  that  education  will  set 
them  above  their  station,  disgust  them  with  labour,  make 
them  ambitious,  envious,  dissatisfied !  We  must  reap  as  we 
sow:  we  set  before  their  eyes  objects  the  most  tempting  to 
the  desires  of  uncultivated  men,  we  urge  them  on  to  the 
acquirement  of  knowledge  by  holding  out  the  hope  that  know- 
ledge will  enable  them  to  grasp  these  objects: — if  their  minds 
are  corrupted  by  the  nature  of  the  aim,  and  imbittered  by  the 
failure  which  must  be  the  lot  of  the  mass,  who  is  to  blame? 

"  If  instead  of  nurturing  expectations  which  cannot  be 
fulfilled,  and  turning  the  mind  on  a  track  which  must  lead  to 
a  sense  of  continual  disappointment,  and  thence  of  wrong,  we 
were  to  hold  out  to  our  humbler  friends  the  appropriate  and 
attainable,  nay,  unfailing,  ends  of  a  good  education; — ^the 
gentle  and  kindly  sympathies ;  the  sense  of  self-respect  and 
of  the  respect  of  fellow  men;  the  free  exercise  of  the  intellec- 
tual faculties;  the  gratification  of  a  curiosity  that '  grows  by 
what  it  feeds  on'  and  yet  finds  food  for  ever;  the  power 
of  regulating  the  habits  and  the  business  of  life,  so  as  to 
extract  the  greatest  possible  portion  of  comfort  out  of  small 
means;  the  refining  and  tranquillizing  enjoyment  of  the 
beautiful  in  nature  and  art,  and  the  kindred  perception  of 
the  beauty  and  nobility  of  virtue;  the  strengthening  con- 
sciousness of  duty  fulfilled;  and,  to  crown  all,  'the  peace 
which  passeth  all  understanding  ;'-^if  we  directed  their  aspi- 
rations this  way,  it  is  probable  that  we  should  not  have  to 
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con^lain  of  being,  disappoinied^  nor  they  of  being  deceived. 
Who  can  say  that  wealth  can  purchase  better  things  than 
these?  and  who  can  say  that  they  are  not  within  the  reach  of 
every  man  of  sound  body  and  mind^  who,  hy  labour  not  de- 
structive of  either,  can  procure  for  himself  and  his  family 
food,  clothing  and  habitation?'^ 

No  apology,  we  are  quite  sure,  will  be  expected  of  us  for 
the  introduction  of  these  beautiful  and  affecting  passages. 
Simply,  adding  that  the  whole  preface  is  marked  by  the 
same  glow  of  language,  depth  of  feeling,  comprehensiveness 
of  view,  and  exaltation  of  purpose, — ^we  return  to  Mr.  Web- 
ster, who  thus  struggles  to  have  wiped  away  the  one  great 

blot  still  resting  upon  the  reputation  of  America: — 

• 

**  I  deem  it  my  duty  on  this  occasion  to  suggest,  that  the  land  is 
not  yet  wholly  free  from  the  contamination  of  a  traffic,  at  which 
every  feeling  of  humanity  must  for  ever  revolt — I  mean  the  African 
slave  trade.     Neither  public  sentiment,  nor  the  law,  has  hitherto 
been  able  entirely  to  put  an  end  to  this  odious  and  abominable 
trade.     At  the  moment  when  God,  in  his  mercy,  has  blessed  the 
Christian  world  with  an  universal  peace,  there  is  reason  to  fear  that, 
to  the  disgrace  of  the  Christian  name  and  character,  new  efibrts  are 
making  for  the  extension  of  this  trade,  by  subjects  and  citizens  of 
Christian  states,  in  whose  hearts  no  sentiments  of  humanity  or  jus- 
tice inhabits^  and  over  whom  neither  the  fear  of  Grod  nor  the  fear 
of  man  exercises  a  control.     In  the  sight  of  our  law,  the  African 
slave  trader  is  a  pirate  and  a  felon ;  'and  in  the  sight  of  Heaven,  an 
offender  far  beyond  the  ordinary  depth  of  human  guilt.     There  is 
no  brighter  part  of  our  history,  than  that  which  records  the  mea- 
sures which  have  been  adopted  by  the  government,  at  an  early  day, 
and  at  different  times  since,  for  the  suppression  of  this  traffic ;  and 
1  would  call  on  all  the  true  sons  of  New  England,  to  co-operate  with 
the  laws  of  man,  and  the  justice  of  Heaven.    If  there  be*  within  the 
extent  of  our  knowledge  or  influence,  any  participation  in  this  traf- 
fic, let  us  pledge  ourselves  here,  upon  the  rock  of  Plymouth,  to 
extirpate  and  destroy  it.     It  is  not  fit  that  the  land  of  the  Pilgrims 
should  bear  the  shame  longer.     I  hear  the  sound  of  the  hammer,  I 
see  the  smoke  of  the  furnaces  where  manacles  and  fetters  are  still 
forged  for  human  limbs.   I  see  the  visages  of  those,  who  by  stealth, 
and  at  midnight,  labour  in  this  work  of  hell,  foiil  and  dark,  as  may 
become  the  artificers  of  such  instruments  of  misery  and  torture. 
Let  that  spot  be  purified,  or  let  it  cease  to  be  of  New  England. 
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Let  it  be  purified,  or  let  it  be  set  aside  from  the  Christian  world ; 
let  it  be  put  out  of  the  circle  of  human  sympathies  and  human 
regards,  and' let  civilized  man  henceforth  have  no  communion  with 
it. 
.  *'  I  would  invoke  those  who  fill  the  seats  of  justice,  and  all  who 
minister  at  her  altar,  that  they  execute  the  wholesome  and  neces- 
sary severity  of  the  law.  I  invoke  the  ministers  of  our  religion,  that 
they  proclaim  its  denunciation  of  these  crimes,  and  add  its  solemn 
sanctions  to  the  authority  of  human  laws.  If  the  pulpit  be  silent, 
whenever  or  wherever  there  may  be  a  sinner  bloody  with  this 
guilt  within  the  hearing  of  its  voice,  the  pulpit  is  false  to  its  trust. 
I  call  on  the  fair  merchant,  who  has  reaped  his  harvest  upon  the 
seas,  that  he  assist  in  scourging  from  those  seas  the  worst  pirates 
which  ever  infested  them.  That  ocean,  which  seems  to  wave  with 
a  gentle  magnificence  to  waft  the  burden  of  an  honest  commerce, 
and  to  roll  along  its  treasures  with  a  conscious  pride ;  that  ocean, 
which  hardy  industry  regards,  even  when  the  winds  have  ruffled  its 
surface,  as  a  field  of  grateful  toil ;  what  is  it  to  the  victim  of  this 
oppression,  when  he  is  brought  to  its  shores,  and  looks  forth  upon 
it,  for  the  first  time,  from  beneath  chains,  and  bleeding  with  stripes? 
What  is  it  to  him,  but  a  wide  spread  prospect  of  suffering,  anguish, 
and  death  ?  Nor  do  the  skies  smile  longer,  nor  is  the  air  longer 
fragrant  to  him.  The  sun  is  cast  down  from  heaven.  An  inhuman 
and  accursed  traffic  has  cut  him  off  in  his  manhood,  or  in  his  youth, 
from  every  enjoyment  belonging  to  his  being,  and  every  blessing 
which  his  Creator  intended  for  him. 

"  The  Christian  communities  send  forth  their  emissaries  of  reli- 
gion and  letters,  who  stop,  here  and  there,  along  the  coast  of  the  vast 
continent  of  Africa,  and  with  painful  and  tedious  efforts,  make  some 
almost  imperceptible  progress  in  the  communication  of  knowledge^ 
and  in  the  general  improvement  of  the  natives  who  are  immediately 
about  them.  Not  thus  slow  and  imperceptible  is  the  transmission 
of  the  vices  and  bad  passions  which  the  subjects  of  Christian  states 
carry  to  the  land.  The  slave  trade  having  touched  the  coast,  its 
influence  and  its  evils  spread,  like  a  pestilence,  over  the  whole  con- 
tinent, making  savage  wars  more  savage  and  more  frequent,  and 
adding. new  and  fierce  passions  to  the  contests  of  barbarians. 

**  I  pursue  this  topic  no  further ;  except  again  to  say,  that  all 
Christendom  being  now  blessed  with  peace,  is  bound  by  everything 
which  belongs  to  its  character,  and  to  the  character  of  the  present 
agC)  to  put  a  stop  to  this  inhuman  and  disgraceful  tra£3c." 

It  will  be  remembered  that  this  speech  was  delivered  in 
1820. 
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We  shall  take  our  next  extracts  from  a  speech  in  comme<- 
moration  of  the  lives  and  services  of  John  Adams  and  Thomas 
Jefferson,  delivered  at  Boston  in  1826.  After  a  summary  of 
the  lives  of  these  heroes  of  the  Revolution,  and  a  spirited 
history  of  the  Declaration  of  Independence,  we  come  to  a 
description  of  Mr.  Adams's  eloquence. 

"  The  eloquence'of  Mr.  Adams  resembled  his  general  character, 
apd  formed,  indeed,  a  part  of  it.   It  was  bold,  manly,  and  energetic ; 
and  such  the  crisis  required.     When  public  bodies  are  to  be  ad- 
dressed on  momentous  occasions,  when  great  interests  are  at  stalls, 
and  strong  passions  excited,  nothing  is  valuable,  in  speech,  farther 
than  it  is  connected  with  high  intellectual  and  moral  endowments* 
Clearness,  force,  and  earnestness  are  the  qualities  which  produce 
conviction.    True  eloquence,  indeed,  does  not  consist  in  speech.    It 
cannot  be  brought  from  far.  Labor  and  learning  may  toil  for  it,  but 
they  will  toil  in  vain.     Words  and  phrases  may  be  marshalled  m 
every  way,  but  they  cannot  compass  it.     It  must  exist  in  the  man, 
in  the  subject,  and  in  the  occasion.     Affected  passion,  intense  ex- 
'  pression,  the  pomp  of  declamation,  all  may  aspire  afler  it — they 
cannot  reach  it.    It  comes,  if  it  come  at  all,  like  the  outbreaking  of 
a  fountain  from  the  earth,  or  the  bursting  forth  of  volcanic  fires, 
with  spontaneous,  original,  native  force.     The  graces  taught  in  the 
schools,  the  costly  ornaments,  and  studied  contrivances  of  speech, 
shock  and  disgust  men,  when  their  own  lives,  and  the  fate  of  their 
wives,  their  children,  and  their  country,  hang  on  the  decision  of  the 
hour.  Then  words  have  lost  their  power,  rhetoric  is  vain,  and  all  ela- 
borate oratory  contemptible.  Even  genius  itself  then  feels  rebuked, 
and  subdued,  as  in  the  presence  of  higher  qualities.  Then,  patriotism 
is  eloquent ;  then,  self-devotion  is  eloquent.    The  clear  conception, 
outrunning  the  deductions  of  logic,  the  high  purpose,  the  firm  re- 
solve, the  dauntle'ss  spirit,  speaking  on  the  tongue,  beaming  from 
the  eye,  informing  every  feature,  and  urging  the  whole  man  onward, 
right  onward  to  his  object — this,  this  is  eloquence ;  or  rather  it  is 
something  greater  and  higher  than  all  eloquence,  it  is  action, — 
noble,  sublime,  godlike  action." 

Nothing  can  well  be  finer  than  the  mode  in  which  this 
general  description  is  illustrated : — 

"  Let  us,  then,  bring  before  us  the  assembly,  which  was  about  to 
decide  a  question  thus  big  with  the  fate  of  empire.    Let  us  open 
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thm  doors>  and  look  ia  upon  their  deliberations.  Let  us  survey  the 
anxious  and  cave-worn  countenancesi  let  us  hear  the  firm-^ned 
voices  of  this  band  of  patriots. 

"  Hancock  .presides  over  the  solemn  sitting ;  and  one  of  thflw 
not.yet  prepared  to  pronounce  for  absolute  independence,  b  on  the 
floor,  and  is  urging  his  reasons  for  diMenting  from  the  Declaration. 

"  *  Let  us  pause  ?  This  step,  once  taken,  cannot  be  retraced. 
This  resolution,  once  passed,  will  cut  off  all  hope  of  reconciliation. 
If  success  attend  the  arms  of  England,  we  shall  then  be  no  longer 
colonies,  with  charters,  and  with  privileges ;  these  will  all  be  for* 
feited  by  this  act;  and  we  shall  be  in  the  condition  of  other  con- 
qifered  people,  at  the  mercy  of  the  conquerors.  For  ourselves,  we 
may  be  ready  to  run  the  hazard,  but  are  we  ready  to  carry  the 
(Country  to  that  length?  Is  success  so  probable  as  to  justify  it? 
Where  is  the  military,  where  the  naval  power,  by  which  we  are  to 
resist  the  whole  strength  of  the  arm  of  England^  for  she  will  exert 
that  strength  to  the  utmost  ?  Can  we  rely  on  the  constancy  and 
perseverance  of  the  people  ?  or  will  they  not  act,  as  the  people  of 
other  countries  have  acted,  and,  wearied  with  a  long  war,  submit  in 
the  end,  to  a  worse  oppression?  While  we  stand  on  our  old  ground, 
and  insist  on  redress  of  grievances,  we  know  we  are  right,  and  are 
not  answerable  for  consequences.  Nothing,  then,  can  be  imputa- 
ble to  us.  But  if  we  now  change  our  object,  carry  our  pretensions 
further,  and  set  up  for  absolute  independence,  we  shall  lose  the 
sympathy  of  mankind.  We  shall  no  longer  be  defending  what  we 
possess,  but  struggling  for  something  which  we  never  did  possess, 
and  which  we  have  solemnly  and  uniformly  disclaimed  all  intention 
of  pursuing,  from  the  very  outset  of  the  troubles.  Abandoning 
thus  our  old  ground,  of  resistance  only  to  arbitrary  acts  of  oppres* 
sioQ,  the  nations  will  believe  the  whole  to  have  been  mere  pretence, 
and  they  will  look  on  us,  not  as  injured,  but  as  ambitious  subjects. 
I  shudder,  before  this  responsibility.  It  will  be  on  us,  if,  relin* 
quishing  the  ground  we  have  stood  on  so  long,  and  stood  on  so 
safely,  we  now  proclaim  independence,  and  carry  on  the  war  for 
that  object,  while  these  cities  burn,  these  pleasant  fields  whiten  and 
bleach  with  the  bones  of  their  owners,  and  these  streams  run  blood. 
It  will  be  upon  us,  it  will  be  upon  us;  if  failing  to  maintain  this  un- 
seasonable and  ill-judged  declaration,  a  sterner  despotism,  main- 
tained by  military  power,  shidl  be  established  over  our  posterity, 
when  we  ourselves,  given  up -by  an  exhausted,  a  harassed,  a  misled 
people,  shall  have  expiated  our  rashness  and  atoned  for  our  pre- 
sumption on  the  scaffold.' 

<<  It  was  for  Mr.  Adams  to  reply  to  arguments  lik^  these.     We 
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know  his  opinions,  and  we  know  his  character*    He  would  com* 
mence  with  his  accustomed  directness  and  eamesteess. 

"  *  Sink  or  swim,  live  or  die,  survive  or  perish,  I  give  my  hand 
and  my  heart  to. this  vote.  It  is  true,  indeed,  that  in  the  b^^inning, 
we  aimed  not  at  independence.  But  there's- a  Divinity  which  shapes 
our  ends*  The  injustice  of  England  has  driven  us  to  arms;  and^ 
blinded  to  her  own  interest  for  our  good,  she  haa  obstinately  per- 
sisted, till  independence  is  now  within  our  gprasp.  We  have  but  to 
reach  forth  to  it,  and  it  is  ours.  Why  then  should  we  defer  the 
dedaration?  '  Is  any  man  so  weak  as  now  to  hope  for  a  reconcilia- 
tion with  England,,  which  shall  leave  either  safety  to  the  country 
and  its  liberties,  or  safety  to  his  own  life,  and  his  own  honour?  Are 
not  you,  sir,  who  sit  in  that  chair,  is  not  he,  our  venerable  colleague 
near.' you,  are  you  not  both  already  the  proscribed  and  predestined 
objects  of  puni^mient  and  of  vengeance  ?  Cut  off  from  all  hope  of 
royal  clemency,  what  are  you,  what  can  you  be,  while  the  power 
of  England  remains,  but  outlaws  ?  If  we  postpone  independence, 
do  we  mean  to  carry  on,  or  to  give  up,  the  war  ?  Do  we  mean  to 
submit  to  the  measures  of  parliament,  Boston  port  bill  and  all?  Do 
wa  mean  to  submit,  and  consent  that  we  ourselves  shall  be  ground 
to> powder,  and  our  country  and  its  rights  trodden  down  in  the  dust? 
I  know  we  do  not  mean  to  submit.  We  never  shall  submit.  Do  we 
intend  to  violate  that  most  solemn  obligation  ever  entered  into  by 
men,  that  plighting,  before  God,  of  our  sacred  honor  to  Washington, 
when  putting  him  forth  to  incur  the  dangers  of  war,  as  well  as  the 
political  hazards  of  the  times,  we  promised  to  adhere  to  him^  in  every 
extremity,  with,  our  fortunes  and  our  lives  ?  I  know  there  is  not  a  man 
here^  who  would  not  rather  see  a  general  conflagration  sweep  over  the 
land,  or  an  earthquake  sink  it,  than  one  jot  or  tittle  of  that  plighted 
^th  foil  to  the  ground.  For  myself,  having,  twelve  months  ago,  in 
this  place,  moved  you,  that  George  Washington  be  appointed  com- 
mander of  the  forces,  raised  or  to  be  raised,  for  defence  of  American 
liberty,  may  my  right  hand  forget  her.  cunning,  and  my  tongue 
cleave  to  the  roof  of  my  mouth,  if  I  hesitate  or  waver,  in  the  sup- 
port I  give  him.  The  war,  then,  must  go  on.  We  must  fight  it 
through.  And  if  the  war  must  go  on,  why  put  off  longer  the  De- 
<Auciation  of  Independence  ?  That  measure  will  strengthen  us.  It 
will  give  us  character  abroad.  The  nations  will  then  treat  with  us, 
which  they  never  can  do  while  we  acknowledge  ourselves  subjects 
in  arras  against  our  sovereign.  Nay,  I  maintain  that  England,  her- 
self^ will  sooner  treat  for  peace  with  us  on  the  footing  of  Independ- 
ence, than  consent,  by  repealing  her  acts,  to  acknowledge  that  her 
whole  conduct  towards  us  has  been  a  course  of  injustice  and  op- 
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pression.  Her  pride  will  be  less  wounded,  by  submitting  to  tbat 
course  of  things  which  now  predestinates  our  independence,  than 
by  yielding  the  points  in  controversy  to  her  rebellious  subjects. 
The  former  she  would  regard  as  the  result  of  fortune ;  the  latter 
she  would  feel  as  her  own  deep  disgrace.  Why  then,  why  then, 
sir,  do  we  not,  as  soon  as  possible,  change  this  from  ^  civil  to  a 
national  war  ?  And  since  we  must  fight  it  through,  why  not  put 
ourselves  in  a  state  to  enjoy  all  the  benefits  of  victory,  if  we  gain 
the  victory  ? 

.  *'  *  If  we  fail,  it  can  be  no  worse  for  us.  But  we  shall  not  fail.^ 
The  cause  will  raise  up  armies;  the  cause  will  create  navies.  The 
people,  the  people,  if  we  are  true  to  them,  will  carry  us,  and  will  carry 
themselves,  gloriously,  through  this  struggle.  I  care  not  how  fickle 
other  people  have  been  found.  I  know  the  people  of  these  colonies, 
and  I  know  that  resistance  to  British  aggression  is  deep  and  settled 
in  their  hearts  and  cannot  be  eradicated.  Every  colony,  indeed,  has 
expressed  its  willingness  to  follow,  if  we  but  take  the  lead.  Sir,  the 
declaration  will  inspire  the  people  with  increased  courage.  Instead 
of  a  long  and  bloody  war  for  restoration  of  privileges,  f3r  redress  of 
grievances,  for  chartered  immunities,  held  under  a  British  king,  set 
before  them  the  glorious  object  of  entire  independence,  and  it  will 
breathe  into  them  anew  the  breath  of  life.  Read  this  declaration  at 
the  head  of  the  army;  every  sword  will  be  drawn  from  its  scabbard, 
and  the  solemn  vow  uttered,  to  maintain  it  or  to  perish  on  the  bed 
of  honor.  Publish  it  from  the  pulpit ;  religion  will  approve  it,  and 
the  love  of  religious  liberty  will  cling  round  it,  resolved  to  stand 
with  it,  or  fall  with  it.  Send  it  to  the  public  halls ;  proclaim  it  there ; 
let  them  hear  it,  who  heard  the  first  roar  of  the  enemy's  cannon ; 
let  them  see  it,  who  saw  their  brotliers  and  their  sons  fall  on  the  field 
of  BunkerhiU,  and  in  the  streets  of  Lexington  and  Concord,  and  the 
very  walls  will  cry  out  in  its  support. 

"  *  Sir,  I  know  the  uncertainty  of  human  affairs,  but  I  see,  I  see 
clearly,  through  this  day's  business.  You  and  I,  indeed,  may  rue 
it.  We  may  not  live  to  the  time  when  this  declaration  shall  be  made 
good.  We  may  die;  die,  colonists;  die,  slaves ;  die,  it  may  be,  igno- 
miniously  and  on  the  scaffold.  Be  it  so.  Be  it  so.  If  it  be  the 
pleasure  of  Heaven  that  my  country  shall  require  the  poor  offering 
of  my  life,  the  victim  shall  be  ready  at  the  appointed  hour  of  sacri- 
fice, come  when  that  hour  may.  But  while  I  do  live,  let  me  have  a 
country,,  or  at  least  the  hope  of  a  country,  and- that  a  free  country. 

'  "  If  we  fail,  we  fail. 
But  screw  your  courage  to  the  stickiog  place, 
And  we'll  not  fail." — Macbeth, 
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'^^  But  whatever  may  be  our  fate»  be  assured,  be  assured,  thai 
this  declaration  will  stand.  •  It  may  cost  treasure,  and  it  may  cost 
blood ;  but  it  will  stand,  and  it  will  richly  compensate  for  both. 
Through  the  thick  gloom  of  the  present,  I  see  the  brightness  of  the 
future,  as  the  sun  in  heaven.  We  shall  make  this  a  glorious,  an 
immortal  day.  When  we  are  in  our  graves,  our  children  will  honor 
it.  They  will  celebrate  it,  with  thanksgiving,  with  festivity,  with 
bonfires,  and  illuminations.  On  its  annual  return  they  will  shed 
tears,  copious,  gushing  tears,  not  of  subjection  and  slavery,  not  of 
agony  and  distress,  but  of  exultation,  of  gratitude,  and  of  joy.  Sir, 
before  God,  I  believe  the  hour  is  come.  My  judgment  approves 
this  measure,  and  my  whole  heart  is  in  it.  All  that  I  have,  and  all 
that  I  am,  and  all  that  I  hope  in  this  life,  I  am  now  ready  here  to 
stake  upon  it ;  and  I  leave  off,  as  I  begun,  that  live  or  die,  survive 
or  perish,  I  am  for  the  declaration.  It  is  my  living  sentiment,  and 
by  the  blessing  of  God  it  shall  be  my  dying  sentiment ;  independ- 
ence, now;  and  independence  fob  ever.' 


) )) 


By  a  surprising  coincidence,  both  Adams  and  JefFerson 
died  on  the  fiftieth  anniversary  of  the  Declaration  of  Inde- 
pendence. "  On  the  great  day  of  the  national  jubilee,  in  the 
very  hour  of  public  rejoicing,  in  the  midst  of  echoing  and  re- 
echoing voices^  of  thanksgiving,  while  their  own  names  were 
on  all  tongues,  they  took  their  flight,  together,  to  the  world  of 
spirits.''  Mr.  Webster  thus  alludes  to  the  death  of  Jeffer- 
son : — 

**  Thus  useful,  and  thus  respected,  passed  the  old  age  of  Thomas 
JefFerson.  But  time  was  on  its  ever-ceaseless  wing,  and  was  now 
bringing  the  last  hour  of  this  illustrious  man.  He  saw  its  approach 
with  undisturbed  serenity.  He  counted  the  moments  as  they  pass- 
ed, and  beheld  that  his  last  sands  were  falling.  That  day,  too,  was 
at  hand,  which  he  had  helped  to  make  immortal.  One  wish,  one 
liope — if  it  were  not  presumptuous — beat  in  his  fainting  breast. 
Could  it  be  so — might  it  please  God — he  would  desire^ — once  more 
to  see  the  sun — once  more  to  look  abroad  on  the  scene  around 
him,  on  the  great  day  of  liberty.  Heaven,  in  its  mercy,  fulfilled 
that  prayer.  He  saw  that  sun —  he  enjoyed  its  sacred  light— he 
thanked  God  for  this  mercy,  and  bowed  his  aged  head  to  the  grave. 
*  Felix  non  vitce  tantum  claritate^  sed  etiam  opportmitate  mortis,' 
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At  the  present  time,  when  classical  learning  is  falling  into 
disrepute,  and  even  general  literature  fails  to  command  the 
highest  respect  for  its  cultivators,  perhaps  it  may  be  useful 
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to  quote  the  examples  of  Adams  and  Jefferson,  and  the  opi- 
nion of  Mr.  Webster,  in  favour  of  them: — 

"  The  last  public  labor  of  Mr.  Jefiferson  naturally  suggests  the 
expression- of  the  high  praise  which  is  due,  both  to  him  and  to  Mr. 
Adams,  for  their  uniform  and  zealous  attachment  to  learning,  and 
to  the  cause  of  general  knowledge.  Of  the  advantages  of  learning, 
indeed,  and  of  literary  accomplishments,  their  own  characters  were 
striking  recommendations,  and  illustrations.  They  were  scholars, 
ripe  and  good  scholars ;  widely  acquainted  with  ahcient  as  well  a^ 
modem  literature,  and  not  altogether  uninstructed  in  the  deeper 
sciences.  Their  acquirements,  doubtless,  were  different,  and  so 
were  the  particular  objects  of  their  literary  pursuits ;  as  their  tastes 
and  characters,  in  these  respects,  differed  like  those  of  other  men. 
Being,  also,  men  of  busy  lives,  with  great  objects  requiring  action 
constantly  before  them,  their  attainments  in  letters  did  not  become 
showy  or  obtrusive.  Yet,  I  would  hazard  the  opinion,  that  if  we 
could  now  ascertain  all  the  causes  which  gave  them  eminence  and 
distinction,  in  the  midst  of  the  great  men  with  whom  they  acted^ 
we  should  find*  not  among  the  least,  their  early  acquisition  in  lite- 
rature^ the  resources  which  it  furnished,  the  promptitude  and  faci- 
lity which  it  communicated,  and  the  wide  field  it  opened  for  ana- 
logy and  illustration ;  giving  them,  thus,  on  every  subject,  a  larger 
view,  and  a  broader  range,  as  well  for  discussion^  as  for  the  govern- 
ment of  their  own  conduct. 

"  Literature  sometimes,  and  pretensions  to  it  much  oflener,  disgusts 
by  appearing  to  hang  loosely  on  the  character,  like  something  fo- 
reign or  extraneous,  not  a  part  but  an  ill-adjudged  appendage ;  or 
by  seeming  to  overload  and  weigh  it  down,  by  its  unsightly  bulk, 
like  the  productions  of  bad  taste  in  architecture,  where  there  is 
massy  and  cumbrous  ornament  without  strength  or  solidity  of  co- 
lumn. This  has  exposed  learning,  and  especially  classical  learning, 
to  reproach.  Men  have  seen  that  it  might  exist,  without  mental 
superiority,  without  vigor,  without  good  taste,  and  without  utility. 
But,  in  such  cases,  classical  learning  has  only  not  inspired  natural 
talent ;  or,'  at  most,  it  has  but  made  original  feebleness  of  intellect, 
and  natural  bluntness  of  perception,  something  more  conspicuous. 
The  question,  afler  aU,  if  it  be  a  question,  is,  whether  literaturci 
ancient  as  well  as  modern,  does  not  assist  a  good  understanding, 
improve  natural  good  taste,  add  polished  armor  to  native  strength, 
and  render  its  possessor  not  only  more  capable  of  deriving  private 
happiness  from  contemplation  and  reflection,  but  more  accom- 
plished, also,  for  action  in  the  aflfiiirs  of  life,  and  especially  for 
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public  action.  Those  whose  memories  we  now  honor,  were  learned 
men ;  but  their  learning  was  kept  in  its  proper  place,  and  made 
subservient  to  the  uses  and  objects  of  life.  They  were  scholars  not 
common,  nor  superficial ;  but  their  scholarship  was  so  in  keeping 
with  their  character,  so  blended  and  inwrought,  that  careless  ob- 
servers, or  bad  judges,  not  seeing  an  ostentatious  display  of  it, 
might  infer  that  it  did  not  exist ;  forgetting,  or  not  knowing,  that 
classical  learning,  in  men  who  act  in  conspicuous  public  stations, 
perform  duties  which  exercise  the  faculty  of  writing,  or  address 
popular,  deliberative,  or  judicial  bodies,  is  often  felt  where  it  ia 
little  seen,  and  sometimes  felt  more  effectually  because  it  is  not 
^n  at  all." 

It  would  be  no  difficult  matter  to  confirm  this  advice  by 
showing  that  most  of  the  best  writers  and  speakers  of  anti- 
quity and  of  modem  times  have  been  laid  under  contribution 
to  enrich  Mr.  Webster's  own  speeches-  Burke,  in  particular, 
was  evidently  his  constant  study.  Thns  Webster  speaks  of 
''  affectipiis^  whidl  nnuung  backv^rds,  and  warming  with 
gsaiftiide  far  what  our  ancestors  have  done  for  our  happiness^ 
ran  forward  also  to  our  posterity;"  and  Burke  says,  "  they 
seldom  look  forward  to  posterity,  who  never  look  backward 
to  posterity."  The  appeal  to  Lafayette,  in  the  speech  oA 
laying  the  comer  stone  of  the  Bmiker^s  Hill  Monument : — 
"  Fortunate,  fortunate  man !  vrith  what  increase  of  devotion 
will  you  not  thank  God  for  the  drcumstances  of  your  extra- 
ordinary life:  you  are  connected  vrith  two  hemispheres  and 
irith  two  generations"-:— is  only  a  fresh  application  of  Burke's 
celebrated  allusion  to  Lord  Bathurst:  '^  Fortunate  man,  he 
h^s  lived  to  see  it,"*  &c.  In  the  same  speech  (p.  72)  there  is 
another  palpuble  paraphrase : — ''  Like  the  mariner,  whom  the 
ocean  and  the  winds  carry  along,  till  he  sees  the  stars  which 
have  directed  his  course,  and  lighted  his  pathtess  way,  de- 
scend, one  by  one,  beneath  the  rising  horizon,  we  should  have 
felt  that  the  stream  of  time  had  borne  us  onward,  till  another 
great  luminary,  whose  light  had  cheered  us,  and  whose  gui- 
dance we  had  followed,  had  simk  away  from  our  sight." ' 

The  analogous  imagery  in  Burke,  which  the  late  Charles 
Butler  terms  the  finest  in  modem  oratory,  must  be  fresh  in 
every  body's  recollection:  "  Even  then.  Sir,  before  this  splen- 
did orb  was  entirely  set,  and  whilst  the  western  horizon  was 


-^^Bbkd^  Utitbrf  (in  ltAltaii-atid'th<!jftfeft  in  *ti}p''lah^Ug«lf 
»**i!hg^i^feritkh;^K^yMifaoh^^ -^  the  leading  aVgUm^fel 

iVe!fcoftti|)fe^H  ^  ii^ekclies  kfiet  the  i&anrier  of  the  W^tbi^sdiy 
ot  arifidmtv,  may  fiave  suggested  tlie  imitation '  of  A^daifS*: 
only  Botta  makes  Lee  and  Dickmson  the  orators  igr  and 
ag§i4;isj;  the  Declaration.  A  passage  inthe  sam^  spj^egjii. 
beginning — "  Hieir  work  doth  not  parish,  witl?.  thf^^.,^Tjt^ 
tree  which  they  assisted  to  plant  will  flourish  although  they 
W^fS  ^,3«d,  protect  it  np  longer"— probably  o^e4  spDji^^iiiig 
te  i^ji^^hleip^for^^^  of  Grattan ;  "  The  spirit  ^s  gpj^  X9xri^ 
t^i^birati^oiPb  is  planted,"  &c.  The  passage  (f»»tor$>»Hl^> 
heq^aaia^^^i  Is  «Dy  vBoaa  so  weak  as  to  hope  for  a  .ra^oaciUap 
tkiii'^'^t^.ift'&lindat'aUwislation  from  the  Philippici^oS  Se^ 
»i6fi)thm0)$f*'4ncl  the  invocation  to  the  ministers^  of 'jiisti)(^ 
dtid^Mi^otl, -against  slavery^  is  borrowed  from  Lb^d^<lSidtJ^ 
hitfl/'  ^Wfe'haVfe'ica^fed  attention  to  two  or  three  of  ^h^^'Wftfey 
Hifel^af^^aWisibns;  as  they  occurred.  •         '  ^ -«  ?i'^>«**fi 


iudices  prevailing:  against  the  United  States  in  one  party.*  and 
qepriYes  another  of  what  they  are  generally  pleased.to  cpa^i- 
d^^^p  tJiQ  .best  of  examples  for  themselves.  In  ^^^j<}%J^.pf^ 
m^^^Pf^^ii^i  ^^  Trustees  ojf  D^^inoutb  Gf>)l^^h^9Slh 
<Jt^^  §\»preffv^  Gwrt,  Mr.  Webster  thijs  expressed  l^^D^mi^^ 
to  the  inviolatiiJity  of  college  pr<3|)erty' :— ,  .    ,      .,     ,A...«4tt3io«| 

3,f/fN53kt^ijng. could  have  been  less  expected^  in  this,agp,ftli^,^ij^ 
t?fffi2;>49^i^  ^y^  heen  an  attempt^^by  acUof  .the  j^^iafet^i^Jfe 
^I^W^y^^^??'^^^^^?^  livings,  the.  inadequate,  but  ,^  ^nljf  sgyp 
pjprljgf  .)il,e^ary  ppn,  wbp  have  devoted  Uieir  Hyes :  tQ,.tivf|^,^b[^|5j^, 
^l?;?,?!  JPH^rZ/Th^.  .presi^^  and'  ?r#ss9^s  .y!^^^^jiaje^^8^.i5?& 
the  ^tv^elve;  trustees..  They  were  aLecQunt^ble,  to.  nobpdj^  "gjpq^j^^j 
c^ifi^ite  rf moved , by  poho^y  else-.  .  f h^y  ^pcejpted  th4r*.^ygfjfi5^i 
t^^,;t^^?:fv.  Yet  thejegislatu^e  has  appointea  othe|  flfrs^^^yjitji^ 
PP^Fi  ^flf  r?"^?^^-: A^?e..,office?s,,  ayd  t9,.  ^ei^ve,^t^gm,.^,t^j 
lifin«S>.?»A  t^,3se,p.tber^per^ons  ,hav^  exer.ci3ed.#^$,i)ftw%  ^^^ 
des^rij^i^^p?,  priv^.^^^prpg^^ty  M^i:!?^P  ??g^^«4>Wo^f ex,»ff«(i3 
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deserving  clan  of  men;  of  scfaolam  who  hinre  coniettted  to  forego 
the  advantages  of  professional  uid  puhlie  enipk»3Fnients»  ind  la 
devote  themselves  to  science  and  literature,  and  the  instmetion  of 
youth,  in  the  quiet  retreats  of  academic  life.  Whether  to  dispos- 
sess and  oust  them ;  to  deprive  them  of  their  office,  and  to  turn 
them  out  of  their  livings ;  to  do  this  not  hy  the  power  of  their 
legal  visitors,  or  governors,  hut  by  acts  of  the  legislature ;  and  to 
do  it  without  forfeiture,  and  without  fault;  whether  all  this  be  not 
in  the  highest  degree  an  indefensible  and  arbitrary  proceeding,  is  m 
question  of  which  there  would  seem  to  be  but  one  side  fit  for  a 
lawyer  or  a  scholar  to  espouse.'' 

**  But  this  argument  from  necessity,  would  equally  apply  in  ail 
other  cases.  If  it  be  well  founded,  it  would  prove  that  whenever 
any  inconvenience  or  evil  should  be  experienced  from  the  restric- 
tions imposed  on  the  legislature  by  the  constitutiour  these  restric- 
tioiis  ought  to  be  disregarded.  It  is  enough  to  say  that  the  people 
have  thought  otherwise.  They  have  most  wisely  chosen  to  take 
the  risk  of  occasional  inconvenience  from  the  want  of  power,  in 
order  that  there  might  be  a  settled  limit  to  its  exercise,  and  a  per* 
mwient  security  i^ainst  its  abuse.  They  have  imposed  prohibitiona 
and  restraints;  and  they  have  not  rendered  these  altogether  vain 
and  nugatory,  by  conferring  the  power  of  dispensation.  If  incon- 
venience should  arise,  which  the  legislature  cannot  remedy  under 
the  power  conferred  upon  it,  it  is  not  answerable  for  such  inconve- 
nience. That  which  it  cannot  do  within  the  limits  prescribed  to  it 
it  cannot  do  at  all.  No  legislature  in  thia  country  is  able,  and  may 
Ac  time  never  come  when  it  shall  be  able,  to  apply  to  itself  the 
mem6rMe  expression  of  a  Roman  Pontiff,  *  Licet  hoc  db  juib  nmi 
p&ssmmiSt  vohmms  tamen  db  pi.ekitu]>ine  potestatis/ 

'  **  The  case  before  the  Court  is  not  of  ordinary  hnportanee,  nor 
of  every-day  occurrence.  It  afiects  not  this  college  only,  but 
•very  college,  and  all  the  literary  institutions  of  the  country. 
They  have  flourished,  hitherto,  and  have  become  in  a  high  degree 
respectable  and  useful  to  the  community.  They  have  all  a 
eommon  principle  of  existence,  the  inviolability  of  their  chartenu 
It  wiH  be  a  dangerous,  a  most  dangerous  experiment  to  hold  these 
institutions  subject  to  the  rjse  and  fall  of  popular  parties,  and  the. 
ftnctuations  of  political  opinions.  If  the  franchise  may  be  at  any 
time  taken  away,  or  impaired,  the  property  also  may  be  taken 
away,  or  its  use  perverted.  Benefactors  will  have  no.  certainty  of 
eflfectmg  the  object  of  their  bounty ;  and  learned  men  will  be  de* 
terred  from  devoting  themselves  to  the  service  of  such  institutionst 
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>f^,4^B^|ifee^  l^y  1^1  .belter  (Spirits,  and  become  a  tbeatt 6  fet  ^e  €<]»» 
toptkm-tP^f  ,polMi03r  Pafty  and  faclien  wiH  be  eheridyd  Ifr  five 
fJ^i^pfHi  ^aniieierated  to- piety  and  learning.  These  conseqii^^niras  Ate 
«eitber,  remote  nor  possible  only^  They  are  certain  ftnd  Immc^ 
dinte."  . 

■ 

In  1823  Mr.  Webster  moved  a  resolution  to  the  efiect  that 
the  president  should  be  empowered  to  appoint  an  s^ent  or 
commissioner  to  Greece^  thereby  recognizing  her  ast  aii  ind^ 
pendent  country.  In  the  course  of  hj«  fmimaled  apaeolji.  "O^ 
support  of  the  resolution,  he  thus  answers  the  objeclioa  (a 
•l^fems^y.  Binnlar  objectioti  was  made  to  the  intetferenas  of 
Bnglftnd  m  beh«^lf  of  Poland),  that  no  effective  ^d  Would  he 
diforded  by  this  species  of  interposition  :•— 


>'  It  inay,  in  the  next  place,  be  asked,  perhaps^  supposfaig  ail 
to  be  trne,  what  pan  we  do?  Are  we  to  go  to  war?  Are  Wi^  ta jar 
jberfere  in  the  Greek  cause,  or  any  other  European  £aiise?KAfe 
we  %o  endanger  our  pacific  relations?  No,  certainly  niH*  ;  Wt# 
l^enf  the  .qi^estion  recurs^  remains  for  u&?  If  we  will  not  0n4(^V^ 
(nuv  own  peaee;  if  we  win  neither  famish  armies^  wr  ns^ijt^tf^ 
tihe  xsause  wtach  we  think  the  just  one,  what  is  t)iere  widb$in:  pi^ 
^wer?  •  -•    .,...»' 

^'  Sir,  this  reasoning  mistakes  the  age.  The  lime  haa  beifn,  i^^ 
deed,  when  fleets,  and  aa-mies,  and  subsidies,  were  the  principal 
Tt^^»a6m  even  in  the  best  eause^  But,  happily  for  lo^ankind;  tkere 
}^»  arrived  a  greai  ohaoige  ki  this  res|^ct«  Moni  «ft»seft>i^tti^ 
inld  consideration  in  proportion  as  the  progress  oi  Imowledg^  » 
advanced,  and  the  puhlk  opinion  of  the  civilised  world  is  rapidly 
gs^iilg  an  aseendancy  idrver  mete  brutal  force.  It  is  already  a1t)le 
tb' oppose  the  most  formidable  obstruction  to  the  progrein  of  inju^-' 
t^cie  and  oppte^sion ;  and  as  it  grows  mor^  intelligent  and  more  in* 
fertse,  it  will  be  more  and  more  formidable.  It  n>ay  be  s^enced  by 
military  power,  but  it  cannot  be  conquered^  It  is  elastic,  irreprea^ 
^ibte,  knd  invulnerable  to  the  weapons  of  ordinary  warf«cre.  f 1 1^ 
that  impassable,  unextinguishable  enemy  of  mete  violence  arid'  ar<f 
Wti^rV  rule,  which,  like  Milton^s  angels,  "   .'  *      '    "     'V 

,,/■•   .,^     .  •      •      '  Vital  in  eveiy  part,  ^..   ..   .,.  ,,,..., 

.,    ^    ...:...    .      Cannot,butbyanniliaating,die,'    .,^,,   ,^,,.  .^,,  j,.,l^ 

J  J*  VutS^  Ihi9  b#  propitiated  or  aaiisfied^  it  is  vaici'forr.poWer  itotaHi; 
eitji^i: Af  j^rMilH^hs^ or  o^ .r^jpode*  No  master  whalii^ldai^ae  dasi|«f 
Ut^fiyihMs  ^Viim9i» '  mnm^fA  wba^t  aratiea  atthdvi^,  /s^i  what 


jiWftViAPtia  6¥effm,  In  the  history  of  iStit  year  that  Imt  pafcwtfd'  hy 
«i,  iu»d-  h»  tli«  iitttaftce  of  unhappy  Spain;  ire  ha^e  Meii  the  vaiftfy 
tff  aH  frkmipfas,  in  a  cause  which  vSolatea  the  general  ftenae'of  Jm- 
tfee  of  iflie  civilised  world.  It  i«  nothmg  that  the  troops  of  FraftKfe 
livre  (laased  fttm  the  Pyrenees  to  Cadh;  it  is  Mthing  that  an  ttflh- 
happy  and  prostrate  nation  has  fallen  before  them ;  it  is  nothing 
that  arrests,  and  confiscation^  and  execution,  sweep  away  the  litde 
remnant  of  national  resistance.  There  is  an  enehiy  that  still  exists 
to  (^heck  the  g^ory  of  these  triumphs.  It  follows  the  conqueror 
bacrle  to  the  rery  scene  of  his  ovations ;  it  calls  upon  him  to  take 
^ftotlde  lliat  Europe,  though  silent,  is  yet  indignant;  it  shows  him 
than  ilse  Itceptte  of  his  Yictory  is  a  barren  sceptre;  that  it  shall 
leonl^f  neither  joy  nor  honour,  but  shall  moulder  to  dry  ashes  in  Mn 
grabp.  In  the  midst  of  his  exultation  it  pierces  his  ear  with  the 
cry  of  injured  justice,  it  denounces  against  him  the  indignation  of 
an  enlightened  and  civilized  age;  it  turns  to  bitterness  the  cup  of 
h\H  r^meing,  and  wounds  him  with  the  sting  which  belongs  to  the 
iSOnseiousness  of  having  outraged  the  opinion  of  mankind. 
^  '•*  In  tny  own  opinion,  Sir,  the  Spanish  nation  is  now  nearer,  not 
tiAf  in  point  of  time,  but  in  point  of  circumstance,  to  the  acquis!- 
tiMi  «rf  a  regulated  government,  than  at  the  moment  of  the  French 
tl^vasioh.  Nations  must,  no  doubt^  undergo  these  trials  "in  th^it 
)p»ogi'ess  to  the  establishment  of  fVee  institutions.  The  very  triah 
benefit  them,  and  render  them  more  capable  both  of  obtaining  and 
iJf  enjoying  the  object  which  they  seek." 


a 


..,,T)iQ,two  following  paaeages  will  exemfdify  Mr*.Webator'« 
im/jijo&m  VOL  pecBonal  attack  and  defenoe:-^ 

,  ^' When  this  debate,  Sir,  was  to  be  resumed  on  Thursday  morning, 
It  so  happened  that  it  would  have  been  convenient  for  me  to  be  else- 
where^ The  ^Kmourable  member  (Mr.  Hayne),  however>  did  not  in- 
cline to  pi|t  off  the  discussion  to  another  day.  He  had  a  shot,  he  said» 
to  return,  and  he  wished  to  discharge  it.  That  shot,  Sir,  which  it 
was  kind  thus  to  inform  us  was  coming,  that  we  mieht  stand  ppt  of 
the  way,  or  prepare  ourselves  to  fall  before  it,  and  die  >¥Uh 
decency,  has  now  been  received.  Under  all  advantages,  and  witb 
expectation  awakened  by  the  tone  which  preceded  it,  it  has  ,be|?i^ 
discharged,  and  has  spent  its  force.  It  may  become  me  to  say  no 
more  of  its  effect,  than  that,  if  nobody  is  found,  after  all,  either 
killed  or  wounded  by  it,  it  is  not  the  first  time,  in  the  history  oi ' 
hfeHHatiitfiairs^  that  the  vigour  and  sikccesa  of  th«:  war  huve  not 
^ttitb  eone  up  ta.tJie  kifly  and  iKmndiRg  phrase  of  ^  manifestos  ' 
'   M  The.j^fiivtleiBaB,  Sir,.iii  dvcfioing  to  pottpow  Oie  debate^  tdM^ 
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^^  Foren^'J^hgueiiitees^^Jllimerica. 

ittS^f^fimlk  A«  •roiteak)€(&his:bfliidfup«ii/hi£i)heavtvitiha(4hfere 

fmt^im&kf^  U^e  p£  Ibati  ivjord,.  r.Ru/t  hfr  jnay  have  been  ^unoottsciftm 
fif  ilo^'f^it^ny  9^e  i^is  iem)ugb  tha(  he  dis^laiBOB  it  AiitifittlljsyJIib 
i^,fii^b|)Ujtrr^  ^916  of  tbat^  particular  word,  be; had  yet  smot^timig 
Afir^^b0<^aid^  of  which  he  wished  to  rid  biiasalf  b^' ^'ifteMkile 
f0j£^i'  lathia.reapecti  Str«  I  have  a  great!  adraali^itbiranriU 
l|c$aci(u|)8^  gmt\$msLn,  There  is  nothing  her^f  Siiv  wUich'jgiffieQ  mis 
ib^^jsiligb^eilt  uoeasineas;  ^neither  fear^  noe  angeti  Mr(tfaskt^^faiclitas 
foip^tiiaa^a  ^more  tJrublesoQie  than  either,  the^confiacionsi^esairof 
jbiiivikig^«be;(9ft  m  the  wnongi  There  is  nothing  jeitbet  lOifi^niAibg 
(^^>0ffi9QW[iffeeeiv6d  Acre  by. the  gentleman's  shot.  MKotbingiDBft 
gi^,  ft>r  Xliad  not  the  slightest  feeling  of  disvespeot^or  >UBfeiqd?!r 
JI^S9ll0w^d$<>tbeIK)|K»lrable  niember,  Some  passages,  it:;«s>iti9i^ 
bad«:0§<^¥W^d^  since  our  aoquaiatance  in  this  body»  wbich  >! /cqvld 
jbayf^iVHifj^.^lght  have  been  otherwise;  hntrXhad  Btsediphilik 
t»fgpb(^  and.  ^rgotiten  them.  When  the  hoaotp:abIe>memb6ri<ra^ 
}f|:,luSofil1B^rspeeGbvI  paid  him  the  respect  of  ^temtive  ;lis)teningc| 
pijl^vflmn  be  »ajt  down^  though  surprised,  and  I  mcB«t  4«y:>ieyfa 
^t^^iOmb^iJ^i  B€me  of  bis  opinions,  nothing  was  fiurther  iGrmo^iBi^ 
j^><9Alion  ;tbisn  to  commence  any  persofial  warfare.;  suid)ihcoii^^ 
thowhol^of  the  few  remarks  I  made  in  answer^  •  I  tnroided^.atb^ 
diotisly^iid  (Carefully,  every  thing  which  I  thought  pbsstbib  taite 
oooatmiedjnto  disi^i^ct.  And  Sir,  while  there  isHthtc^^ 
9fii9inftting  Aerc,  which  I  wished  at  any  time,  or  now  wiahf4»'i 
|ihaiig«i^/I  mu«t  :repeat,  also,  that  nodimg  has  been  f^odme^oknid 
v^M^  0ankl>^i  or  in  any  way  ^ves  me  annoyance.  I  wiU'SfKbias^ 
dis^  tho  hoAoiurable  member  of  violating  the  rules  of  €iyil|se4^.««i:^ 
L will:  not  s^y  that  he  poisoned  his  arrows.  But  whether  fai^shttftQ 
w^4>oc,were  not  dipped  in  that  which  would  have  caused  rjinh^ 
Ijitg  If 'Ihey  had  reached,  there  was  not,  as  it  happ^9wd,;qQit8 
s^ngib  enou^  in  the  bow  to  bring  them  to  their ^mark*!..  USih^ 
^iA«isln0W  to  gather  up  those  shafts  he  must  look /for  cthent)C^9a( 
wta^nsi^thf^y  wiU  not  be  found  fix^d  aqd  qoMrering  iBitherObjetii^i^ 
wJkicbi^ejf^iifere.aimed,''  .^    v    j     xforun 

"•''/pv.''-  ■''  '  .        •   -    •     /•  •    ■  '  ■  -i     •''    -'"*  "i^JkA^^ 

f*  It  was  put  a?  a  question  for  me  to  answer,  and  so  put  as  if  it 
were  dif^cult  for  me  to  answer,  Whether  I  deemied  the  membei^ 
from  Missour)  an  overmatcn  for  mysielf,  m  debate  here.  It  seelma 
to  me.  Sir,  that  this  is  extraordinary  lan^uage^and  an^.extraordi« 
oaiy  tone,  for  the  discussions  of  this  body.  ' 


w.n'\.)VV 


^el»t€9r^t^^^piMm-    v    ^  9^ 


the  jgGfrti^Sinm'seenato^^£^  Tij^g^Ub 

aiSenkte^^^'a^  Senate  ofi  eqiuak^  df^'nirii.6^UldiV2duilKh(miiijW'lltM 
feiivimlcha^Metj  and  c^  ab^hilQ-iiide^ettidenxK.  >  W^^lnf#WIt» 
inaisterB^  •  we  adsboivileidge  no  dictators.  This  id  £t<  hal)  ^'  tttutiniil 
lidiniilttti^  and  dkotission;  noi  ati  arena  for  Jbhe^AKli^tiotf  bf 
riuMJApmn. '  -'i  bfier  myself,  Snr,  as  a  match  fbr  ^lOi  man^^l^  f^(y# 
tWlchaBcti^of^d^batteat  no  man's  feet.  Buttheli,  l^f ,  %ttfbe 'tlvfe 
Imkiotteabkijaiei&bef  has  put  the  question  in  a  manner  thdi  calW'fblr 
was  amiseiv  1-  will  '^ire  him  an  answer^  and  I  teii  hin^  tbtf^facdd^ 
tngiuixiyeelf  io  ibe  the  humj^est  of  the  members  he^e,  I  y^t  IcnoVr 
hothing^iin '  J^er  arm  of  his  friend  from  Migsouri ,  e<hher  aldhe,  tdr 
^hefiritaded  foyitbe  arm  of  ^»  friend  from  SonthCaroiiiKiv'^^'^e^ 
deCer^'BTien'ine,  &0m  es^nsing  ivhatever  opinion^'I  tnny^bUMse'to 
dip€»i0,  ftom  debating  whenever  I  may  chdose  to  det>aler«i:  IfttMtt 
Qieakmg  iwihajtever  I  may  see  fit  to  say  <»i  the  fiodt  of  theS^natei 
£Svf'.wken  uttered  as  matter  of  commendation  or  domfHitMeniy  1 
shbillji  'dissent  from  nothing  which  the  honourable  m^nribei'  might 
9ay)of 'liis'^iend.  Stillr  less  do  I  put  forth  any  prefetisioAS  c/ftfty 
p§nii  'But  when  put  to  me  as  matter  of  taunt,  I  throw  ic-bik:k,  and 
flsiyjta  die  jgentlehito  that  he  could  possibly  say  nodiing  TettSdikdly 
t^niisaCh  a'companson  to  wound  my  pride  of  personal 'efaaiielct^« 
IQietaiigdr  (^  its  tone  rescued  the  remark  from  intentional  froHyv 
which  >  dtherwise,' probaUy,  would  have  been  its  general  abceptil<» 
te^n.>:  Buty-Sir,  if  it  be  imagined  that  by  this  mutual  quotation  and 
ewidmendatton  ^  if  it  be  supposed  that  by  casting  the  ohavactiE^rsicf 
lhfi>drtima^  assigning  to  each  his  part,  to  one  the  attack,  to  ttnodier 
thcrcijF^ffliaet ;  or  if  it  be  thought  that  by  a  loud  and  empty^  vatttK^ 
aiutidfated  victory  any  laurels  are  to  be  won  here;  if  it  be*>iMiaf* 
gifl»di^«8pe<3ally,  that  any  or  all  these  things^will  j^ake^any  p«rr» 
pliasiof  mine^  I  can  tell  the  honourable  member,  oncer  fbr  all j  that 
ki^.'iis:  greatly  mistaken,  and  that  he  is  dealing  with  one'^of  wh<^ 
tdmpec.andfpharacter.  he  has  yet  much  to  learn.  43ir,  i  shsA  iMi 
akk)^  myself  on  this  occasion,  I  hope  on  no  occasion^  to 'b&'to^ 
tavf«dibito  any  loss  of  temper ;  but  if  provoked,  as  I  trust  I'ticiVefr 
shdl^^be,.  into  .ctdmination  and  recrimination,  the  ihbnotmMtf 
member  may,  perhaps,  find  that,  in  that  contest^'thei^  i^illilMr 
b]qws  to  take  a^  well  as  blowjs  to  give ;  that  others  can  state  cq\n- 
parisoris  as  significant  at  least  as  liis  own,  and  tha^t  tiis  inmunity 
may'possifety  deman^  of  him  whatever  powers  of  taunt  and  sarcasni^ 
he^' hiay  posseW  I  commend  him  to  a  prudent  husbandry  of  tiis 
resources.  — pp.  376,  377. 
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Agaut)  ki  r«ply  to  ftn  aceosation  cf  pmiFttcial  j^aloiiAjr:-^ 

**  Sijf.  does  "he  suppose  it  in  his  power  to  exhibit  a  Carolina  name 
8^  brjgjit'  a3  to  proauce  envy  in  my  bosom  ?  No,  Sir,  increasecl 
gratification  and  delight  rather.  I  thank  God,  that  if  I  am  gifted 
with  little  of  the  spirit  which  is  able  to  raise  mortals  tp  the  skies,  t 
have  yet  none,  as  I  trust,  of  that  other  spirit  which  woul(l  drag; 
augek  down/  When  I  shall  be  fouadi  Sir,  in  my  place  here,  in  the 
Senate,  or  elsewhere,  to  sneer  at  public  merits  because  it  ba|^en4 
to  spring  up  beyond  the  little  limits  of  my  own  state  or  neighbour* 
hood ;  when  I  refuse  for  any  such  cause,  or  for  any  cause,  the  ho- 
mage due  to  American  talent,  to  elevated  patriojtism^  to.  sincere  de^* 
yotipn  to  liberty  and  the  country ;  or  if  I  see  m  imconoimon  en« 
dowmefit  of  Heaven,  if  I  see  e^traordir^ary  capacity  and  virtUi^  in 
a»y  son  of  the  South^  and  if,  moved  by  local  prejudice,  ot  gan-* 
grened  by  state  jealousij,  I  get  up  here  to  abate  the  tithe  of  a  hair 
froip  his  just  character  and  just  faine^  may  my  topgue  cleave  to  tJie 
roof  of  my  mouth ! 

"  Sir,  let  me  recur  to  pleasing  recollections,  let  me  indulge  ill 
refreshing  remembrance  of  the  past,  let  me  remind  you  that  in 
early  times  no  states  cherished  greater  harmony,  both  of  principle 
and  feeling,  than  Massachusetts  and  South  Carolina.  Would  to 
God  that  harmony  might  again  return !  Shoulder  to  shoulder  they 
went  through  the  revdiution;  hand  in  hand  they  stood  round  the 
administration  of  Washington,  and  felt  his  own  great  arm  lean  on 
thi&m  for  support.  Unkind  feeling,  if  it  exist,  alienation  and  dis-> 
t^ust  ar^  the  growth,  unnatural  to  such  soils,  of  false  principles 
siaee  sown.  They  are  weeds,  the  seeds  of  which  that  saoie  gre^ 
arm  never  scattered." 

'  One  passage  more  upon  the  progress  of  the  mechanicnd 
tirts,  and  we  shall  have  exhibited  Mr.  Webster's  excellenoft 
on  almost  every  description  of  topic: — 

"  But  if  the  history  of  the  progress  of  the  mechanical  arts  be  in* 
tfuresting,  still  more  so^  doubtless,  would  be  the  exhibition  of  tihetr 
fr^nt  state,  and  a  full  display  of  the  extent  to  whicb  diey  kr^ 
flow  carried:.  This  field  is  much  too  wide  even  to  be  entered  oil 
ijiis  peeasion*  The  briefest  outline  even  would  exceed  its  Himts^ 
dj)d  th^)  wh(^le  subject  will  regularly  fall  to  hands  much'tnore  able 
to  sustain  it.  The  slightest  glance,  however,  must  convince  us  that 
triefehalilcrf 'J>cHref  ahd  mechanical  skill,  as  they  are  now  esthibited 
teE^d^'artd  America,  Maafk  an  epoch  in  human  hfstbrjr,  worthy 


Alluding,  as  it  is  hardly  necessary  to  suggest,  to  Drydea's  Ode  on  CaBcilia's  Day; 


o(  aB  acbiiirati^is*'    Maehin^ry  is  made  to  perlbrm}lrh««  bi»  i<Ar- 
merly  been  the.  toil  of  human  hands,  to  an  extent  that  as^nii^es 
the  most  sangujbie,  with  a  degree  of  power  to  which  90  niin^her  ,of 
hyman  arms  is  equal,  and  with  such  precision  and  exactness  a^  al- 
rop^  to  suggest  the  notion  of  reason  ai^d  intelhgence  in  the  ;:na*  ~ 
chines  themselves.    Every  natural  agent  is  put  unrelentingly  to  the 
task.    The  winds  work,  the  waters  work,  the  elasticity  of  metals 
lyork;   gravity  is  solicited  into  a  thousand  new  forms  of  action; 
levers  are  multiplied  upon  levers ;  wheels  revolve  on  the  periphe-^ 
ries  of  other  wheels ;  the  saw  and  the  plane  are  tortured  into  an 
accommodation  to  new  uses,  and  last  of  all  with  inimitahle  power/ 
and  'with  whirlwind  sound'  comes  the  potent  agency  of  steam.     In 
comparison  with  the  past,  what  centuries  of  improvement  has  this 
single  agent  comprised  in  the  short  compass  of  fifty  years!    Every- 
where {tfacticable,  everywhere  efficient,  it  has  an  arm  a  thousand 
times  stronger  than  that  of  Hercules,  and  to  which  human  inge- 
nuity is  capable  of  fitting  a  thousand  times  as  many  hands  as  be- 
longed to  Briareus.     Steam  is  found  in  triumphant  operation  91)  t 
the  seas,  and  under  the  influence  of  its  strong  propulsion,  the  gal« 

lapt^ship  ^  . 

*  Against  the  wind^  against  the  tide. 
Still  steadies,  with  an  upright  keel.' 

"  It  is  on  the  rivers,  and  the  boatmen  may  repose  on  his  oars ;  i^^ 
is  in  highways/ and  begins  to  exert  itself  along  the  courses  of  land 
conveyance ;  it  is  at  the  bottom  of  mines,  a  thousand  feet  below^ 
the  earth's  surface ;  it  is  in  the  mill,  and  in  the  workshops  of  the 
trades.  It  rows,  it  pumps,  it  excavates,  it  carries,  it  draws,  it 
lifts,  it  hammers,  it  spins,  it  weaves,  it  prints.  It  seems  to  say  to 
men,  at  least  to  the  class  of  artizans,  ^  Leave  off  your  inanual 
Ukmnti^^v^  over  your  bodily  toil;  bestow  but  your  skill'  sind 
^^6tmn  t0  the  di3!ecl^ng  of  my  power,  and  I  will  bear  the  /toil,  wilb 
no  muscle  to  grow  weary,  no  nerve  to  relax,  no  breast  to  fed 
feii^tness.^  What  ftirther  improvements  may  still  be  made  in  the 
use  of  this  astonishing  power,  it  is  impossible  to  know,  and  it* were 
vaih  tjo  conjecture.  What  we  do  know  is,  that  it  has  mosi:  essen-^ 
tudjy  altered  the  face  of  aflairs,  and  that  no  visible  limit  yet  appears 
beydnd  which  its  progress  is  seen  to  be  impossible^  If  its  pow^f 
were  now  to  be  annihilated,  if  we  were  to  miss  it  on  the  watery  afvd 
ill  the  mills^  it  Would  seem  as  if  we  were  going  back  to  fttde  dges;^ 

f  It  may  axnu^e  the  readers  to  qomp^r^.  titie  &lJf>Kiriag,  .*ftW 
^jii9^&,^i;jt}iet!Qaiw  siii^^  by  two  pf  *he  most  ce}«bfRted 
^ivyiterd  of  th^  present  centwry : — 


itit  FarenHe  SUa^enc^  ^J/ikerica. 

"^^hii&M''WtA  cotaipany  -fitted  Mt.Mfm^j^ihe'v^W[hmHm^ 

sbiiirces  tb  ^  decree  p^riMipg  even  beyoiid'  his  oFvm  i^trpemdicnii' 
^^'  'ottAc)A?^i!Ai '  find  c^ynfibihatiM ,'  bringiikg'  tke  Hrie»-> 
stiJ^^oPtlie  abyss  f^  the  summit  of  the  earth;  givm^ithe 
fifteble  arm  of  uian^  the  momentum  of  aifi  Afrite;  ccHnmEiMting? 
ibanuftu^tures  to  arise,  as  the  rod  of  the  prophet ^rciMced'wrirter 
iii  l!he  desert,  afibrding  the  means  of  dispen^g  H^idi  .tiiaib 
time  and  tide  ^hich  wait  for  no  man,  and  of  s^ifitig)  wkhbiit 
that  wind  which  defied  the  commands  andthtiealiii^  oi?><Kei«diE| 
himself.  This  potent  conmiander  of  the  etemtols:;)- tknr 
abrldger  of  time  and  spate;  this  magicito  whos4  cVotAfWHH 
chinery  has  produced  a  change  on  the  world;  die  (^CEeote'^of 
^hich,  extraordinary  as  they  are,  are  perhaps  only  new^fae^i 
gniiting  to  be  felt,  Arc." —  {Sir  Walter  Scott,}  .  r  t  <  /. 

"  We  have  said  that  Mr.  Watt  was  the  great  improT«rtbf 
the  steam  engine;  but  in  truth,  as  to  all  that  is  fldniivableiikii 
its  structure,  bv  vast  in  its  utility,  he  should  rather  be- dis/^ 
scribed  as  its  inventor.  It  was  by  his  inventions  that  its  adkni 
was  so  contrived  as  to  make  it  capable  of  being  applied  to  -the 
finest  and  most  delicate  manufactures,  and  its  power  '^jikhi 
creased  as  to  set  weight  and  solidity  at  defiance.  By  his-ildft 
mirable  contrivances  it  has  become  a  thing  stupendous  alike 
for  its  force  and  its  flexibility,  for  the  prodigious  po^er  ^bkdi 
it  can  exert,  and  the  ease,  and  precision,  and  d^dtlity  wiith 
which  it  can  be  varied,  distributed,  and  applied.  Thelinuik 
ctf  ah  elephant  that  can  pick  up  a  pki,  or  rend  aiv  oak^  ib^bk^ 
nothing  to  it.  It  can  engtave  a  seal,  and  crush' masses ofidt4 
durate  tnetal  beifore  it;  draw  out  without  breaking*  a  thread 
as  fine  as  gossamer,  and  lift  up  a  ship  of  war  like  a  bauble 
hi  the  air.  It  can  embroider  muslin,  and-  fenrge  anchors;'  oint 
Heeti  into  ribands,  and  impel  loaded  vessels  against  the  fiwy 
6f  the  wind  and  waves." — {Jeffrey.)  '    :•  ■- 

We  shall  close  this  article  by  a  few  particulars  sis  tofifn 
Webst€*'s  life  and  personal  charactel*,  given  uis  bjl  a^distin- 
jguished  American  friend  to  serve  as  notes  for  a  fuefiioif ;  bu^ 
being  unable  to  add  any  thing  to  it,  we  have  taken  tfa^  t^ij 
to  print  it  u^  it  stands t—  »      •    i.^  ?  •>,  i-.y 

Daniel  Wetister  is'  the  son  of  a  New  Ii«tti^diira  ftr»^ 
He  was'seht  to  Dartihouth  cdlege  in  YeftitoM^^iHth  ^U^IA^ 


.U"Y\t*>* 


^b^(e^rSlg^^e^^ ,  ,^. ,,,  .^  i^^ 


ip«  I  diagmae ;  wd  i«ient  to  w^pii .  iiv-  Ws '  ftl^h^y^Si  ^oodft^  ^Kf ,  ^i 

Ibrtt^  tbi di6>rmir|M^  of  «Yei:y  bo^yi  ax^iwil^r  the,pppo§i^o;gt 
dfj<iite^^H9Mfy^heu|ideito^  the  atiiidy  of  tb^  law* :  Hi^  i^i^^ 
fhsBiioij^kcm^iiimSmskiB.  He  »Don^  beeam^  knpyi^^  9x\^ 
iradgr  s^atf  I  textile  kigislaiture  of.  l^s  own  state;  a^d;  aft^r^|^4^ 
POBaoireidvtQi  Sosfonii  tbe  capital  of  N^w  Englai^jt  ^ber^^^^q. 
IwwjTeivibe.HCaiTkid  every  thing  before  hiii?i.M, He jQJupJ.jl^he^ 
ariitofBi'ati«..pap|y.ia. politics,  an4  w^s,,.tbp;,j6^<^.^  o^.j^l^^ 
Adams'  party  when  Jackson  succeeded,  infobts^i^ipg^tb^^fgi:^, 
dideaeywj  Though  his  party  fdl,  howeiw^ibgvlv^f  W/owii 
piack)  <mtk  Ihe  people,  and  he  is  stiU  cp^siderf^.^I^ftiig^o^ 
Aibesiira.the  jir^t  staitesman  and  the  most  gift^4  m^i^  j^^i^vei; 
had.  K  He  has  ^  Me  yeais  distinguished  him^^lf.i^if^.jtj^ 
evi^' bj^  Uisi  musterly  expositions  of  .the  Qqn9tit^tiQjp,.,,,Mp,S^ 
Mttmbei  of  tjie  Senate  of  Congress,  his.s^cef  :af^,iniif»J^t^ 
abfe^fdindHhe  need  that  i&  felt  of  his  mind  in  his  pr^f;Q^.p,9T. 
sifitei  as  the  os^y  thing  that  would  interfere  with  his  adiranqe^ 
rfttrriMoitheipfesiidency.  ...  ^,-  uA 

jitiUi  ^^T$mi'hQ  is  strongly  built,  with  a  bead. s^t^on,  .^if| 
■hottldfiii^  lik6  iJM  of  a  Hercules.  His  facei^  the,n^oft,j^7 
tiMrditery  one  I  hav^  ever  seen.  He  is  dark,  with  jj^t  ^^ 
hiir,wa^.v':taM»ieose  fojrehead,  a  large,  lambent,  deep^t-  f^yS, 
hMKJ/%  io^'^eii^g  brows,  a  mouth  of  a  kind  oC  ;Si9^1pJ}if^ 
9tii3itt;tb^  y#of  great  beauty,  faultless  teeth,  2l  forp^i  Ij^  ^ 
Urohrdfrifn,:  and  a  smile  like  an  archangel.  Jtlis  s^^j^j^ygu^ 
^itt(^ng(jtbe;  opposite  party  is  "  Me^orf-ZiA^iWOw^^' .a,.jpl^ja^ 
which  has  been  applied,  to  him  ever  since  *he  iQQRUftgja^p^? 
wBhtofhit rpOiitical |C9jr^n  . .  :     i.I^mV/^ 

f.iA#  Gotelidge  says:  of  .^tfeey,  'f  he  po^sessft^^  ^t^t^f^i^ 
^s^sedr-by  hi»,\^M^S:  .Jto  .mj^n  ^y^,  hftdrhi^^ jpoRir^gi^^ 
^0HkJ]iletely/iU»4erjQQ|nc»and.,:  At.!^  ^pp[\eftt;^i^^j;Q^5g^j,t^^ 
vast  stores  of  his  mind  are  ready,  and^t))i|?.tipjpt>  jn^pp/j^piji 
JSpmik  mlte<fe«»ihji^. tongue  in  pej:;ftpt^?op}59p|i;^q,,i,j^f  is 

gfMerii%if55aIt%:t^Vf^ysr  logical,  ew?hiWR?i(*l»  ftM^J^#oji5><^ 
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Forensic  MoqueiUe  of  America. 


every  listeaer  by  the  driest  argument,  and  has  a  voice  of  all 
ecHQpass^  md  a  m$xm&c  of  the  most  su^ularly-mued  grace 
wd  power.  HU  eloqMe&ce,  whea  he  warmsi  is  perfectly 
oveipoireriiig,  Mid  then  he  cdses  oni  with  a  knowledge  of 
the  poeticali  which  you  would  think  impossible  from  the 
severe  east  of  his  min^*  He  is  &  charming  tmUe  eompamon, 
and  in  piivate  life  the  most  natiuvdly  elegant  and  fascinating 
man  I  ever  knew.  No  mim  so  felicitous  at  a  icomfdiment,  no 
man  so  graeious  and  winning.  The  women  Bdare  him. 
Abroadf  however,  he  is  the  stem,  phtiu-dressed,  grave  repub^ 
Ueenj  and  the  common  man  who  passes  him  in  the  ^uset 
thinks  he  can  sead  the  eares  and  responsibilities  of  the  whcrfe 
United  States'  Govemmient  on  his  greni  brow.  Never  was  a 
mm  ap  fiumed  for  universal  popularity. 


1    ; 
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DIGEST    OF    CASES. 


COMMON  LAW. 


CComprisipg  iS  Bam.  &  Add.  Piort  3 ;  I  NevUs  ^e  Maii&mg,  P^rt  4,  2  Nevili  & 
Manning,  Puts  4  and  5,  and  3  Nevile  Sa  MaDoing,  Part  I ;  10  Bing.  ParU  3 
and  4 ;  3  Moore  &  Scott,  Part  4 ;  2  Crompt.  &  Meeson,  Part  1 ;  1  CrompiDD, 
Meeson,  and  Roscoe,  Part  1  j  3  Tyrwhitt,  Parts  4  and  5;  2  DowUng's  Practice 
Cases,  Part  2  ;  and  a  selection 'from  6  Carr.  &  Payne,  Part  2:— all  Cases  in- 
cluded in  former  Digests  bdng  omitted.] 


ACTION  ON  THE  CASE. 

(  What  is  meant  hy^  in  an  act  of  parliament.)  A  private  act  g^ve  tnuiees  of  a 
river  Aayigation  power  to  sue  for  arreers  of  tolls  by  action  of  debt  or(mthg 
case :  Held^  that  assumpsit  would  Iie.<— CorM/  v.  Carpmael,  2  N.  &  M. 
834. 

AFFIDAVIT.— See  Bail,  14;  Practice,  12,  30. 

AFFIDAVIT  TO  HOLD  TO  BAIL—See  Bail,  6. 

AGREEMENT. 

{Where  superseded  ^  stfbseqtient  a^eement,)  Ott  the  2dth  May^  A.  entered 
into  an  agreepient  with  B.  finr  twelve  months,  for  the  pedbnuance  of 
.  v«rioU8  literjury  labcnUrs,  to  bte  afterwaids  specified  by  B. ;  A.  to  receive  six 
.  guineas  ^  week,  and  not  to  engage  during  the  year  in  any  publication 
eimilar  to  the  one  of  which  B.  was  the  propriety.  On  the  14th  October 
in  the  ewie  3'ear,  ^  new  agreement  was  concluded  between  tfae  parties,  by 
which  A.  agreed  to  edjyte  a  litarapry  journal,  and  to  d^ote  aU  lus  tijne  end 
«tt^tion  to  the  same,  (except  the  hours  he  had  already  engaged  to  devote 
to  the  superintendance  of  another  publicatibn,  of  which  B.  was  not  the  pro- 
prietor,) at  f  salary  of  IQ/.  a  week ;  Heldj  that  the  second  egreement 
superseded  the  iirat,  and  that  A.  could  not  recover  the  six  guineas  per  week 
lor  the  remainder  of  the  twdve  months  afte^  the  second  agreement  came 
iuto  opei^tion.-<rPa/j«ajie  v^  CMum^  1  C.  M.  &  Br.  6$. 


(FriviUgi^  of  his^$ervantsjr(^m  arrest,)    The  privUege^froin  Jf^r^st  aJlc|l||f4)to 
'  an  aaibassador^a  servant,  is  the  privilege  not  of  the  servant  but  (^f-tbe  am- 
bassador ;  and  if  he  make  no  application,  the  Court  will  not  reUey^  the 
'■  'party  letrrested,  unless  he  shows  a  clear  case  of  service  as  a  domestic  servant, 
'  bf  uticler  a  hiring.     (3  Burr.  1676 ;  2  D.  &  R.  833.)— Fi«Aer  v.  l^^rez, 
•^  C.  &  M.  240 ;  2  D.  P.  C.  279. 

4M^NI>jMENT.-See  WritopTrial  Act,  4.  .  f^ 

ANNUITY;— See  Devise,  1 ;  Stamp,  3. 

ARBITRATION. 

1.  {Awardf  where  bad  became  partial  onli/,)  The  costs  of  an  action  and  of 
a  reference  were  to  abide  the  event  of  the  award :  the  arbitrator  fouu4  that 
the  plaintiff  had  a  good  cause  of  action  on  five  out  of  eight  count§ ;,  that 
the  defendant  should  pay  51,  damages ;  and  that  no  further  proceedings 
should  be  had  in  the  action :  Held,  that  there  was  no  award  as  to  th^ree 
counts,  and  no  event  to  authorize  the  taxation  of  costs  on  those  counts;  and 

-  consequently,  that  no  part  of  the  award  could  stand. — Norris  v.  Daniel,  I() 

,'         ,  .    .  •  '  ■  .'■-.■' 

2.  (Satne.)    Trespass.     Pleas,  general  issue,  and  sundry  justifications  by 

reason  of  alleged  rights  of  common.  The  cause  was  referred  to  an  arbitra- 
tor, costs  to  abide  the  event  He  awarded  for  the  defendant  on  the  general 
issue,  and  disposed  of  the  rights  contested  in  the  special  pleas  of  jtistifica- 
'  Hon,  but  did  not  notice  or  decide  upon  the  issues  raised  upon  those  pteas. 
The  Conrt  held  the  award  sufficient.  —  Dibben  v.  Ma^quesi  of  Aii^Seyy 
10  Bing:  568.  ' 

3.  (Htt/e  to  set  aside  (tward.)  The  rule  of  £.  T.  2  G.  4,  requiring  the  grounds 
bf  objecition  to  txi  award  to  be  stated  in  a  rule  nisi  to  set  it  asid^,  'aj)piie8 

'  to  the  certificate  of  an  arbitrator  empowered  to  ascertain  the  amoupt'^e, 
ialid  to  certify  %e  same  to  the  associate,  by  whom  a  verdict  is  to  be  entered 
kccd^dib^jf.^CdWmcAfle/ V.  Houchen,  3  N.  &M.  261         '  /  *   -^'''^ 

4J  (^vocation  of  authority — Examination  of  parties^     By  order  pf  nisi 
'  priiis,'  a  cause  was  referred  to  arbitration,  with  liberty  to  examine  the  Ar- 
ties, and  with  stipulations  that  the  deadi  of  either  party  should  not  opepte 
as  a  revocation  of  the  arbitrator*s  authority ;  and  that  if  either  party  sliouia 
by  affected  delay  or  otherwise  prevent  the  making  bf  the  award,  fitf'ilJd^J^ 
,  .pd^il^  other  such  costs  as  tho  Court  should  deem  reasonable.    T|w*  pioAi^ 
,  tiff  died  {  the  defendant,  after  allowing  the  reference^  sub6dqUtiitly.|iar|rfo. 
€«^  fbr  a  short  tirae^  revoked  the  submission  on  the  afieged  graiiad^f'liis 
being  deprived  of  the  benefit  of  the  {daintiff 'a  examku^oti.'   Htt'-tftlili&^to 
show  that  thu'was  the  true  grouDd,  and  1|m  Couitanadi&'hlmi^yitlk^ieo^ts 
of  a  trial  occasioned  by  the  breaking  off  of  the  xefyfKXic^j^Smihf'i%  "SiMtt^ 
10  Bing.  306 ;  3  Moo.  &  Sc.  853.  /i)?A\p 

5.  {Arbitrator's.  Fees.)    A  cause  was  referred,  a|id  in  1825  .t^ie  ubi|ratoc 
'  received  frbni  the  plaintiff's  attorney  87/.  for  his  ifees  and  expenses.    Jn 
18^^,  the  parties  went  before  the  proflionbtary,  when  he  aJ)owjeMi  only ,35/. 
In  1833)  ^he  attorney  who  made  the  payment  havv^g  disd^m  fhe  ipUrimi 
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the  defendant  applied  to  the  Court  to  direct  the  arbitrator  to  refUnd  the 
''dffl^i^tice:  'Held;  that  he  oame  too  late.— Brff;?ier  v.  Bryant ^  af  Moo.  & 

^,  {Making  order  of  reference  a  rule  of  Court.-^^Award,  how  far  corUrplled 
hy  recital, — Attachment  for  non-performance.)  ,A  judge's  order  for  reier- 
ring  a  cause  may  he  made  a  rule  of  Court,  though  the  defendAPt^ve^no 
authority  to  his  attorney  to  consent  to  its  heing  made  a  rule  of  Court. 
Where  a  cause  and  all  matters  in  difierence  are  referred,  a  recital  in  ihe 
award  that  the  action  was  referred  (not  mentioning  the  other  mitt^tfi'iil 
difference)  does  not  constitute  an  objection  to  the  award  pn  the  &ae  of  it| 

*  •  •     •   * " 

such  an  objection  should  be  made  the  ground  of  a  separate  applicatiou  tq 
set  aside  the  award,  supported  by  aiHdavits  showing  what  were  the  other 
matters  in  diiference.  An  attachment  for  non-performance  pf  ai;  award 
trill  not  be  granted  if  an  action  has  been  commenced,  except  on  the  term3  of 
discontinuing  the  action  and  paying  the  costs.    (1  B.  Sc  P.  81«) — PauU 

V.  Fault,  2  C,  &  M.  235 :  2  D.  P.  C.  340. 

i '     •     .  ■  .        •  .    . 

7^  (Motion  to  set  aside  award,  when  made.)    A  motion  to  set  aside  aQ.ay^Ard 

made  under  an  order  of  nisi  prius,  must  be  made  within  the  first  foi^:  c^ya 

of  the  next  term,  though  it  is  for  objections  on  the  &oe  of  the  awtttd.-^U 

v.  Carter,  2  D.  P.  C.  245. 

f  J  Where  a  cause  was  referred^  and  the  plaintiff  attended  befpre  the  ^bitra« 
torby  cu^uusel^  without  giving  distin<;t  notice  to  the  opposite  P*^  ^^  ^® 
intended  to  do  so,  th^  Court  ordered  the  cause  to  be  re&rri^  bapk  to^the 
arbitratofv  an4. disallowed  the  plaintifThis  costs  of  the  ^y»  Ja  s^cli  a^pfne 
die  rule  niti  objecting  to  the  award  ought  to  specify  the  grounds  of  ^e 
.  motion.     (1  M*Clel.  &  Y.  S94.)—Whatley  v.  Morland,  2  D.  P.  C.  249. 

9,  (Setting  aside,  awards  time  for,)  A  mpfion  to  set  aside  an  award  made 
upd^r  a  judge's  order  must  be  made  promptly  after  the  party  Juiowa  of  the 

!  award  being  made.  Where  such  a  motion  was  made  after  a  lapse  of  iwo 
terms,  the  Court  dischai^ed  it  with  costs,  though  it  was  allied  by  the 
narty  applying  that  he  did  not  believe  that  the  other  party  intended  to.pro-t 

''^  ceea  upon  the  award,  as  there  had  been  a  previous  revocation. — Worrall 

'V.ii)eiTOe,  215.  P.  C.  261.  '         '        \ 


And  ^e  Attornjey,  3. 

{Fni^flegd  of  Suitor  from.)  Where  a  party  to  a  eause  is  arrested  oiv  proeess 
-okpiiiig'ietttfOf  «lie  Court,  while  attending  at  nisi  prius  in  anDther  Qtutlin 
/tii^i^fieitetiaiiaf  a  oaase  earning  on,  he  must  apply  for  relief  to  the  ju^ge  at 
oiitisll^ui;  ot^  to  the  Court  out  of  which  the  process  israes^  andi  liot  ta>the 
^iS0j^mj9^h^  eause  u,^PiU  v.  Evans,  2  D.  P.  C.Jt^. 

AB8^M4  AiiMvfriiiwii ;  ¥tiocf»8;  Prachc^,  7» 

ARSON. 

i^fa 


•        J        !<• 


of  thelBtitiiieT  a^8  €K  4,  o.30,  8.  U.-^Re*  v.  Porr^f,  6  C.  &^^P.'4#2« 

^tG«#i/£iM;  i»/Jbuika  under  9  O.  4,  e«  &1,  «.  37.)    A  ^f^Hoake  |^vM  by 

.    *w«  jutiiset.iindef  iliM  ttatvte  in  not  avsilabte  Ibr  tfa»  dsfoidMii  it>  mk  ac- 

.    ticoi  te  the  saifte  «tsault,  tmkai  speoially  ^aM^^Marding  Vr*  Jf^^  C. 

&P.427.  ^ 

AMWMPSIT. 

■1.  (Cont^ferafioft.)  The  plaintiff;  an  attorney  c*<Wi^trctlng  a  fiat  of  bank- 
tttftty,  and  hayfng  received  a  debt  dtte  to  the  biftnkrt/pt,  ^ndertodic  to 
pay  to  (ihe  defendant,  the  bankrupt's  sollcitdry  the  surplas  that  shduld 
reiiHifai  of  the  aom  so  received  after  defraying  certain  ehai^  intkttMl  by 
Ihe  phifattifi;  in  consideration  that  &e  deftmdant  would  pay  the  coBfs  of 
ocmdnoting  the  cmnmisdon :  Held,  tlmt  there  was  not  a  snffldent  Con- 
sideration to  snpport  assumpsit  on  the  defendant's  promise  fo  pay  such 
coBtS)  inasameh  as  the  plaintiff's  engi^mcnt  was  one  which  he  had  nat 
legtliy  the  power  to  pei^m.  (3  Lev.  161 ;  3  T.  R.  17, y-^Hmlm  v. 
Sherwoodi  10  Bing,  640. 

2.  (Ckmiideraiion.)  No  action  lies  (for  want  of  condderatfon  ttppfltteitt  on 
the  face  of  it)  upon  the  following  undertaking  :-^*<  Acf  yoii  haveii^aim 
on  my  hvothei  for  £6  for  shoeS)  I  hereby  undertake  to  pay  the  aineuttt 
within  six  weeks  fWmi  ibisdate."  (5  East,  10;  1  C,&  1,461  y^'Bkig. 
21^1 1  9  9*  Meere,  2IMi.)'--Jamei  v«  Willkms,  8  N.  Ar  M.  196.         -> 

AWORNET, 

1.  {Re-adfmsion.)  The  Court  will,  on  payment  of  a  moderate  fine,,  re- 
admit an  attorney  who  had  inadvertently  practised  without  a  certificate 
through  the  omission  of  a  clerk  usually  employed  to  take  it  oitt.  (4  S.  Ik 
Aid.  90,)^Ejcp,  RigJn/,  1  N.  &  M.  593. 

2»  (Duty  off  M  to  deeds  deposited  with  him.)  An  attorney  with  whom  4eeds 
are  deposited  by  a  client  to  obtain  an  advance  of  money  on  tlien^  is 
bound  on  inquiry  by  the  client  to  inform  him  where  they  are ;  and  if, 
Having  placed  them  without  the  client's  knowledge  in  the  hands  of  ^  )^fy 
fh>m  whom  he  has  obtained  such  advance  of  money,  he  is  unable  to  sive 
him'  such  infbrmation,  he  is  chargeable  with  having  mislaid  thetri.-^ 

'    Wik/htt  V.  Elkingion,' 1  N.  &  M.  74^. 

3.  (tten  for '  costs.)  Two  causes  at  ihe  suit  of  the  same  plaintiff  were 
t'efetii^cr,  costs  to  abide  the  event;  and  the  arbitrator  in  his  award  directed 
that  the  damages  in  one  should  be  set  off  against  ihe  costs  in  the  other : 

"     Hdd,  that  ^is  could  only  be  done  subject  to  the  lien  of  ^he  plalhtllr^s 
attomejrfor  his  costs  in  the  ilrst  cause.  (Reg.  C3fen.  H.  T.  2f1fiS.  4,  k.'&3.) 
.    ehwellir.  Betteky,  lO'Bing.  432.  ''  ;'^| 

4.  (UahiUiy  of,  for  n^Kgence,)  An  attorney  employed  by  a  vendor  to  settle 
oii  h{irtM#t  ^  assigntnetit  of  a  teitn,  allowt^d  him  to  e^tecttte  ^n  thitMKial 
(M^efistrt  jpn  lin^mlnea  ec^eftant  ror  ^uiet  enjoyuxniti)  without  ex^u^tin- 
(ng  to  him  the  liabfHfy  incaired  thereby  t    Iid!d,  th«t^e  iM  wi^pmble 


.^iMof  .bii^MIMuatm.M«re,of  lh»  feci4hM>i»lnA4iielliiMt»^ifcCitt0he 

5.  {Taxation  ^biU,)    A  defendant's  attorney,  having  delivered  tolhirf^iftiAt 
. .:  Ua  liill  of  .09«t8»  from  wbidi  nore  tbait  one  auUli  is  taac^  <«il^  OMWit 

,  afteffmdii.^ltflr  tbat  |i«Q[ioritMNi  by  adding  on  both  udeaoi  tb#acooait  a 
.  9ipj^ir«peivei  ^jm^  %mi  bit  dieBt*  «nd  pud  into  Cousl«    (1  Twnli»486 ;, 
and  see  post,  jd.  IT.)— flig^  v.  TroW^r,  3  N.  &  M*  174,  •     • 

6.  {IMiUtyfor  toaU^ aciionhrcught  wkhoui  cUewttccm€nP^W4Mrming 
jmror.)    A^  attoicey  brought  an  action  witkont  bia  clieot's  aotborky ;  afe 

tbe  trial  4^  jVKor  waa  witbdiswii.    The  Court  rtlwMd  to  oidar  tbe  at^mvey 
to  pay  the  d^fendaQVs  coats^ — Hammmd  v«  Thorpef.  I  (k  M,  k  Hi*  Q^ 

%,  (fJf^iUaitio^  agakui,  when  to  he  ouufe^)    A  rule  calling  on  an  atteney  to 
u   anawear  tl^e  matften.of  an  afiidati^  cannot  be  moved  for  ao  flate  aa  hm 
,.  i|a|Fs  boCore  the  end  of  the  temi»  nor  can  canae  be  ahown  ugainal  aodi  a 
.'  ;;¥ide #n. the ket day  of  tha term.-^£jp.  ■  ■■     ■■    »  2  D.  P..C.  297* 

S.  {Attorney  and  cHent,)  Where  a  client  obtained  an  ovdef  HtHflilk  atlMtiey 
flhouM  deliver  him  an  account  of  all  monies  received  on  his  beht^,  and 
be  accordingly  delivered  an  aAount,  the  Coutt  refbsed  id  gnuit  an  at- 

.   l^m^iM;  against  him  on  affidavits  impeaching  the  correotnesa  of  tbe  a«- 

,    /mmU^JEvp^  Lttwrence,  2  D*  K  C.  230. 

^  ^Attormey  mtd  dieni,)  An  attorney  has  no  right,  as  ^afrtflt  bii^  dlient, 
-itt  setaili  ii  bis  hands  money  which  he  has  received  as  his  Mcsn^f,  even 
though  il  b6  tb6  proceeds  of  an  execution  against  a  deMidant  Mtf^o  d^ts 
to  the  amount  levied,  and  who  has  a  rule  pending  befbre  the  master, 
calling  on  the  plaintiff  or  his  attorney  to  refimd  the  money.—- $<6/^  y. 
'  Leicester,  2  D.  P.  C.  234. 

»    * 

1 6. .  {Attorney  and  cHent-^Sumnuay  jurisdiction,)  The  Court  will  not  Inter- 
fere to  compel  an  attorney  to  pay  over  money,  the  right  to  which  depends 
upon  the  existence  or  non-existence  of  a  special  agreement  between  the 

"^  cnent  and  tbe  attorney,  which  the  attorney  disputes. — "Hodton  v.  Ttrr'iUi 
2D.  P.  C.  264. 

i.\l  (Lienjbr  costs.)  A  verdict  was  obtained  in  an  aetkin  of  trover  tor 
£200,  to  be  reduced  to  Is,  if  the  goods  were  delivered  up«  The  plaintiff 
becfmie  insolvent ;  but  the  defendant,  on  the  application  of  the  assignee, 
deliver^  up  the  goods  to  him :  Held,  that  the  plaintiC's  attoriMy  had 
no  cbtim  in  respect  of  his  lien  for  the  costs,  either  against  the  assignee  or 
the  defendant,  without  either  showing  express  notice,  or  maiing  out  a 

'    cfoe  of  frmd.'^Bloonffield  v.  Biake,  2  D.  P.  C.  272.  . 

l^^  {Frifmkgepf,)    Since  the  Uniformil^  of  Proceas  Aof^  aa  attotniy  lUed 
.  ..wi^a&^privil^ged  person  does  *  not  lose  bU  privilege,  and  catm«t  be 
ancsted.    (1  Tyr.  274.)— Pi<«  v.  Tooock^  2  C,  «P  M.  Hd;  Keep  ▼,  Bfeg*, 
2  D.  P.  €♦  278.  j 

'^^A'Al^fW^^Pi^/'^^^f'*^    Several  persions  having  agreed  tvitb  a  plaintiff  to 

,  ,swff  ^  expense  <^  an  actkm  (a  fei^ed  Issuer)  and  ha  having  paid  the 

,,lj|^p^<^ybWi  4^^^  m  4ict|ai^  ag^ainst  om  of  those  ftmmior 


VBO  Bigest  cf  Cases. 

'  eoiitrfbttHMi, ^e CoHvt/ onlbiit peraon^  applieatioD, ertoied idie  «ttaitiey's 
bill  to  be  taxed,  although  it  had  been  pmd,  and  the  defendant  had  paid 
bia {iiIl'thBi!e,of  theoiWMy  into  C<Kali.^Grover  v.  U^ath,  3  D.P. C.  285. 

14^.  (Scrctirfc  ow.)     An  attorney  residing  within  a  mile  of  the  Exchequer 

"'^Office  •!§  "bound  to  enter  hi  tfie  proper  book  either  bis  pla<ie  of  tiboAe,  or 

some  othe'Y  proper  place  Where  notices,  &c.  may  be  sensed  upon  him :'  if  he 

reside  beyond  one  mile,  and  within  ten,  he  must  enter  soil^e  proper  place 

within  one  mile;  entering  his  place  of  abode,  in  such  case,  'is  not -ai  *hffi- 

dent  compliance  witTi   the  rule  of  CJourt  (Exchequer)'  Mi  1  VtVS,  4, 

^  pi.  8.— That  rule  extends  to  pleadings  and  all  other  proceedings,  though 

'   only  "notices,  summonses,  orders,  and  rufes,*"  are  mentfowed  inlt— 

Blackburn  v.  Peat,  2  C.  &  M.  244 ;  2  D.  P.  G.  293. 

l^i  An  attorney  who  has  been  employed  by  one  party  in  a  cause,  and  then 
discharged,  is  not  therefore  prevented  from  acting  as  the  attorn^  df  ibe 
opposdte  part}%  unless  some  case  of  misconduct  be  made  out  againktliim. 
(9  Bing.  1 ;  1  Jac.  300 ;  19  Ves.  261.)— JoArwon  v.  Marriott,  2  C.  &M. 
183;  21).  P.  C.  343.  ' 

16.  {Separate  bilk  of  costs.)  Where  seve|^l  defendants  defend  ae^arately  hy 
different  attorneys,  but  all  ihe  business  is  in  fact  conducted  by  one,  they 
are  not  entitled  to  charge  by  separate  bills  of  costs,  but  must  make  a 
joint  charge. — Nanney  v.  KenricJc,  2  D.  P.  C.  334. 

17.  (Taxation  ofbUL)  A  defendant's  attorney,  who  receives  from  )us.GKeDt 
the  amount  of  the  debt  and  costs  for  the  purpose  of  being  paid  over  t^  f^ 
plaintifT,  is  not  entitled  to  make  that  sum  an  item  in  his  biU,  so  as  to 
increase  the  amount  of  it,  whereby  less  than  one  sixth  may  appeal^  io  lie 
struck  off  on  taxation. —  WoolliBon  v.  Hodgson,  2  D.  P.  C.  360» 

18.  {Re-admission  of  WeWi  attorney.)  An  attorney  of  Great  Sessions  in 
Wales,  who  had  been  once  in  practice,  but  had  discontinued  practising  for 
more  than  six  months  before  the  passing  of  the  11  G^.  4  utd  1  Wilt,  4, 
c.  70,  is  not  entitled  to  be  admitted  under  that  act,  (s.  15, 16^  1  B.  ft*  Ad. 
957.)— Erp.  Garratt,  2  D.  P.  C.  376. 

19.  {Costs  of  taxation  of  bUl.)  In  taxing  an  attorney's  blU,  if  a  full  .sixth 
be  taken  ofi^  the  attorney  is  always  liable  to  the  costs  of  taxation ;  IJT  less 
than  a  sixth  be  taken  off,  it  is  still  in  the  discretion  of  the  Court'td'make 
him  pay  the  costs  or  not;  and  where,  a  large  sum,  very  neavfy-a^ktli, 
wa^  taxed  off,  and  the  master  charged  the  attorney  with  the  costs, 'die  Cdurt 
declined  to  interfere.    (8  Bing.  83.)-— BaA«-  v,  Jlfi/fe,  2  D.  P.  C.  ^82. 

20.  {Costs  of  taxation  of  bill.)  An  attorney  took  ft  bill  of  exchange  fhmi  his 
cUent  in  pc^ment  of  a  bill  of  costs,  but  the  bill  of  exchange  not  being  paid, 
the  aittomey  was  sued  upon  it.    The  Court  allowed  him  to  pay  the  coats 

^  of  taxing  his  bill  (more  than  a  sixth  having  been  taken  off)  to  the  hdder 
of  the  bill,  in  part-pa3rment,  instead  of  to  his  client. —  Wo(dlisonr,  Hodgson, 
2D.  P.  C.  361. 

^1.  {Taxation  of  bill.)  The  master,  to  whom  a  bill  of  costs  is  r^ferecl  for 
taxation,  has  no  power  to  inquire  into  the  fact^  whether  the  buanesa 


Comrnoft  Xmr.  ^Wl 


d9l  (iranariota  e/'i^if/.)    Wbere  on  Iwlibii  wa«  bMMSlit  bylm-«fto»ii«y  iMf  his 

lyiQ  of  costs,  and  the  defendant  obfaiiied  a  judge's  inrder .  to  tax  tba  1h|1, 

...   bttt  i^bich  Older  did  not  contain  any  diractioQ  to  the  defendant  ta  pay 

,  .  wha)t  9honld  be  found  dae^  though  he  signed  the  usual,  consent  in  the 

.  ji|^€i's. book;. and  another  order  was  afterwards  made  for  reviewing  the 

taxatKiP}  whjch  ^4^  contained  no  direction  to  the  defimdant  to  pay  what 

i  y^t^A^e  'f ,  and  the  inaster  found  a  sum  of  money  to  be  due  to  the  plaintiff, 

-   ^^9  va^P  thfft.  latter  order  only  a  rule  of  Court :    Held,  that  an  attach- 

^.  ipent  ^bt^ifv^d  )l;)iei^upon  was  irregular,  as  that  order  contained  no  direction 

for  the  defendant  to  ^y.^^Ryalk  v.  Emenon^  ^  ^»  P-  C.  357. 

23«  {Privilegipd  commt/mkation  by  prisoner  to*)    A  prisoner  in  close  custody 

:  .09  a  charge  of  for^eiy,  wrote  to  a  friend  **  to  ask  Mr.  G.,  or  some  other 

attoi^ey^  if  the  punishment  was  the  same  whether  the  names  foiged  were 

ithos^of  real  or  .fictitious  persons."    Mr.  Gi  was  not  then  or  afterwards 

his  attorney :  Held,  not  a  privileged  communication*— ilej;  v.  Brewer, 

6  C.  &  P.  363. 

24.  (Right  of,  to  discorUinnp  action,)  If  an  attorney  has  reasonable  and 
probable  grounds  for  comn^mcing  an  action,  and  desists  fi-om  prosecuting 
it,  because  he  has  mbsequenthf  discovered  Aat  it  cannot  be  successfully 
proceeded  with,  he  is  entitled  td  recover  his  costs  from  his  client. — 
i;aiwv«^  V.  Po^^f  6  C  &  P.  428. 

And  see  Inbolvsnt,  3. 

BAIU  . 

1.  (Estent  t^  their  liaftiliiy,)  Under  nde  21  of  Hikry  Term,  2  W.4^  the 
two  bail  together  are  liable  only  to  the  amount  specified  in  their  recogni- 
zance.-—ruiiMaifrti  V.  Naih,  10  Bmg.  329;  3  Moo.  &  Sc.  834; 

p.  (I/iahilUy  of,  after  (Offiavit  given,)  The  defendant,  with  consent  of  the 
;,,bailjgave  a  cognovit  with  stay  of  execution,  but  did  not  pay  the  debt 

within  the  time  limited.  The  plaintiff  gave  the  bail  no  notice  of  this 
.  default.  Half-a-year  afterwards  the  defendant  died:  Held,  that  the 
'jj^ntifl^oould  not  then  proceed  against  the  bail.     (9  B.  &  C.  422.) — Sur- 

fpan  y,Atut,^0  Bing.  434. 

^.  {Render  of  primcipal  in  ca$e  of  bankfUfky,)    In  the  case  of  a  London 
t    cqmmission,  the  Court  wiU  not  enlarge  the  time  of  the  vender  of  the  prin- 
cipal until  after  his  final  examination  before  &e  commissioneBs  of  Jwik- 
rapt.    (4  Bing.  80.)— Cooin^f  v.  Dod,  3  Moo.  &:  Sc.  817. 

4.  (Where  put  in,)  A  defendant  arrested  on  an  alioi  capias  must  put  in  bail 
in  the  county  wherein  he  is  arrested« — Rex  v.  Sheriff  of  Essex^  in 
Lew/  V.  faine,  3  Moo.  &  Sc,  870. 

&,  (decepianee  tf,  a  waiver  of  objection  to  affidami  ofdeU.)  If  theplaintifl^ 
at  the  defendant's  request,  accepts  Without  oppoeitton  boQ  named  by  the 
d^endapt^  the  defendant  cannot  afterwards  naove  to  discharge  the  bail  on 

VOL.  xu. .  M 


i€k  IHgeet  4^  Cases, 

tbe  ground  of  a  defect  in  the  affidavit  of  dxht^MammaH  v.  M^hew, 
10  Bing.  506. 

6.  {Deposit  in  lieu  of  baU.)  Money  deposited  in  Court  in  Hen  «f  bttll,  cannot 
be  tran^erred  to  the  account  of  a  payment  into  Court  on  a  plea  of  tender. — 
ShiUz  V.  Heneage,  1*0  Bing.  661. 

7.  {Proceedings  on  bail-bond,)  It  is  irregular  to  sue  out  process  on  a  bail- 
bond  after  the  rule  for  allowance  of  bail  has  been  served,  althoi^  the 
bail-bond  has  been  forfeited,  and  an  assignment  has  been  written  fbr  before 
the  justification. — In  making  the  rule  absolute  to  set  aside  such  proceed- 
ings, the  Court  directed  the  costs  of  taking  an  assignment  of  the  baH-bond, 
which  had  been  occasioned  by  the  defendant's  default,  to  be  allowed  to  the 
plaintiff,  and  deducted  from  the  costs  of  the  rule.—- JB^2is  v.  BateSt  t  C. 
&  M.  143. 

8.  (Notice  of  bail  by  prisoner,)  It  is  sufficient  if  the  notice  of  bail  given  by  a 
prisoner  be  signed  by  him  as  being  "in  custody,"  though  it  do  not  state  in 
the  usual  way  that  he  is  a  prisoner.  (1  D.  P.  C.  609.) — FrUh*s  bail, 
2  D.  P,  C.  229. 

9.  {Staying  proceedings  on  bail-bond,  in  Exchegver,)  The'  Court  of  Exche- 
quer will  stay  proceedings  on  the  bail«bond  (bail  above  having  been  put  ki 
and  perfected)  on  payment  of  costs,  if  it  do  not  appear  that  a  fa^al  has  been 
lost,  without  an  affidavit  of  merits :  the  rule  of  Mich.  59  G.  3,  K,  B.  not 
extending  to  the  Exchequer. — Hourke  v.  Bourne,  2  D.  P.  C.  250. 

10.  {Notice  of  bail,)  The  notice  of  special  bail  need  not  state  where  the 
bail-piece  is  filed Wigley  v.  Edwards,  2  D.  P.  C.  282, 

11.  {Justification  of  bail  in  vacation,)  A  defendant  arrested  between  Ae 
IQth  of  Ai^;u8t  and  24th  of  October  is  bound,  according  to  2  W.  4,  c.  39, 
9.  U,  to  justify  as  wdl  as  put  in  bail  in  vacation. — Rea  v.  Sheriff  of  Mid- 
dlesex, in  WoUaston  v.  Wright,  2  D.  P.  C.  286. 

12.  {Relief  of  bail  after  bankruptcy,)  The  principal  and  the  bail  having  all 
boGOme  basikrupts,  the  Court  ordered  the  bail  to  be  relieved  on  motion, 
without  pleading,  though  the  bail-bcmd  had  been  ordered  to  stand  as  a 
seeority.  But  in  such  case  the  bail  must  swear  that  they  have  obtained 
thdrearailcates.— &ree««f  v.  Scott,  2  D.  P.  C.  362. 

13.  {Form  of  bail-bond,)  A  bail-bond  conditioned  to  appear  in  eight  days 
altdr  the  date,  the  arrest  having  been  on  the  same  day»  waa  held  SMffi^eient, 
— JBwnw  v.  Moseiey,  2  D.  P.  C,  364. 

14.  {Afftdwit  to  set  aside  bail-bond,  entitling  of,)  The  affidavit  in  sujp^rt 
of  a  rule  to  set  aside  a  bail-bond  on  the  ground  of  a  mistidse  in  the  ddend- 
ant-s  surname,  must  be  entitled  with  the  right  name  of  the  party,  not  with 
the  name  by  which  he  was  arrested.  (8  D,  &  R.  A2Z,y— finch  v.  Cooker, 
2  D.  P.  C.  383. 

BANKER. 

Mcpey  depotited  with  a  banker  is  in  law  a  lorn  from  the  coMkeaet.^Sms  v. 
Bond,  2V.Se  M.  608. 
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1.  (Trading, — Payment  by  banhrtq>t,  when  protected.)  A  f0mn  hMflng 
^wy^taUe^  and  iMiyiag  large  quantities  «f  hay^.oats,  &c  vhich  bf  aupr 
fMm  to  Uw  horaea  atandiug  at  Uvaiy,  and  alio  k(/s  to  ai^  penon  yfho 
ujpplkifor  itf  is  a  trader  subject  to  the  bankrupt  laws. 

A  party,  having  committed  a  secret  act  of  bankruptcy,  assigned  certain 
furniture  and  eflfects  to  the  defendant  as  a  security  for  money  then  borroved 

•  oflm^  vikh  a  power  of  sale  in  case  of  non-payment  on  a  given  day,  and 

.   ^dause  of  redemption  on  payment  of  principal  and  interest.    The  goods 

jn^mained  in  the  bankrupt's  possession ;  and  a  fiat  issued  within  two  months 

.    af^  the  assignment :  Held,  that  the  assignment  was  not  protected  as  a 

.  fayment  by  the  82d  section  of  the  Bankrupt  Act^  and  that  the  assignees 
might  recover  the  value  of  the  goods  in  trover. 

Per  Alderson,  J.,  a  transaction  that  is  within  the  81st  section  is  ex- 
cluded fit>m  the  operation  of  the  82d. — Caiman  v.  Denew,  10  Bing.  292; 
3  Moo.  &  Sc.  761. 

2.  (Set-off,)  The  defendants,  bankers,  were  holders  of  a  bill  of  exchange 
for  £760  drawn  by  M^,  and  indorsed  to  them  by  the  Commercial  Bank  of 
Scotland ;  they  were  also  acceptors  of  a  bill  for  £1,000  drawn  by  the 
Commercial  Bank  in  favour  of  M.    The  £760  bOl  became  due  January 

.  .  6t)i,  and  was  dishonoured,  M.  having  stopped  payment.  On  the  7th,  the 
defendants  debited  the  Commercial  Bank  in  their  account  with  them  for 
that  amount,  wrote  a  receipt  on  the  back  of  the  bill,  and  returned  it  to  the 
Commercial  Bank,  The  latter,  having  heard  of  M.'s  failure,  wrote  on  the 
6th  t9  the  defendants,  requesting  them  to  keep  the  £760  bill,  and  set  off 
the  amount  against  the  £1,000,  their  acceptance,  which  would  become  due 
on  the  12th.  M.  afterwards  became  bankrupt;  and  in  an  action  by  his 
assignees  against  the  defendants  on  the  £1,000  bill:  Held,  that  the  latter 
were  not  entitled  to  set  off  the  £760.  (16  East,  138.)— Be(cAer  v.  Lloyd, 
10  Bing.  310 ;  3  Moo.  &  Sc.  622. 

3.  (Evidence  of  trading  on  notice  to  dispute,)  In  an  action,  by  aasignees,. 
notice  was  given  to  dispute  the  trading.  The  assignees  went  into  evidence 
of  the  trading,  but  failed  to  establish  it,  and  were  nonsuited.  The  92d 
section  of  the  Banknipt  Act  (making  the  depositions  conclusive  evidence) 
■was  not  adverted  to  at  the  trial,  though  the  case  fell  in  &ct  within  tiiat 
statute.   The  Court  refused  a  new  trial. — Johnson  v.  Piper,  2  N.  d?  M.  672. 

4.  (Fraudulent  preference,)  A  trader,  engaged  in  extensive  mercantile  con- 
cerns and  speculations,  was  from  January  1831  to  1832  in  circumstances 
of  considerable  embarrassment,  and  in  peril  of  bankruptcy.  In  May  1831, 
some  of  his  landed  property  in  Middlesex  was  released  from  mortgage,  and 
in  July,  at  the  request  of  his  son,  he  conveyed  those  lands  to  the  trustees  of 
the  son's  marriage  settlement,  as  a  security  for  a  debt  of  £12,000  which 
he  owed  the  son,  and  which  on  the  marriage  was  settled  on  the  latter's 
wife.  The  transfer  of  this  property  was  not  registered,  or  !n  any  way 
made  public,  until  after  the  father's  bankruptcy  in  January  1832.  The 
jury  having  found  that  the  transfer  was  not  made  by  way  of  voluntary 

h2 
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prefefettce;  ^in  ooftteMplation  of  bankru^y,  the  Court ^r^ftnediinew 
-  triat— Bfc/M^  V.  PW«Aj,  10  Birig.  408. 

5.  {Action  b^  tneisenger  against  assignee.)    In  an  action  ly  a  messenger 
^  agaitiit  tlte'  soils  asMghee  of  a  cbmmiBSion  of  bankruptcy  for  ihk  <i6tit^  of 

iadvertHdng'a  m^etlhg  of  credftors,  arid  for  the  hire  of  the  toom  in  winch 
'  the  meeting  was  held :  Held,  that  he  need  not  {>rove  an  employtnent' by 
the  assignee^  nor  any  express  recognition  of  him  as  messenger,  ais  the'  iTact 
of  his  having  acted  as  messenger,  and  of  the  expenses  being  indiirr^  intlst 
have  been  known  to  the  assignee. — Hamber  v.  Purser,  2  C.  &  M.  2^0^ 

6.  (Order  and  disposiiion,)  A.  having  made  advances  to  B.,  a  trader,  took 
from  him,  as  a  security,  an  assignment  of  an  equitable  life-interest  in  stock 
and  other  property  vested  in,  and  standing  in  the  name  of,  three  trustees 
under  a  marriage  settlement.  Rumours  subsequently  arose  about  B.'s  sol- 
vency, and  A.,  in  the  course  of  conversation,  and  not  with  any  view  of 
giving  validity  to  his  security,  mentioned  to  one  of  the  trustees,  who  was 
not  the  acting  trustee,  that  he  was  secured  by  the  assignment :  Held,  that 
this  communication  constituted  a  sufficient  notice  to  prevent  the  interest 
of  B.  from  passing  to  his  assignees  on  his  bankruptcy,  as  ptapefty  in  his' 
order  and  disposition. — Smith  v.  Smith,  2  C.  &  M.  232. 

7.  (Discharge  bjf  certificate  from  costs,)  A  bankrupt  is  dischavged  by  Ids 
certificate  from  interlocutory  costs  ordered  by  the  Court  at  nisipriia  to>'be 
paid  by  hfm,  on  a  trial,  in  a  cause  in  which  he  was  defendant,  hdng  |i0Bt- 
poned  at  his  instance  on  account  of  the  absence  of  a  materia!  witness,  if 
the  co!^  were  taxed  before  the  bankruptcy.  But  the  certificate  mmrt  be 
enrolled  before  the  Court  can  act  upon  it  so  as  to  discharge  the  bankrupt. 
(14  East,  210  •^  5B.&C.341;  Eden's  Bkt.  Law,  101, 102;  1  G.  fr  J. 
261,)^Jacobs  v.  Philip,  1  C.  M.  &  R.  195. 

And  see  Bail,  3, 12;  Fixtures,  2;  Sheriff,  1, 
BARRISTER.    See  Courts  of  Requests. 

BASTARDY. 

(Order  of  maintenance, —  Commitment.)  At  the  time  of  making  an  orvler  pf 
bastardy,  the  magistrate's  clerk  delivered  an  order  in  the  correct  form  to 
the  parish  'officiers,  but  delivered  to  the  reputed  father  an  order  in  which 
the  mother^  instead  of  the  father,  was  ordered  to  pay  Is.  6d,  weekly;  but 
the  magistrate  at  the  same  tiiiie  told  the  reputed  father  that  he  must  pay 
1^.  6d.  per  week ;  and  the  parish  officers  subsequently  served  him  with  a 
copy  of  the  order  delivered  to  them :  Held,  that  as  the  parish  officers  were 
the  proper  parties  to  have  the  custody  of  the  order  of  bastardy,  the  one 
deliTered  to  them  must  be  deemed  the  original,  and  the  defective  order  to 
the  father  only  a  **  notice  thereof,"  under  18  Eliz.  c.  3,  s.  2,  the  defect  in 
whicb^  mi^t  be  cured  by  the  statement  of  the  magistrate  at  the  time  of 
■milking  the  order,  or  by  a  subsequent  service  of  a  correct  copy  of  the  vaM 
oydeir  f)  aiHl  therefore  that  the  &ther  was  not  justified  in  tefunng  to  pay  tlie 
aireaivsi  ^  maintenance. 

A  wannmt.fxf  commitment  for.  refosiiig  to  pay  money  vmsriM  by  m 
order  of  maintoiance,  under  49  G.  3,  c.  68,  s.  3,  must  sh^  elearfyaU 


V  J^at  jftjae^Q^dby  the  statiij^>  do  give  tb^  nid^iaiMriile  auith^nty  to  AoimQit; 

and  such  commitment  is  therefore  budr^eiie  it  omits  to  sbit^ '^thaf  ibtre 
,  wgs_a,  complaint  on  oath  by  one  of  the  overseers  of  the  p^ii^sb  li^U^^  to 
;  n^^Utaiu  the  child,  and  an  adjudication  by  the  mag;istrate  that  ^  -sum  i^as 
..  d^iQ  ^d  unpaid;  that  (he  party  diarged  was.  called  on  for  his  defence, -^d 

that  be  did  not  shew  any  reasonable  or  suificient  cause  for  noj;  paying. 

(Bum's  Just,  by  Chitty,  I.  393.)— W^iVJtiiw  v.  Wrighty  2  C.  &  M.  191 ; 
.3Jyrw.824. 

BENEFICE. 

{ilight  to  tithes  ofy  on  avoidance,)  Where  the  patron  of  a  rectory,  who.  is 
also  the  incumbent,  accepts  and  is  inducted  into  a  second  benefice  with 
cure  of  souls,  the  first,  whether  above  or  below  the  value  of  8/.  in  the 
king^s  books,  becomes  thereby  wholly  vacant,  and  the  successor  is  entitled 
to  the  tithes  from  the  time  of  the  acceptance  of  the  second  benefice.  (4 
Co.  75,  78;  1  B.  &  Adol.  538;  9  Bingh,  eSl, )'-B€tham  v.  Gregg,  10 
Bing.  352. 

BILL  OF  EXCHANGE. 

1.  (Title  to  lost  bill. — Negligence  of  loser,)    To  an  action  fey  theindMsee 
.  ef  atbill  against  an  indorser  who  had  lost  it  by  accident,  it  is  no  defence 

|hat  the  plaintiff  took  the  bill  under. circumstances  m. mhkch,  a  prud^intMnd 
ckui/aoks.  man  would  not  have  taken  it  without  inquiry  as  to  the.faoid^'s 
title,.  iinle$9  gross  negligence  be  imputable  to  him,  or  hadfuUh  ean  bieJn- 
fen^d  from  the  circumstances.  [The  effect  of  this  decision  is  ia  afiect 
Dj^tenaUy  the  authority  of  GiU  v.  Cvbitt,  3  B.  &  C.  446,  and  the  class  of 
(similar  eases  since  decided,  and  to  place  the  rights  of  indorsees  c£  bills^on 
a  much  more  secure  and  liberal  footing.] 

And  negligence  on  the  part  of  the  loser  of  a  bill  of  exchange,  in  not 
publishing  his  loss,  will  not  cure  any  defect  in  the  title  of  a  subsequent 
holder,  in  respect  of  the  mode  in  which  the  bill  came  into  his  possession. 
(See  Snow  v.  Peacock,  3  Bing.  410,  in  which  the  contrary  was  held.)— 
Biic^Hottse  r,  Uairison^  3  N.  &  M.  188. 

2.  (^Conditional  acceptance,)  On  the  presentment  for  acceptance  pf.certiiin 
foreign  bills  of  exchange,  the  drawee  said  he  would  have  accepted  theqi  if 
he  had  had  funds  (meaning  the  fund  on  account  of  which  the  bills  were 
drawn) ;  that  he  had  pot  been  able  to  obtain  those  fun^s  from  France, 
but  that  when  he  did  obtain  them  he  would  pay  the  bills :  Ifeld,  that  thia 
amounted  to  a  conditional  acceptance  of  the  bills,  and  that  the  defendant, 
having  subsequently  received  the  funds  in  question,  was  bound  to  pay  the 
bills.     (Cowp.  571.) — Mendizabal  v.  Machado^  3  Moo.  &  S,  841.., 

3.  (AlUration  of.)  A  bill  had  been  origitially  accepted  by  defe^ttdant^'pdy^' 
able  at  hi*  own  house  in  Qielsea ;  but  six  weeks  af^et  thodeliv^ry  of  the 
bill  ta  the  plaintiff,  (the  payee,)  the  def^dant  at  his  ri^quest  ^«Afered  Ike 
description,  making  it  payable  at  J.  B.'s,  Great  Survey  Street;  Blik;kfHaT»: 
Held^  ti}«t  this  alteration  was  immaterial.    (3  E9j^.$7^y-^Whtmm  Cttb^ 

^,  3.IC.&M.151*  .    »     . 
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4.  {Tiight  of  m-hroker  to  pledge.)  A  biH-broker,  who  rooeiwr  a.  biU 
from  a  customer  merely  for  the  purpose  of  getting  it  discounted,  hm  no 
ri)^ht  to  mix  it  with  bills  of  other  eustomers,  and  to  pledge  the  whde  mass 
as  a  security  for  an  adrance  of  monies  to  himself;  still  less  has  he  a  right 

"•■Hb  depasit  biUs  iieceived  by  him  merdy  lor  the  purpose  of  disoouHt,  as  a 
iecarity  or  part  tecurity  ioit  money  previously  4tte  from  hifii»  A^d.if  the 
pMgeo  of  bilU  under  such  cireumataBoes  reoetye  them  fsoin  the  bill- 
broker  with  knowledge  or  reasonable  ground  of  suspicion,  ha  caimot  hold 
them  as  against  the  customer. —  Haynes  v.  Foster,  2  C.  &  M.  237. 

5.  (Right  to  arrest  upon,  where  bill  is  out  of  plaintiff's  possession.)  It  is 
no  ground  fbr  discharging  out  of  custody  a  de^dant  arreetad  on  a  UU  of 
exchange,  that  ^  bill  was  not  at  the  time  of  ^  anest  in  ihc  plaMff 's 
possession,  but  in  that  of  a  party  to  whom  the  plaintiff  was  indebted,  and 
to  whom  he  had  indorsed  it  over,  if  it  appear  ^t  tauh  party  hdds  it  only 
as  trustee  for  the  plaintiff,  and  is  willing  to  give  it  up  for  the  pnrposea  of  ihe 
fouL-^Stone  v.  Buit,  2  D.  P.  C.  335. 

BOND. 

1.  (Assessment  of  damages*)  A  bond  conditioned  for  the  payment  of  a  sum 
efnaefwy  at  the  end  of  five  years,  with  hall^yeariy  interest  in  the  mean- 
time, with  a  proviso  tbat  on  default  in  payment  oi  interest  the  prinoipal 
dudl  be  payable,  is  not  a  bond  whereon  damages  can  be  assessed  under  8 
&  9  W.  3,  c.  11,  s.  8.—- Jtfffiei  v.  Thomas^  2  N.  &  M.  663. 

2*  (Demand  of  payment.)    A  bond  conditioned  for  the  payment  of  a  certain 
.    sum,  with  interest^  may  be  put  in  suit  without  a  previous  demand  of  pay- 
ment   (Com.  Dig.  Condition^  G.  5 ;  3  Campb.  459.) — Oibbs  v.  Southam, 
3  N.  &  M.  155.  • 

3.  (Discharge  of,)  A.  marries  B.,  the  widow  and  successor  of  C,  a  trader, 
and  in  consideration  of  the  stock-in-^trade  he  receives  with  her,  gives  a 
bond  conditioned  to  pay  to  her  children  by  C,  within  twelve  monl^ai^r 
her  death,  300/.,  if  on  an  account  taken  the  stock-in-trade  and  effects  of 
the  business,  if  then  carried  on  by  A,,  shall  amount  to  400/.;  but  to  pay 
120/.  if  upon  such  account  the  stock-in-trade  shall  not  amount  to  400/. 
A.,  in  B.'s  lifetime,  discontinues  the  trade,  and  ceases  to  have  any  stock* 
The  obligation  is  discharged.— BenricA  v.  Swinddls]  3  N.  &  M.  159. 

And  see  Stamp,  3. 

CJIAXIORAJEIL 
A  jtt^ga'a  order  or  fiat  for  a  certiorari  to  issue  in  vacation  can  only  be 
granted  nisu^^The  King  v.  InhabUants  of  Chij^ng  Sodbuty,  3  N.  &  M. 
104. 

eOGNOVIt. 

1.  The  rule  of  Hil.  T.  2  W.  4,  s.  72,  respecting  cognovits  given  by  prisoners, 
must  be  strictly  complied  with,  and  it  must  £stincfly  appear  that  the 
attorney  who  attended  on  the  defendant's  behalf  did  so  at  hi»  re^ues^  and 
was  named  by  him,  otherwise  the  court  will  set  it  aside.-  Se^bhiihat 
that  part  of  the  rule  which  requhrea  the  attorney  to  declare  hiidMlf  ^e 
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attoBMy  of  the  defendant,  and  state  that  be  subscribes  as  awj^  mei^  that 
wuh,  dedatation  and  statement  should  be  in  writing,  (4  Taunt*  797, 
overruled.  And  see  4  B,  &  Ad.  371.)— i'wAcr  v,  Fapmchofatt  Z  C  &  M. 
21Sf  2D.  P.  €.251. 

2.  A  c^nobU  gifen  by  a  defendant  afainst  whom  a  wfit  had  been  isMed, 
attd  who,  from  ^e  conduct  of  the  parties,  was  led  to  behove  himself  under 
duress,  no  attorney  beuig  present,  was  set  aside,  though  it  was  positively 
denied  that  he  was  in  custody,  or  that  a  warrant  had  ever  been  issued 
against  him.~-2Vrfier  v.  ShOno,  2  D.  P.  C.  244. 

2.  {AgreemetU  in,  not  to  bring  error,)  Where  a  defendant  gives  a  cognovit, 
and  therein  expressly  agrees  not  to  bring  a  writ  of  error,  but  nevartheless 
dees  so,  the  aUowanee  of  such  writ  of  error  is  no  supersedeas,  and  will  not 
prevent  the  plaintiff  from  charging  the  defendant  in  execution.  SemhU, 
that  there  is  a  distmctbn  in  this  respect  between  a  release  of  errors  and 
an  express  agreement  not  to  bring  n  writ  of  error.-  But  v.  Gompetts, 
2  D.  P.  C.  395. 

And  see  Bail,  2. 

COPARCENER. 

One  coparcener  cannot  sue  s^arately  f<»r  her  portion  of  the  rents  accruing  to 
an.    (Ld.  Raym.  64.)^I>ecAarmt  v.  Herwood,  10  Bing.  526. 

COPYHOLD. 

1.  (Grant  before  admittance. — Distinct  reservation  of  separate  rents  and 
services. — Holding  court  out  of  manor,)  At  a  court  baron  held  in  1812, 
before  the  steward  of  a  manor,  two  copyhold  tenements  were  granted  to 
A.  and  B.  for  their  lives  and  the  life  of  the  survivor  of  them  successively, 
at  the  will  of  the  lord  according  to  the  custom  of  the  manor,  at  the  yearly 
rents  of  268,  and  7s,,  all  services  therefore  due,  and  a  heriot  when  it 
should  happen.  A.  was  admitted  tenant,  but  B.'8  admittance  and  fealty 
were  respited  untU,  &c.  In  1 823,  the  lessees  of  the  nlanor,  by  deed,  ap- 
pointed C.  steward  of  the  manor,  with  fuU  power  to  hold  courts  baron  and 
customary  courts,  and  to  do  all  acts  usual  to  be  done  by  stewards  in  rela- 
tion thereto ;  and  authorized  him  especially  to  make  any  voluntaiy  grants 
of  copyhold  lands  within  the  manor,  and  to  give  licenses  to  demise  or 
otherwise,  as  he  should  think  fit,  and  either  in  or  out  of  court,  as  fUUy  as 
the  lessees  might  or  could  do.  At  a  court  baron  held  out  (f  the  manor, 
in  1825,  A.,  having  survived  B.,  surrendered  to  the  lord's  lessees  the  tene- 
ments granted  in  1812,  and  the  lessees,  by  C.  their  steward,  re-granted 
them  to  D.  and  E.  for  their  lives  and  the  life  of  the  survivor,  according  to 
the  custom  of  the  manor,  at  the  yearly  rents  of  268,  and  78,,  all  services 
therefore  due,  and  a  heriot/or  each  of  the  said  tenements  when  it  should 
happen,  according  to  the  custom  of  the  manor ;  and  D.  &  E.  were  admits 
ted  tenants. 

Held,  first,  that  it  was  no  objection  to  this  grant  that  A.  was  never 
admitted  tenant  (2  B.  &  A.  453,);  nor  that  two  rents  were  reserved,  with- 
out distinguishing  how  much  for  each  tenement,  the  same  rents  Saving 
been  reserved  by  a  former  grant  in  1771 ;  nor  that  a  heriot  was  reserved 
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ibreaeh  teifem^ntirlien  it  should  happen,  An;.;  if  a  betiM  wefe  ivM  Ae- 
niaoidBble  for  each  teiiiBinent,  the  chiim  could  not  be  Enforced) '>btlt  fliAt 
irouid  iiot  BToid  the  grant.  •   i    ^  ;  ; 

^Secmidly)  that  a  customary  court  held  out  «f  the  manin'^  Ufttew  ihere  be 
a  custom  to  warrant  it,  is  void,  and  such  things  there  done  i»  are  requffed 
to  be  done  at  a  court  (auch  as  presentments  by  the  homage,  ilU|^if  g 
fines,  levying  and  8u£^ng  fines  and  recoveries,)  are  void.  (Co.  Litt.  58  a\ 
4  Co.  27  a;  Cro.  Eliz.  102,  442,  814;  Gilb.  on  Tenures,  250,) ;  but  that 
as  the  lord  may  grant  to  or  admit  a  copyhold  tenant  out  of  court,  or  out  of 
the  manor,  the  grant  of  1825,  had  it  been  made  by  the  lord,  would  have 
been  good,  though  purporting  to  be  made  at  a  void  court    (4  Co.  26  b.) 

Thirdly,  that  a  steward  cannot,  merely  in  that  character,  admit  a  copy- 
hold tenant  out  of  the  manor ;  (Ld.  Raym.  75 ;  4  Rep.  26  b,  27  a;)  but 
that  C,  the  steward  in  the  present  case,  under  the  special  authority -.de-' 
legated  to  him  by  the  deed  of  1823,  had  power  to  toke  the  surrender  ^kA 
make  the  grant  in  question  out  of  the  manor ;  and  (hat  altliough  he  pt&- 
fessed,  in  making  Uie  grant,  to  act  only  as  steward,  and  not  as  the  special 
agent  ofdMjordy  the  grant  so  made  might  operate  as  a  giailt  by  the  lord's 
attomey,  end  was  therefore  valid. 

Pmttily,  that  although  in  general,  to  make  a  party  tenaxlt  by  a  copy  of 
oourtroll,  his  admission  ought  to  be  notified  for  the  information  of  the 
tenuits  at  the  next  or  some  subsequent  court,  and  a  regular  entry  of  it 
made  by  certificate,  presentment,  &c. ;  yet,  as  the  proceeding^  at  this  vbid 
court  were  entered  on  the  court  roll  as  if  done  at  a  valid  court,  the  tenants 
must,  at  a  following  court  after  the  admittance,  have  had  notice  of  what 
had  been  done,  and  that  was  sufficient. — Doe  d.  Leach  v.  WhUaktr^ ^  B. 
&Adol.  409. 

2.  {Surrender  and  admittance, — TorfeHure  for  felony,)  A  oopyhdderittfca 
surrendered  to  the  use  of  another,  and  afterwards,  and  before  thevadmit4 
tance  of  the  virrenderee,  committed  and  was  convicted  of  sim|^e  felony : 
there  being  a  >aistom  in  the  manor  that  any  tenant  of  customary  tener 
mepts  who  should  commit  and  be  convicted  of  felony  should  forfeit  Ivs 
tenenients  to  the  lord :  Held,  that  the  surrenderor,  until  admitta))Qej 
continued  tenant  for  the  purpose  of  forfeiture ;  and  that  his  e«tata<. was 
forfeited  to  the  lord,  and  the  surrenderee  not  entitled  to  be  admitted;  (2 
Wils.  13;  1  Str.  454.)— TAc  King  v.  Mildmay,  5  B.  &  Adol.  254;  2  J!^. 
&  M.  778.  ' 

3.  A.,  for  a  valuable  consideration  paid  by  B.,  surrenders  a  copyhold  to 
such  uses  as  B.  shall  appoint,  and  in  default  of  appointment  to  B.  in  fee. 
B.  appoints  to  C.  Sembl^f  that  the  lord  is  bound  to  admit  C.  without  re- 
quiring the  previous  admission  of  B.  (2  T.  R.  484;  5  B.  &  C.  776;  2 
Wils.  400.)— r^c  King  V.  Lord  of  the  Manor  of  Oundle,  Erp,  Fruday,  I 
N.  &  M.  586. 

4.  (Surrender  to  use  qf  mlL — Pmzvr  to  appoint  by  will.)  By  a  devise  of  his 
real  estate,  made  beHpre  the  passing  of  the  55  0. 3^  c.  192,  by  a  testator 
seised  of  fxeeiidd  ai|d  copyhold  lands,  who  makes  no  surrender  to  the  use 
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^kw:iKiHytli#€ot>yhold6  4p  wot  po$s,.|boMgh:h$i4iefli|()4w^pi8nig^ 
.ttei  statute.    (7  Bij9g.  27d.|^  i.      ...    ,•;     ,.  •,.,.«      m  •  i     «     . .  r« 
A  power  to  appoint  copyhold  land  by  will  u^sy  1m  .iaxttvci8ed-^y»ar'ifill 

not  referring,  to  ^w.  euiarWei;  creating  .^he  |iow«iv    (Carf,  S^i^Dde  d. 
^Smiih-Y.  Birdy  3  N.  &  M.  679*  •  .  ..,.,, 

CORPORATION.  '  .   .     : 

(Presentment  of  burgesses  hy  court  leet.)  A  custom  for  the  jurors  of  a  court 
leet  holdeti  for  a  horough  and  manor,  to  present  persons  to  be  admitted 
burgesses  of  the  borough,  and  for  the  persons  so  presented  to  be  admitted 
and  sworn  in  burgesses,  was  held,  on  motion  in  arrest  of  judgment,  to  be 
valid  in  law.— TAe  King  v.  Duke  of  Beaufort,  5  B.  &  Adol.  442;  2N. 
&  M.  815. 

COSTS. 

1.  (Under  43  G.  3,  c.  46.)  A  party  is  not  warranted  in  arresting  another 
for  a  debt  of  which  he  has  not,  at  the  time  of  making  the  arrest,  some 
evidence  besides  his  own  perscmal  knowledge  of  its  existence ;  and  there^ 
fore^  a  plaintiff  arresting  a  defendant  for  a  large  sum  of  money,  and  having 
at  the  time  of  the  arrest  legal  evidence  only  as  to  a  small  portion  of  it, 
tras  held  liable  to  costs  under  the  43  G.  3,  although  at  the  trial  some 
e^ence  was  given  of  a  subsequent  acknoHirledgment  by  the  defendant, 
which,  however,  the  jury  refused  to  act  upon. — Griffiths  v.  Pointon,  2  N; 
fcM.675. 

2.  (Agreement  to  pay  ^  on  staying  proceedings.)  After  notice  of  declaration  in 
an  action  of  slaiider,  the  defendant  signed  a  paper  containing  an  apology^ 
and  a  statement  that  the  plaintiff  had  consented,  on  his  paying  the  costs  as 
between  attorney  and  client,  to  stay  the  proceedings ;  notice  of  trial  was 
acdovdingly'Ceiintennanded,  but  the  defendant  refused  to*  pay  the  costs. 
The  Court  made  absolute  a  rule  requiring  him  to  pay  them,  and  empower- 
ing ihetplaintiff  to  sign  judgment  as  for  want  of  a  plea  in  case  of  tion* 
payment    <1 1  East,  319.)—  Yordrew  v.  Brook,  2  N.  &  M.  835. 

3.  (UiiJder  43  G.  3,  c,  46.)  Plaintiff  arrested  defendant  for  27/.,  and  his 
demaiid  was  reduced  at  the  trial  by  a  set-off  td  10/.  The  Court  allowed 
the' defendant  his  costs,  although  the  set-off  was  not  altogether  undisputed. 
--JSiirflV.  Jtf^tt^if,  10  Bing.  510. 

4.  (iVhat  are  costs  in  the  cause.)  Costs  of  an  application  to  discharge  the 
defendant  out  of  custody  on  the  ground  of  coverture,  are  not  costs  in  the 

'  oauae.'^^Miimmery  V.  Camp66//,  10  Bing.  511. 

5.  (On  judgment  by  default  against  one  defendant,  and  verdict /br  others^.) 
In  an  action  on  the  case  against  many  defendants,  where  one  sufiers 
judgment  by  default,  and  a  verdict  is  entered  for  the  others,  the  latter  are 
entitled  ta  costs.    (4  Jac.  1,  c.  3;  3  T.  R.  654:)— Price  v.  Harris,  10* 
Bing.  $57. 

6.  (Attockmenl*)  A  personal  demand  is  indispensible  before  moving  for  an 
attaekment  for  Jion-payment  of  cost8.-^iS^ttiiRe// v.  Tower,  1  C.  M.  &  R. 

8«l  ,  :  , 
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r«  (CTrnfef  43  G.  3.  r.  46,)  The  pbkitiff  arrested  ibe  defendant  for  400/., 
bating  previously  obtained  acceptances  for  320/.,  ]Murt  of  the  ddit^  fimm 
the  defendant's  i^ent,  to  meet  which  the  defendant  made  reniitlances  to 
the  agent:  Held,  that  the  arrest  fer  400/.  was  without  reasonable  or  pro- 
bable cause,  and  that  the  defendant  was  entitled  to  costs  under  the  43  G. 
3,  c.  46,  s.  3. — Reynolds  v.  Flower,  3  Moo.  &  S.  801. 

8.  (Same.)  A.  employs  B.,  a  buiMer,  in  altering  his  house.  Dutii^  the 
pingress  of  the  work  A.  countermands  ih»  employment,  whereupon  B. 
aelMla  to  dedre  him  to  app<nnt  a  surveys  to  value  the  work  done,  and 
raoelTing  no  answer,  continues  and  completes  the  work,  and  subsequently 
airests  A.  for  the  whole  amount,  but  recovers  only  ioe  the  work  done  be- 
fore the  countermand.  The  defendant  was  held  entitled  to  costs  under  43 
G.  3,  c.  46.— Eusfic//  v.  Atkinson,  2  N.  &  M.  667. 

9.  (Of  remanet  fees  onnewtriaL)  Where  a  new  trial  is  granted  on  pay- 
ment of  costs,  remanet  fees,  though  incurred  before  the  first  trial,  must 
be  paid  by  the  party  impugning  the  verdict — Robinson  v.  Day,  2  N.  & 
M.  670. 

10.  (Cf  witnesses,)  It  is  a  question  for  the  Master's  discretion,  whether  a 
witness  ought  to  be  allowed  fen*  the  whole  time  of  his  attendance  at  the 
Assizes,  or  only  a  portion  of  it ;  and  where  he  has  decided  upon  it,  the 
Court  will  not  review  his  decision. — Piatt  v.  Greene,  2  D.  P.  C.  216. 

11.  (Attachment  for»)  An  attachment  for  costs  is  now  grantable  without 
first  issuing  a  subpoena. — Doe  d, v.  Barker,  2  D.  P.  C.  216. 

12.  (RemUting  damages  and  costs,)  In  an  action  of  slander,  the  jury  gave 
£50  damages  on  one  count,  and  £100  damages  on  the  other  nine  counts, 
one  of  winch  latter  was  held  bad  on  error,  and  the  plaintifiT  thereupon 
agreed  to  remit  the  £100  damages :  Held,  that  he  thereby  gave  up  all 
the  costs  on  those  nine  counts. — Dadd  v.  Crease,  2  C.  &  M.  223 ;  2  D.P.  C. 
269. 

13.  (Under  43  Geo,  3,  c.  46.)  Where  the  sum  for  which  the  defendant  is 
arrested  greatly  exceeds  the  sum  ultimately  recovered,  (not  having  been 
reduoed  by  a  set-ofij)  it  shows  such  a  primA  facie  case  of  want  of  probable 
cause  for  the  arrest  as  calls  u|>on  the  plaintiff  to  show  that  he  had  a  rea- 
sonable and  probable  cause ;  otherwise  the  defendant  wiQ  be  entitled  to 
his  costs  under  the  statute. — Summers  v.  Grosvenor,  2  D.  P.  C.  224. 

14.  (Indemnity  against,  by  partners.)  One  partner  may  use  his  copartners' 
names  in  legal  proceedings,  but  the  partners  who  object  to  their  names 
have  a  right  to  be  indemnified  against  the  costs. — Whitehead  v.  Hughes, 
2  D,  P.  C.  258. 

15.  (Of  administrator  defendant.)  An  administrator  who  pleads  the  general 
issue  and  plene  administraDit,  and  succeeds  on  the  latter  plea,  is  entitled 
to  the  general  costs  of  the  csuxse.-^Iggulden  v.  Terson,  2  D.  P.  C.  277« 

16.  (Cff  several  issues,)  Where  some  issues  are  found  for  the  plaintifi)  and 
some  for  the  defendant,  the  defendant  is  entitled  to  the  costs  of  the  issues 
found  for  him,  but  not  to  the  general  costs  of  the  cause  upon  any  of  tho 
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issues ;  nor  to  the  expenses  of  his  own  witneasefl^  unless  thtiF  «vtitooB 
related  ezciosively  1o  the  issaes  finind  for  him^-^Lar»der  v*  Dkky 
2  D.  P.  a  833. 

if.  (Of  foreign  toitneises.)  Since  the  1  Will.  4,  c.  22,  it  is  still  discretionary 
with  the  Court  whether  they  will  allow  the  expenses  of  foreign  witnesses 
brought  over  for  the  purposes  of  a  cause,  or  only  t^e  costs  of  a  commis- 
mcrn.^M*  Alpine  v.  Coles,  2  D.  P.  C.  299. 

18.  (Under  4S  Geo,  3,  c.  46.)  To  entitle  a  defendant  to  apply  for  oosts 
under  this  statute,  a- mere  holding  to  bail  is  not  sufficient ;  he  must  have 
been  *'  arresied  and  held  to  bail.*'    (6  B.  &  C.  528 ;  9  Bkg.  91  .y^Bdtei 

Y.  pmmg,  2 1>.  P.  c.  set. 

1 9.  ((ff  several  issues  of  law  and  fact)  Where  there  were  issues  of  fact, 
and  also  issues  of  law  raised  by  demurrer,  but  the  pleadings  demuned  to 
being  afterwards  amended  on  payment  of  costs,  all  the  issues  were  made 
issues  of  fkct :  Held,  that  the  master  was  right  in  not  allowing  so  much 
of  the  briefs  and  paper-books  for  arguing  the  demurrer,  as  related  to 
the  issues  of  fact. — Jones  v.  Roberts,  2  D,  P.  C.  374. 

20.  (Under  4S  G.  3,  c.  46.)  The  defendant  cannot  apply  for  costs  under 
this  statute,  where  he  has  paid  money  into  Court,  which  the  plaintiff  has 
taken  out.  (13  East,  90;  1  B.  &  B.  66;  2  B.  &  C.  711.)— lCou;€  v. 
Modes,  2  D.  P.  C.  384. 

And  see  £x£cx7tor  and  Administbatob,  1,  4;  Practice,  2,  36,39,  42; 

RSFLEVIV,  2. 

COURT-MARTIAL. 

(Prohibition  to,)  A  writ  of  prohibition  cannot  issue  to  a  court-martial  after 
sentence  pronounced  by  the  Court,  ratified  by  his  Majesty,  and  executed 
upon  the  prisoner.  (2  H,  Bl.  69 ;  1  Sid.  166  ;  1  T.  R.  552.)— In  re  Foe, 
2  N.  &  M.  636, 

COURTS  OF  REQUESTS  ACTS. 

(Barrisier  not  excepted Jrom,)  A  barmter  is  not  excepted  fh)m  the  opera- 
tion  of  the  Lendon  Court  of  Requests  Act,  39  &  40  G.  3,  c.  104. — 
WettenhaU  v.  Wakefeld,  10  Bing*  335  ;  3  Moo.  &  Sc.  ^5. 

COVENANT. 

(  Whether  absolute  or  contingent,)  By  an  agreement  for  the  dissolution  of  a 
partnership  between  the  plaintiff  and  L.,  the  plaintiff,  in  consideration  of 
220/.  to  be  paid  or  secured  to  him,  assigned  the  debts  due  to  the  partner- 
ship  to  L. ;  and  L.  and  the  defendant,  in  consideration  thereof,  severally 
covenanted  with  the  plaintiff  that  they  or  one  of  them,  or  their  respective 
executors,  &c.  would  pay  the  said  sum  of  200/.  by  instalments :  Held^  that 
this  was  an  absolute  covenant  on  the  defendant's  part  to  pay  the  said  sum 
at  all  events ;  and  therefore,  that  the  defendant's  discharge  under  t^e  In- 
solvent Act,  7  Geo.  4,  c.  59,  was,  by  s.  46,  a  good  defence  to  an  action 
brought  for  instalments  whicli  became  due  after  his  discharge.^ — Guy  y, 
Newstm,  2  C.  &  M.  140. 
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COVENANT  TO  STAND  SEISED,  <.  / 

lu  articles  under  scal>  after  a  recital  of  m  intended  marnage  between  B*!and 
C^  A  i  the  father  of  B.^  "  for  the  support  and  settlement  in  tha  worH  of 
the  young  couple,  freely  giveth  and  settleth  upon  3.  his  lands  fom 
JMichaelmas  next,  for  his  natural  life,"  remainder  to  the  iint  9Dn  of  the 
marriage,  and  so  on  successively  for  every  other  sonr  with  remaindfKs  ov^er. 
This  is  a  covenant  to  stand  seised,  not  a  mere  executory  contmot-^^JDoe  .d. 
J(m€s  V.  Williams^  2  N.  &  M.  602. 

DEVISE. 

1.  {Of  Annuity,)  Lands  were  devised  to  th&use  (among  others)  that  A. 
should  take  from  and  out  of  the  premises  an  annuity  or  yeady  rent-charge 
of  500/.  to  be  paid  clear  of  all  taxes  and  deductions,  remainder  to  B.  fbr 
life,  subject  to  the  annuity :  Held,  that  the  annuity  was  to  be  paid  cle^r  >of 
legacy  duty,  and  was  a  charge  on  the  land ;  and  that  B.  ha\4i^  enlefed 
under  the  devise  to  him,  and  having  been  compelled  to  pay  the  legaey 
duty  on  the  annuity,  under  45  G.  3,  c.  28,  s.  5,  could  not  recover  it  book 
from  the  annuitant.  (1  C.  &  J.  101 ;  2  Tyrw.  50;  2  R  &  B.  »»1 ;  1 
Swanst.  562;  2  Sim.  492;  4  Russ.  352.)— S^ou;  v.  Davenport^  5  B.  & 
Adol.  359 ;  2  N.  &  M.  805. 

2.  (Construction  of,)     Devise  to  trustees  of  estate  A.,  in  trust  to  pehiiit 
testator's  eldest  son  to  receive  the  rents  for  his  life ;  similar  devises  of  c^tbi^ 
estates  for  the  benefit  of  another  son,  and  of  two  daughters;  remainder  to 
trustees  to  preserve  contingent  remainders ;  and  from  and  after  thedeoeaip 
of  any  of  his  said  children,  testator  devised  the  estates  limited  to  them  re- 
spectively unto  and  among  alibis,  her,  or  their  children,  living  at  the  t^n^e  • 
of  his,  her,  or  their  decease,  for  life  as  tenants  in  common,  but  nevertheless  . 
with  an  equal  benefit  of  survivorship  among  the  rest  of  them,  if  more  than 
one,  and  any  of  them  should  die  without  leaving  issue ;  and  from  and  aflter 
the  decease  of  all  the  children  of  each  of  testator's  said  sons  and  daughters 
without  issue f  he  devised  the  estates  to  them  respectively  limited  as  afore- 
said, unto  and  among  all  and  every  the  lawful  issue  of  such  child  orchiTdreh 
during  their  lives  as  tenants  in  common,  and  to  descend  in  like  manner  to 
the  issue  of  his  said  sons  and  daughters  respectively,  so  long  as  there  shdidd 
be  any  stock  or  offspring  remaining;  and  for  default  or  in  failure  of  issue 
of  any  of  his  said  sons  and  daughters,  he  devised  the  estates  m  Umited'to  ^ 
him,  her,  or  them,  dying  without  issue,  to  the  survivors  of  his  t^iA-  son^  ^tld 
daughters  during  their  respective  lives,  in  equal  shares,  as  tenants  Ihc^i^ 
mon ;  and  after  their  respective  deaths,  to  the  children  of  the  survived 
during  their  respective  lives  as  tenants  in  common,  with  such  i>ene£l\of  t 
survivorship  as  aforesaid;  and  after  the  decease  of  all  of  them,  td  tlie  isane  of 
such  children  in  like  manner  as  he  had  before  devised  the  original  estate^of 
each  of  his  said  sons  and  daughters ;  and  for  default  or  in  failure  ifisius  of 
all  his  said  sons  and  daughters  except  one,  he  devised  all  his  freehold  estates 
to  that  one  surviving  son  or  daughter  in  fee. — The  testator  left  three  chil- 
dren, the  eldest  son(F)  and  the  two  daughters.    F.  had  then  four  children.;, 
one  of  these  died.    F.  afterwards  died,  leaving  four  sons  and  a  daughter. 
The  eldest  son  brought  ejectment  against  the  second  for  aporjtion  of  estate. 
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A. :  Held,  that  he  could  not  succeed;  for  that  either  all  these  children  took' 
eittsiev  tail  ais  tenants  in  common,  with  cross-remainders,  or  else  their 
faiihertook  only  an  estate  for  life^  and  the  rule  in  Shelley's  case  prevented 
thfe  grand-children  ftom  taking  also  estates  for  life. 
'  The  doctrine  that  a  general  intent  is  to  he  preferred  to  a  particular  in- 
tent ki  a  wiU,  is  incorrect  and  vague.  The  more  correct  rule  of  construction 
11^  that  fe^nical  words,  or  words  of  known  legal  import,  must  have  their 
legal  effect,  even  though  the  testator  uses  inconsistent  words,  unless  those 
inconsistent  words  are  of  such  a  nature  as  to  make  it  perfectly  clear  that 
the  testator  did  not  mean  to  use  the  technical  words  in  their  proper  legal 
sense.  (Doe  d.  Jesson  v.  Wright,  1  Bligh,  51 ;  2  B.  &  C.  357;  2  Bing. 
126.)— Doe  d.  Gallini  v.  Gallini,  2  N.  &  M.  619. 

3*  (Of  landif  by  codkiL)  A  codicil  duly  executed,  whereby  the  testator 
.oODAmis  kit  tviU,  does  not  give  validity  to  an  unattested  alteration  in  a  de- 
vkfi  of  lands,  made  after  the  execution  of  the  will;  nor  to  an  unattested 
tsstamentavy  paper,  purporting  to  devise  lands  not  annexed  to  the  will,  and 
•  not  refenred  to  by  the  codicil.  (2  Bing.  429.) — Utter  ton  v.  Robins,  2  N. 
&  M.  819. 

[This  is  the  marginal  note  of  the  reporters :  we  cannot  discover  from  the 
report  that  the  Court  decided  the  point.] 

4.)  {Of  **  all  my  property")  Testator,  seised  in  fee  of  lands,  devised  to  A. 
**  idl  the  property^  freehold,  leasehold,  and  of  whatever  description  I  am 
posseifsed'  of  or  have  daim  to :"  Held,  that  these  words  passed  an  estate  In 
fee  in  ihe  lands.    (6  Bing.  330.)— Doe  d.  PUe  v.  WiUon,  6  C.  &  P.  301. 

EJECTMENT. 

I,' {Vacant  possession,)    In  ejectment  on  a  vacant  possession,  the  affidavit 

that  six  months'  rent^are  in  arrear  may  be  made  by  a  receiver. — Anon.  3 

Moo.  &  Sc.  751. 

2.  (Entitling  rule.)  A  rule  for  an  attachment  for  non-performance  of  the 
terjQQts  of  the  ponsent  rule  is  properly  entitled  as  in  an  action  against  the 
CfLSual  Rector,  although  obtained  on  affidavits  entitled  as  in  an  action 
^a|nst  the  tenant. — Rex  v.  Bryant,  in  the  matter  of  Doe  v.  Roe,  2  N.  & 
M,666. 

3.  iSiiaywg  proceedings  in  second  ejectment.)  A  second  ejectment  was  stayed 
m)jil  payment  of  the  costs  of  the  first,  where  the  plea  had  been  filed  in  the 
fiiat,  and  the  draft  consent  role  drawn  up  but  not  entered  into.  (2  W.  Bl. 
904)^ XVm  d.  Langd&n  v.  Roe,  2  N.  &  M.  848. 

4.  'ijFifrm  if  declaration.)  An  action  of  ejectment  is  not  an  action  within 
tile -niks  of  Hilary  term  3  W.  4,  and  the  declaration  must  commence  and 
<)oiiclude  in  the  usual  form.  (1  D.  P.  C.  189.)-- I^e  d.  GUlett  v.  Roe,  I 
€.Mv&R.19^ 

5.  {Ditiwges  in  action  for  mesne  profits.)  In  an  action  for  mesne  profits,  the 
plaliiltiflris  entitled  to  receive  only  the  taxed  costs  of  the  ejectment,  not  the 
extra  costs.  Arid  where  A.  took  possession  of  premises  on  the  2d  June,  and 
a  -Slim  of  money  became  due  for  ground-rent  on  the  24th,  for  the  quarter 
endhig  on  i&at  day,  which  he  paid,  he  was  held  entitled;  as  defendant  in  an 
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action  for  mesne  profits,  to  deduct  that  ram  fi^om  did  datiiages.*^I>ile  v. 
mrey  2  C.  &  M.  146 ;  2  D.  P.  C.  245. 

6.  (Attachment  for  costs  after  nonsuit  in  ejectment.)  An  attacliment  may 
now  be  moved  (in  any  of  the  Courts)  against  the  lessor  of  the  plamtiflrfor 
non-payment  of  the  defendant's  costs  after  a  nonsuit,  without  first  issuing  a 
mhpcena  solvas  against  the  nominal  plaintiff. — Doe  d.  Fry  v.  Fr^,  2  C  & 
M.  234 ;  2  D.  P.  C.  265. 

7.  (Ju/dgment  against  casual  ejector,)  Where  the  notice  at  the  foot  of  the 
declaration  was  to  appear  in  Michaelmas  term,  and  the  motion  for  judgment 
was  not  made  till  Hilary  term,  the  Court  would  not  grant  a  rule  without 
giving  the  defendant  an  opportunity  of  lowing  cause.— 11%A^  d.  Jtffery 
V.  Wrong,  2  D.  P.  C.  348. 

3.  (Stasfing  proceedings  in  second  ejectment,)  A  motion  to  stay  proceedings 
in  a  second  ejeqtment  till  the  costs  of  a  former  one  were  paid,  was  held  to  be 
in  time;  though  a  term  had  elapsed  aince  the  action  was  commenced,  and 
since  notice  of  trial  given* — Voe  d.  Qreen  v.  Packer,  2  D,  P.  C.373. 

9.  (  Vacant  possession,)  AVhere  premises  are  totally  deserted,  and  there  is  no 
one  on  whom  service  can  be  made,  judgment  cannot  be  had  against  the 
casual  ejector,  but  the  proceedings  must  be  aa  upon  a  vacant  possession* — 
Doe  d.  Norman  v.  Roe,  2  D.  P.  C.  399. 

10.  (Fractice  in-^Right  of  reply,) — In  ejectment,  the  defendant's  counsel  has 
not  a  right  to  the  general  r^ly,  unless  he  admits  the  whole  pr/m^j^cie  ^ase 
pf  the  lessor  of  the  plaintiff.  Where,  therefore,  the  defendant's  counsel  only 
admitted  the  plaintiff's  pedigree,  and  the  plaintiff's  counsel  proved  the 
aiicestor's  seisin  by  receipt  of  rent,  which  case  was  answered  by  setting  up 
a  will,  the  validity  of  which  was  disputed  by  the  plaintiff,  it  was  held  that 
the  defendant's  counsel  was  not  entitled  to  the  general  reply.— Doc  d, 
PtVc  v.-iri7«on,  6  C.  &  P.  301. 

EVIDENCE. 

).  (Land-tax  assessments,)  Land-tax  assessments  are  not  evidence  of  seisin, 
where  it  is  shown  to  be  usual  to  retain  the  names  of  deceased  proprietors 
on  the  books  after  the  estate  is  in  other  hands. —  Doe  d.  Stansbury  v.  Ark- 
Wright,  1  N.  &  M.  731. 

3i  (Seco7kdary  evidence, — Notice  to  produce,)  The  plaintiffj  who  had  been 
employed  as  secretary  to  the  committee  of  a  charitable  society  which  had 
been  since  dissolved,  sued  certain  members  of  the  committee  for  his  salary. 
JEfe  had  been  appointed  pursuant  to  a  resolution  entered  in  the  committee's 
book,  of  which  during  his  service  he  had  the  care,  but  which  was  aftei^ 
wards  in  the  possession  of  a  member  of  the  committee  not  sued  in  the 
action :  Held,  that  to  prove  his  appointment  he  was  bound  to  produce 
this  book ;  and  that  notice  to  the  defendants  to  produce  it  was  not  suffi- 
cient to  entitle  him  to  give  secondary  evidence  of  its  contents.'^  WhUford 
V.  Tutin,  10  Bing.  395. 

.3.  (Secondary  esoidence — Notice  to  produce,)  In  debt  for  rent  by  the  assignee 
of  the  reversion  against  the  assignee  of  the  term,  the  plaintiff's  attorney 
was  called  by  his  client  to  prove  the  ezecutiott  of  the  aurfgnment  Id  the 
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pluntifi;  On  croM-^ixaminatioa  (and  afterwards  wlien  callad  1^  the 
defendant's  counsel)  he  admitted  tliat  there  had  been  another  BuW^pient 
deed  between  the  same  parties,  relating  to  the  demised  prenuses,  and  that 
he  had  that  deed  in  Court;  but  he  refused  to  produce  it,  as  being  part  of 
his  client's  title.  The  defendant's  counsel  then  claimed  to  give  parol 
evidence  of  the  contents  of  that  deed  (not  stating  what  eyidence.)  No 
notice  to  produce  had  been  given.  Tlie  judge  refused  to  admit  such  evi- 
dence. The  Court  refused  a  new  trial.  (4  Burr.  2484 ;  see  1  Phill,  Evid. 
425,  6th  edit.'-  and  1  Stark.  N.  P.  C.  283.)— Ba/e  v.  Kinseyy  1 C.  M.  &  R.  89. 

^.  A  &nner  and  trader  in  embarrassed  circumstances  executed  an  assign- 
ment of  all  her  "  effects,  stock,  book,  and  book  debts,"  for  the  benefit  of 
her  creditors.  In  an  action  after  her  death  against  the  assignee,  treating 
him  as  ^ecutor  de  ton  tort,  it  was  held,  that  a  list  of  creditors  made  out 
about  the  time  of  the  execution  of  the  assignment,  by  the  direction  of  the 
assignor,  was  evidence  as  part  of  the  transaction,  for  the  purpose  of  dis- 
proving /raud :  Held  also,  that  the  assignment  conveyed  the  eat^Q  on 
the  farm. — Lemt  v.  Rogers,  I  CM,  6c  R.  48. 

5.  (Declaration,  when  receivable  as  part  of  the  res  gesta,)  A.  was  charged 
with  manslaughter  in  killing  B.  by  driving  over  him.  C.  saw  the  carriage 
drive  by,  but  did  not  see  the  accident,  and  immediately  afterwards,  hearing 
B.  groan,  went  up  to  him,  when  B.  made  a  statement  as  to  how  the 
accident  had  happened:  Held,  that  this  statement  was  recdivable  for 
the  prosecution. — Res  v.  Foster,  6  C.  &  P.  325. 

6.  (Declarations  of  former  vicar.)  Where  a  vicar  brings  ejectment  claiming 
in  right  of  his  vicarage,  a  letter  written  by  a  former  vicar  is  admissible  in 
evidence  for  the  defendant  And  a  witness  for  the  plaint^  may  be  crosa- 
exttnined  as  to  what  is  inscribed  on  a  tablet  fixed  up  in  the  church. 
(6  C.  &  P.  81.)— Doe  d.  Cot^k  v.  Cole,  6  C.  &  P.  359. 

7.  {Of  hearing  of  appeal.)  On  an  indictment  for  peijury  committed  in  the 
hearing  of  a  parish  appeal,  the  hearing  of  the  appeal  must  be  proved  by 
the  production  of  a  regular  record  made  up  on  parchment,  the  same  as  on 
a  return  to  a  certiorari,  or  by  an  examined  copy  of  such  record ;  the 
production  of  the  sessions-book  is  not  sufficient. — Hes  v.  Ward,  6  C,  &  P. 
367. 

8.  (Confession.)  A.  being  in  custody  on  a  charge  of  murder,  a  fellow-pri- 
soner pressed  him  to  tell  him  ''  how  he  murdered  the  boy."  A.  put  him 
OR  his  oath  not  to  reveal  what  he  told  him,  and  then  made  a  statement 
of  the  circumstances :  Held,  that  this  statement  was  admissible  against 
him,^Rex  v.  Shaw,  6  C.  &  P.  372. 

8.  (Confession,)  A  promise  by  a  constable  that  the  prisoner  shall  see  his 
wife  if  he  will  disclose  where  the  stolen  property  is,  is  not  such  an  induce- 
ment as  to  exclude  a  confession  thereupon  made.  Nor  is  a  request  that 
the  prisoner  will  tell,  because  the  prosecutor  can  ill  afford  to  lose  the 
money.— Hex  v.  IJoifd,  6  C.  &  P.  393. 

10.  (Confession*)  A  prisoner,  who  had  made  a  cimfessioa  to  a  constable  In 
consequence  of  a  promise,  was  taken  before  a  magistrate,  who,  knowing 
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what  had  taken  place,  cautioned  him  against  making  any  confession  hefore 
him :  the  prisoner  notwithstanding  did  make  a  confession  to  him :  Held, 
that  this  second  confession  was  receivable  in  evidence  against  him,  though 
it  did  not  appear  that  the  magistrate  told  the  prisoner  his  first  confession 
would  have  no  effect,  and  he  might,  therefore,  have  acted  under  an  im- 
pression that  afler  having  once  acknowledged  his  guilt,  it  was  useless  to 
retract. — Rex  v.  Bowes,  6  C.  &  P.  404. 

EXCISE. 

{Beer  licence!)  The  carrying  on  by  A,  of  the  business  of  a  retailer  of  beer 
in  a  public-house,  in  the  name  and  by  the  agency  of  B.,  the  person 
licensed  by  the  justices,  is  not  a  fraud  on  the  licensing  system.  A  sale  to 
A.  for  the  purposes  of  such  trade  is  therefore  valid.  (9  G^o.  4,  c.  61, 
s.  18 ;  overruling  Meux  v,  Humphries,  M.&M.  132.) — Brookery,  Wood, 
3N.&M.  96. 

EXECUTOR  AND  ADMINISTRATOR. 

1.  (lAabiliti/  to  costs.)  An  executor  having  been  nonsuited  in  an  action  to 
recover  the  proceeds  of  a  policy  of  insurance  effected  on  the  life  of  his 
testator,  the  Court  ordered  judgment  to  be  entered  up  for  the  defendant 
without  costs,  under  3  &  4  Will.  4,  c.  42,  it  appearing  to  have  been  the 
plaintiff's  duty  to  attempt  the  recovery  of  the  money. —Xysoiw  v.  Barrow, 
10  Bing.  563. 

2.  {Same,)  An  executor  plaintiff  is  not  liable  to  costs  on  a  judgment  as 
in  case  of  a  nonsuit.  (2  H.  Bl.  277;  1  Salk.  314  j  9  Bing.  754.)— Picfcu/j 
V.  Wharton,  2  D.  P.  C.  388. 

3.  {Liability  for  use  and  occupation.)  One  of  two  executors  of  a  deceased 
tenant  for  years  entered  into  the  demised  premises :  Held,  that  such 
entry  did  not  enure  as  the  entry  of  the  two  executors,  so  as  toiehder  them 
both  liable  in  an  action  for  use  and  occupation.  (1  C.  &  J.  397 ;  2  H.  BI. 
319.)  Qua^e,  whether  both  would  not  have  been  liable  in  debt  for  rent 
accruing  due  after  the  testator's  death.  (4  B.  &  Ad.  245.) — Nation  v. 
Tozer,  1  C.  M.  &  R.  172. 

4.  {Plea  of  banh-uplcy  by  administrator.)  An  administrator  defendant, 
under  terms  to  plead  issuably,  pleaded  plene  administravit  and  his  own 
bankruptcy.  The  plaintiff  was  held  entitled  to  sign  judgment  for  want  of 
a  plea.— 5erfe  v.  Bradshaw,  2  C.  &  M.  148 ;  2  D.  P.  C.  289. 

5.  {Release  of  action  by  one  of  several  executors.)  Where  an  action  was 
brought  by  two  of  three  executors  for  the  balance  of  account  due  to  the 
testator,  and  the  third  without  collusion  released  the  action,  which  release 
was  pleaded  puis  darrein  continuance,  the  Court  refused  to  set  aside  the 
plea.— fTerterf  v.  Piggott,  2  D.  P.  C.  392. 

And  see  Costs,  15 ;  Legacy  Duty,  2. 

EXTENT. 

The  Court  refused'  to  allow  a  writ  of  immediate  extent  to  be  antedated.** 
Rex  V.  Maberly,  2  D.  P.  C.  383. 
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SiNDi  •  -  ... 

(Entry  to  aioid,}    An  eiUiy  to  AYdid  a  fine  must  be.  laade  animadamandi ; 
>  bot  it  nded  not  be  accompanied  with  a  declaration  tbat  tbe  object  of  the 

entry  b  to  avoid  the  line.     (1  Wins.  Saund.  319,  f. ;  6  Mod.  44 ;  13  Yin. 

Abr.  292,  pi.  23.)^I>oe  d.  3oite$  v.  WWiam,  2  N.  &  M.  602. 

PIXTUIIES. 

1.  A  short  time  before  the  expiration  of  the  lease  of  a  house,  the  landlord 
agreed  with  the  tenant  to  purchase  his  fixtures  at  a  valuation.    The  lease 

.  ej:piredy  a»d  the  tenant  having  quitted  possession  of  the  premises  without 
sewring  the  fixtures^  sent  the  key  to  the  landlord.  Tlie  latter  appointed 
aibroker,  whe-appraised  the  fixtures  at  £40,  and  signed  the  appraisement : 
Held,  tluit  the  tenant  having  at  the  landlord's  request  waived  his  right  to 

,  remove  the  fixtures,  the  matter  bargained  for  was  no  longer  an  interest  in 
land  within  the  statute  of  frauds,  and  that  the  former  might  recover  the 
amount  of  the  broker's  valuation  m  indebitatus  assumpsit  for  fixtures  and 
effects  bargained  and  sold,  without  proving  a  written  memorandum, 
(7  Taunt  188;  4  B.  M.  7S.)—HalUn  v.  Runder,  3Tyrw.  959. 

2,  (Mortgage  of,  hy  lessee  for  years  of  house.)  Lessee  for  years  of  a  house, 
being  also  possessed  of  the  fixtures  therein  by  separate  purchase,  mort- 
gaged his  term  "  with  the  fixtures,"  and  afterwards  became  bankrupt : 
iield,  tliat  his  assignee,  who  removed  and  converted  them,  was  liable,  in 
trover  by  the  mortgagee,  to  pay  the  value  of  them  while  fixed  to  the  de- 

'  mised  preriiises.     (9  East,  215.)--Boj/(/c/i  v.  M' Michael,  3  Tyrw.  974; 
•1C.M;&R.  17r. 

And  see  Tuesfass,  4. 

}^^.(^uience,)    On  an  indictment  for  uttering  a  forged  cheque  in  the  name 

,<pf|  jr«  W.  on  a  firm  of  army  agents  and  bankers,  a  clerk  in  the  former 

>.,df partaken t  proved  that  he  did  not  know  of  any  such  customer  as  J.  W., 

,^d  tb&t  he  had  been  told  by  the  other  clerks  that  there  was^ot  any  such 

customer  in  the  banking  department:  Held,  that  this  was  sufficient  proof 

to,  call  upon  the  prisoner  to  show  that  there  was  such  a  person  as  J.  W. 

keeping  an  account  with  the  firm,  and  in  the  absence  of  such  counter-evi- 

''*3ence,  was  of  itself  sufiicient  for  the  consideration  of  the  jury.-^ Uei  v. 

^''in/wTiflw,  6  C.  &  P.  327, 

2.  (Of  indorsement, — Of  receipt,)    It  is  not  any  offence  within  1  W.  4,  c.  &Q, 

''^tf6  forg^'  aii  ind6i^ment  ujpon  a  warrant  or  order  for  the  payment  of  money  ^ 

lNbr,  if  a^arty  write  upon  the  back  of  a  bill  of  exchange,  "  Received  for 

A.  B.,^  and  sign  his  own  name,  is  he  guilty  of  forging  a  receipt  within  tlie 

provisibnsof  that  statute.— Jleo?  v,  Arscott,  0  C.  &  P.  408. 

FRAUDS,  STATUTE  OF. 

1.  (Delivery  and  acceptance. — Evidence  of  contract,)  A  party  residing  in 
England  orders  goods  from  a  merchant  abroad ;  they  are  delivered  abroad 
on  board. >a> ship  c^iartered  by. him,  but  on  their  arrival  in  England  he 
reiUses  to  accept  them,    The  delivery  on  board  the  ship  is  not  sufiicient 

VOL.  XII*  N 
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to  render  unnecessary  a  memorandum  in  writing  of  the  contract  under  tlx^ 
Statute  of  Frauds. 

A  count,  alleging  a  contract  to  buy  at  the  shipping  price,  cannot  be  sup-- 
ported  by  a  memorandum  in  which  the  price  is  not  specified. 

The  parol  evidence  showed  a  contract  at  the  shipping  price :  Held,  that 
this  was  not  evidence  to  prove  a  contract  at  a  reasonable  price,  under  & 
count  for  goods  bargained  and  sold.  (5  B.  &  C.  583.) — Acebal  v.  Levy, 
10  Bing.  376. 

2.  (  What  a  sufficient  memorandum  wiihin.)  Where  an  executory  contract  is 
entered  into  for  the  manufacture  of  goods,  without  any  agreement  as  to 
price,  the  memorandum  of  the  bargain  required  "by  the  Statute  of  Frauds 
need  not'contain  any  specification  of  price,  (5  B,  &  C.  6SS,)'^Hoadly  v. 
M*Laine,  10  Bing.  482. 

3.  {Contract  io  he  performed  within  a  year,)  On  the  20th  July  A.  made 
proposals  in  writing,  not  signed,  to  B.,  to  enter  his  service  as  bailiff  for  a 
year.  B.  took  the  proposals  and  went  away,  and  entered  into  the  service 
on  the  24th  July :  Held,  that  this  was  a  contract  on  the  20th,  not  to  be 
performed  within  a  year,  and  within  s.  4  of  the  Statute  of  Frauds.— 
(1  B.  &  A.  122,)SnelUng  v.  Lord  Huntingfield,  1  C.  M.  &R.  20. 

GAME  ACT.— See  Trespass,  3. 

GOODS  BARGAINED  AND  SOLD. 

The  defendant  ordered  a  machine  to  be  mj de  without  any  agreement  a9  to 
the  price :  he  saw  it  complete,  and  then  paid  money  on  account ;  admitted 
it  was  made  conformably  to  his  order,  and  requested  the  maker  to  send  it 
home ;  but  refused  to  pay  the  price  demanded  for  it.  Tlie  maker  refiised 
to  deliver  it  without  receiving  the  full  amount,  and  ordered  his  attorney  to 
proceed  for  it;  whereupon  the  defendant  said  he  would  endeavour  to 
ah'ange  it  if  they  would  give  him  time :  Held,  that  there  was  a  sufficient 
acceptance  to  entitle  the  maker  to  sue  for  goods  bargained  and  sold. 
(6  B.  &  C.  388 ;  8  B.  &  C.  277;  5  B.  &  A.  942.)— E«»o«  v.  Tyhut,  10 
Bing.  511. 

HABEAS  CORPUS. 

A.  is  charged. with  felony  before  three  justices,  who,  upon  hearing  evidence, 
admit  him  to  bail ;  and  afterwards,  upon  additional  evidence,  commit  him 
to  gaol.  He  is  not  entitled  to  a  habeas  corpus  to  be  discharged  out  of 
custody. — Exp,  Allen,  3  N.  &  M.  S5: 

HUSBAND  AND  WIFE. 

1.  {Judgment  against,  on  warrant  of  attorney,)  Judgment  cannot  be  entered 
up  against  husband  and  wife  on  a  warrant  of  attorney  given  by  the  wife 
dum  sola,  without  leave  of  the  Court.  (2  Chit.  Rep.  117.) — Staples  v. 
Furserj  3  M00.&  Sc.  800. 

2.  {Recovery  by,)  The  husband  alone  may  make  a  tenant  to  the  praecipe  in 
a  recovery  to  be  suffered  of  the  wife's  land ;  and  such  recovery  will  bind 
the  wife  and  her  heirs,  unless  reversed  within  twenty  years  after  the  deter- 
mination of  the  coverture.  (Ca.  temp.  Talbot,  IW.) — Doe  d.  Smith  v. 
Bird,  2  N.  &  M,  679. 
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i.  Where  an  action  was  brought  in  the  name  of  husband  and  wife,  without 
the  husband's  authority,  the  Court,  on  motion,  stayed  proceedings  until  an 
indemnity  was  given  to  the  husband  to  the  satisfaction  of  the  Master.-*" 
Morgan  v.  Thomas,  2  D.  P.  C.  332. 

And  see  Power. 

INDICTMENT. 

1.  (Conclusion  contraformam  staiutL)  A  count  charging  B.  with  shooting 
at  A.  with  intent  to  murder  him,  and  then  charging  C.  with  aiding  and 
abetting  B.,  and  at  the  end  concluding  with  a  contra  Jormam  statuU,  is 
good ;  the  contra  formmn  statuti  need  not  be  separately  applied,  first  to 
the  offence  of  the  principal,  and  then  to  that  of  the  aider  and  abettor. — 
Bex  V.  Nelmes,  6  C.  &  P.  347. 

2.  (Proof  of  former  conviction.)  The  judges  have  determined,  that  where 
a  prisoner  is  indicted  for  felony  after  a  former  conviction,  the  proof  of  the 
previous  conviction  is  to  be  given  before  he  is  called  on  for  his  defence. — 
Rex  v.  Jones,  6  C.  &  P.  391. 

INN  OF  COURT. 

The  Court  refiised  a  mandamus  to  compel  a  party,  who  had  been  elected 
principal  of  an  Inn  of  Chancery,  to  attend  before  the  benchers  of  the  Inn  of 
Court  to  which  such  Inn  of  Chancery  is  attached,  for  the  purpose  of  ena- 
bling them  to  decide  on  the  validity  of  his  election,  no  former  instance 
having  been  shown  in  which  the  benchers  of  the  Ina  had  exercised  such 
jurisdiction  t»  invitum. — Rex  v.  Allen,  3  N.  &  M.  184. 

INSOLVENT. 

1.  (Warrant  of  attorney  given  bi/.)  A  debtor,  after  being  discharged  under 
the  Insolvent  Act,  contracted  a  new  debt,  and  accepted  a  bill  of  exchange 
for  that  and  the  balance  of  the  old  debt.  Being  sued^upon  the  bill,  he 
gave  a  warrant  of  attorney  for  the  amount.  The  Court  refused  to  set  aside 
a  judgment  entered  up  upon  such  warrant  of  attorney. — Fhilpot  v.  Aslett, 
1C.M.&R.85. 

2.  (Prisoner  under  Lords*  Act,  where  entitled  to  benefit  of  Insolvent  Act,)  A 
prisoner  who  has  been  brought  up  under  the  compulsory  clause  of  the 
Lords*  Act,  and  has  had  his  sixty  days  allowed,  is  not  precluded  from 
taking  the  benefit  of  the  Insolvent  Act  during  that  time,  and  assigning  his 
effects  to  an  assignee ;  and  that  is  a  good  excuse  for  not  filing  his  schedule 
under  the  Lords'  Act ;  and  if  he  is  brought  up  again,  the  CoUrt  will  give 
him  time  till  he  has  been  discharged  under  the  Insolvent  Kci.-^Perrott  v. 
Beane,  2  D.  P.  C.  284. 

3.  (Collusive  omission  of  debt  from  schedule,)  An  attorney,  who  held  a  cog- 
novit for  a  debt,  agreed  with  the  debtor,  who  was  about  to  take  the  benefit 
of  the  Insolvent  Act,  and  for  whom  he  prepared  the  schedule  and  acted 
in  obtaining  his  discharge,  that  that  debt  should  be  omitted  out  of  the 
schedule,  and  that  the  cognovit  should  continue  in  force  notwithstanding 
his  discharge.  The  insolvent  obtained  his  discharge ;  and  the  attorney 
haying  issued  execution  on  this  cognovit,  the  Court  set  it  aside.     [The 

N  2 
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Court  threw  considerable  doubt  on  the  decision  in  Howard  v.  Bartolozzi, 
4  B.  &  Ad.  655.]— 7Vi6rfl»i  v.  Freeman,  2  D.  P.  C.  375. 

And  see  Covbnamt. 

INSURANCE. 

( Warranlif  to  sail.)  A  warranty  to  sail  on  or  before  a  particular  day,  is 
not  complied  with  by  leaving  the  harbour  on  that  day  without  having 
a  sufficient  crew  on  board,  although  the  remainder  of  the  crew  are  en- 
gaged and  ready  to  sail.— (3  B.  &  Ad.  514;  3  B.  &  C.  499.) — Graham 
V.  Barras,  3  N.  &  M.  125. 

INTERPLEADER  ACT. 

1.  Claimants  neglecting  to  appear  under  this  act,  are  barred  by  the  terms 
of  the  rule  from  enforcing  their  claims. — Ford  v.  Dilloriy  2  N.  &  M.  662. 

2.  (Costs  of  issue.)  Where  an  issue  is  tried  by  direction  of  the  Court 
under  this  act,  the  unsuccessful  party  is  liable  to  costs. — Botieen  v.  Bra' 
midge,  2  D.F.C.213, 

3.  (Sheriff* s  costs.)  Where  a  claim  is  made  by  one  party  on  behalf  of 
another  to  goods  seized  by  the  sheriff  in  execution,  and,' upon  a  rule  ob- 
tained under  the  Interpleader  Act,  neither  party  appears  to  show  cause, 
the  plaintiff  is  not  entitled  to  receive  his  costs  from  the  sheriff,  but  the 
sheriff  and  the  plaintiff  are  both  entitled  to  have  their  costs  from  the 
claimant  or  his  agent,  on  a  rule  to  show  cause. — Philby  v.  Ikei/,  2  D.  P. 
C.  222 ;  Lewis  v.  Eicke,  ib,  S37. 

4.  (Sheriffs  liahiiity  for  expenses.)  The  sheriff  took  goods  in  execution 
while  there  was  rent  due  to  the  landlord,  who  claimed  it  of  him :  the 
sheriff  thereupon  brought  the  landlord,  with  other  claimants,  into  Court 
under  the  Interpleader  Act;  the  Court  ordered  the  sheriff  to  pay  the 
rent  on  the  landlord's  giving  security,  and  to  pay  his  costs:  Held,  that 
the  sheriff  was  liable  to  pay  the  expense  of  this  security. — Clarke  v.  J^trd, 
2  D.  P.  C.  227. 

5.  Where  an  application  is  made  by  the  sheriff  under  this  act,  the  Court 
cannot  try  the  rights  of  the  several  claimants  on  affidavit,  but  must  direct 
an  issue.  . 

The  sheriff  is  equally  entitled  so  to  apply,  though  the  goods  be  in 
possession  of  a  stranger,  and  not  of  the  defendant  against  whom  tlte 
,     execution  issued. — Allen  v.  Gibbon^  2  D.  P.  C.  292. 

6.  If  the  sheriff  deliver  up  part  of  the  goods  seized  to  a  claimant,  he 
thereby,  precludes  himself  from  taking  advantage  of  the  Interpleader  Act, 
-^Braine  v.  Hunt,  2  D.  P.  C.  391. 

7.  The  Court  will  not  give  relief  to  the  sheriff  under  the  act,  unless  an 
actual  claim  appears  to  have  been  made :  and  the  giving  notice  of  a  fiat 
in  bankruptcy  having  issued,  is  not  equivalent  to  a  claim  by  the  assig* 
nees  to  the  goods. — Beniley  v.  Hook,  2  D.  P.  C.  ^39, 

JUDGMENT. 

(Obtained  in  vacation,  declaration  upon.)  A  declaration  en  a  judgment 
signed  in  vacation  need  not  take  notice  of  the  certificate  for  execution  in 
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vacation,  under  1  Will.  4,  c.  7»  s.  2 ;  and  should  state  the  judgment  to 
be  of  the  day  when  it  was  actually  obtained,  not  of  the  preceding  term. 
Where  a  judgment  is  obtained  in  vacation,  the  distringas  being  of  the 
first  day  of  the  following  term^  the  record  ought  to  be  so  framed  as  to 
show  that  the  verdict  preceded  the  judgment. — EngUheart  v.  Eyre^ 
2  N.  &  M.  849. 

JURY. 

Persons  in  the  service  of  the  Post-office  are  exempt  from  serving  on  juries^ 
by  6  Geo.  4,  c.  60,  s.  2. — Exp.  Atkinson,  10  Bing.  399. 

LANDLORD  AND  TENANT. 

1.  {What  constitutes  a  tenanctf,)  The  plaintiff  was  employed  by  the 
Highgate  Archway  compauy  to  collect  their  tolls,  and  lived  in  the  toll- 
house, a  shilling  a  week  being  deducted  from  his  wages  by  way  of  rent, 
llie  company  ceasing  to  collect  toll  at  that  particular  spot,  the  plaintiff 
was  dismissed  from  their  employ,  and  received  a  notice  to  leave  the  house, 
which  he  promised  to  do:  Held,  that  these  circumstances  did  not  con- 
stitute him  a  tenant  to  the  company,  and  therefore  that  he  could  not 
maintain  trespass  against  their  agent  for  pulling  down  the  toll-house. 
(1  B.  &  C.  531.)— JTun^  v.  Colson,  3  Moo.  &  S.  790. 

2.  (Disclaimer.)  "  I  have  no  rent  for  you ;  A.  B.  has  ordered  me  to  pay 
none :"  Held  evidence  of  a  disclaimer. — Voe  d.  Whitehettd  v.  Pitlman^ 
2  N.  &  M.  673. 

3.  {Presumption  of  tenancy  from^  payment  of  rent — Hoiw  rebutted,)  Pay- 
ment of  rent  is  primd  facie  evidence  of  a  tenancy  from  year  to  year ; 
but  that  presumption  was  held  to  be  rebutted  by  showing  that  the  rent 
paid  was  of  the  same  amount  as  the  rent  reserved  in  an  unexpired  lease, 
the  premises  being  at  the  time  of  such  payment  of  rent  of  much  greater 
value  than  such  reserved  rent.— Doe  d.  Pritchard  v.  Vodd,  2  N.  &  M. 
838. 

4.  {Distress.)  Under  a  demise  for  a  year  certain,  reserving  rent  payable 
quarterly,  or  half'quarterly^  if  desired,  the  rent  was  received  quarterly 
for  a  year:  Held,  that  the  landlord  could  not,  without  notice,  distrain  for 
half  a  quarter. — Mallam  v.  Arden,  10  Bing.  299;  3  Moo.  &  S.  793, 

5.  Plaintiff  leased  to  defendant  certain  machinery  and  premises  at  a  yearly 
rent,  with  a  proviso  that  defendant  might  retain  the  rent  or  any  part  of 
it,  on  giving  a  bond  conditioned  for  the  payment  of  the  sum  retained, 
witli  interest,  at  the  end  of  the  term,  'llie  rent  being  five  quarters  in 
arrear,  and  no  bond  having  been  given,  the  plaintiff  sued  for  the  rent. 
The  Court  refused  to  stay  proceedings  on  the  terms  of  the  defendant's 
giving  a  bond  and  paying  the  costs  of  the  action. — Jones  v.  Wingfield^ 
10  Bing.  308;  3  Moo.  &  S.  846. 

6.  {Liability  of  temtnt  in  Scotland  for  servant*^  misconduct.)  By  the 
Scotch  law,  the  tenant  is  liable  to  his  landlord  if  the  demised  premises 
are  burnt  by  the  negligence  or  misconduct  of  the  tenant's  servant  in  the 
ordinary  scope  of  his  employment.    Where  the  tenant's  servant  burnt 
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down  the  house  by  lighting  furze  to  cleanse  a  smoky  chimney,  although 
she  had  been  warned  by  her  master  against  the  danger  of  such  a  pro- 
ceeding, and  in  an  action  brought  by  the  landlord  for  the  damage,  it 
was  left  for  the  jury  to  say  whether  the  servant  was  acting  within  the 
general  scope  of  her  duty,  and  the  jury  found  a  verdict  for  the  defendant 
(the  tenant);  the  Court  held  the  direction  proper,  and  refused  a  new 
XxidX.-^M'Kenzie  v.  M'Leod,  10  Bing.  385. 

7.  (Estoppel  an  tenant j  in  action  for  itse  and  occupation.)  The  defendant, 
in  March  1832,  took  certain  premises  from  A.  and  B.,  under  an  agree- 
ment describing  the  latter  as  "  agents  for  the  trustees  of  the  joint  estate 
of  T.  and  S/'  On  the  trial  of  an  action  for  use  and  occupation,  in 
which  the  plaintiffs  declared  "  as  trustees  of  the  joint  estate  of  T. 
and  S.,"  it  appeared  on  the  plaintiflfs*  case,  that  in  1831  they  were 
trustees  of  the  estate  of  S.  only:  Held,  that  the  defendant  was  estopped 
by  his  agreement  to  take  advantage  of  this  discrepancy.— JYe/niwg  v. 
Goodingy  10  Bing.  549. 

8.  {Tenants  right  to  dispute  landlord's  title*)  A.  having  mortgaged  to 
B.,  demises  to  C,  reserving  a  power  of  re-entry,  and  afterwards  mort- 
gages to  D.  all  his  interest.  To  ejectment  brought  by  A.  under  the 
clause  for  re  entry,  C.  may  set  up  D.'s  title  as  an  answer. — Doe  d.  Mar- 
riott V.  Edwards,  3  N.  &  M.  193. 

9.  (Tenancy  by  assignees  of  insolvent.)  The  assignees  of  an  insolvent 
tenant  agreed  to  pay  the  landlord  £7  for  the  last  quarter's  rent,  but  they 
did  not  occupy  the  premises :  Held,  that  this  sum  could  not  be  reco- 
vered on  the  count  upon  an  account  stated. — Clarke  v.  Webb,  1  C.  M.  & 
R.'29. 

10.  (Surrender  by  operation  of  law*)  A.,  the  tenant  of  a  house,  three 
cottages,  and  a  stable  and  yard,  let  to  him  for  seven  years  at  an  entire 
rent,  before  the  expiration  of  the  term  assigned  all  the  premises  to  B. 
for  the  remainder  of  the  term,  the  house  and  cottages  being  in  the  occu- 
pation of  under-tenants,  the  stable  and  yard  in  that  of  A.  The  landlord 
accepted  a  sum  of  money  as  rent  up  to  the  day  of  the  assignment, 
which  was  in  the  middle  of  a  quarter.  B.  took  possession  of  the  stable 
and  yard  only.  The  occupiers  of  the  cottages  subsequently  left  them, 
and  before  the  expiration  of  the  term  the  landlord  re-let  them.  A.  paid 
no  rent  after  the  assignment,  but  the  landlord  received  rent  from  the 
under-tenants :  and  before  the  expiration  of  the  term  he  advertised  the 
whole  premises  to  be  let  or  sold :  Held,  that  there  was  a  surrender  by 

.  operation  of  law  of  all  the  premises.  (2  B.  &  A.  119.) — Reeve  v.  Bird, 
1  CM.  &  R.  31. 

11.  (Increase  rent.)  A  lease  contained  a  stipulation,  that  for  every  acre, 
and  so  in  proportion  for  a  less  quantity  of  the  land,  which  the  lessee 

•  should  suffer  to  be  occupied  by  any  other  person  without  the  landlord's 
consent,  an  increase  rent  should  be  paid.  The  tenant  undertook  to  use, 
occupy,  dress,  and  manure  the  land  according  to  the  custom  of  the 
country.    The  tenant,  without  the  landlord's  consent,  suffered  other 
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persons  to  use  small  portions  of.tlie  land  for  the  purpose  of  raising 

a  potato  crop.  It  was  proved  to  be  the  custom  of  the  country  for  farmers 

.   to  pursue  that  course:  Held,  that  the  landlord  was  entitled  to  the  in- 

.-  crease  rent,  tliis  being  an  occupation  of  the  land  by  other  persons. 

(4,  Camp.  77.y-Greemlade  v.  TapscoU,  1  C.  M.  &  R.  S5,  I 

12.  (Forfeiture,)  Tenant  for  years  under  a  lease  delivered  up  pofisession 
of  the  premises  and  the  lease,  in  fraud  of  his  landlord,  to  a  person 
claiming  under  a  hostile  title,  with  the  intention  of  enabling  him  to  assert 
such  hostile  title,  not  with  the  intention  of  enabling  him  to  hold  under 
the  lease:  Held  a  forfeiture  of  the  terra.  (Preston's  Con  v.  32  ;  3  B.  & 
C.  399,  n.;  2  Sch.  &  Lefr.  625.)— J5oe  d.  Eller brock  v.  Fli^nn,  1  C.  M. 
&R.  137. 

LEASE. 

1.  (For  the  life  of  the  lessor,  tohat  words  constitute,)  A.  demised  by  deed 
to  B.  for  the  term  of  his  natural  life;  habendum  to  B.,  his  executors,  ad- 
ministrators and  assigns;  with  a  covenant  for  quiet  possession  by  B. 
during  the  life  of  A.:  Held,  that  this  was  a  demise  for  A. 's  life;  and 
setnhle,  that  the  covenant  for  quiet  enjoyment  would  itself  have  consti- 
tuted such  a  demise.— Doc  d.  Priichardv.  Dodd,  2  N.  &  M.  838. 

2.  (Agreement  for  lease —  Words  of  present  demise,)  A  memorandum  of 
agreement  to  let,  containing  words  of  present  demise  for  7,  14,  or  21 
years,  determinable  at  the  end  of  either  period  by  notice,  at  a  fixed  rent 
payable  quarterly,  (the  first  payment  to  be  made  at  the  next  quarter-day 
after  the  date  of  the  agreement,)  and  containing  also  other  stipulations 
as  to  repairs,  &c.,  was  held  to  operate  as  a  lease  in  prasenti,  though  it 
provided  for  the  preparation  of  a  future  lease.  (12  East,  168;  15  East, 
244;  6  Bing.  206 ;  Cro.  Eliz.  33,  486 ;  5  T.  II.  163.)— ■  W^tmaw  v.  Faith- 
ful, 2  N.  &  M.  137. 

LEGACY  DUTY. 

1.  The  decision  in  Forbes  v.  Jackson,  2  Tyr.  354,  [8  L.  M.  462,  title  Legaci/ 

Dutf/y]  was  affirmed  in  the  House  of  Lords.— Alt.  Gen.  v.  Jackson,  3 
Tyr.  982. 

2.  Executors  cannot  be  called  upon  to  pay  legacy  duty  on  the  whole  of  a 
residue  bequeathed  in  trust  to  divide  the  interest  among  poor  pious  per- 
sons, in  ten  or  fifteen  pounds,  as  they  should  see  fit.  But  if  any  of  the  objects 
of  the  bounty  should  have  received  to  the  amount  of  £20  or  upwards, 
by  having  been  selected  to  receive  the  bounty  on  more  than  one  occa- 
sion, legacy  duty  would  attach  on  such  amount,  and  the  duty  would 
be  calculated  according  to  the  nearness  of  blood  of  such  individual; 
and  in  that  case  the  executors  would  be  accountable  for  and  bound  to 
retain  the  duty  chargeable  on  such  amount.  (3  Y.  &  J.  544.) — In  re 
Wilkinson,  1  C.M.&  R.  142. 

And  see  Devise,  1. 

LIBEL. 

1.  (Justification  of  report  of  counsel's  speech.)     The  defendant  published 
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a  report  of  the  proceedings  under  a  conmission  of  lunacy,  which  the 
plaintiff  had  attended  as  a  witness,  and  stated  "  that  the  object  was  to 
set  aside  a  will;  that  the  plaintiff's  testimony, being  unsupported  by  thaC 
of  any  other  person,  failed  to  have  any  effect  on  the  jury;  kud  that  Mr. 
J.  (the  counsel  against  the  commission)  commented  with  cutting  severity 
on  the  testimony  of  Mr.  O.  (the  plaintiff):"  Held,  that  the  whole  taken 
together  was  a  libel;  and  that  a  plea  justifying  only  the  words  '<  Mr.  J. 
commented,  &c."  was  bad.*— JRo^er^t  v.  Brown,  10  Bing.  519. 

2.  SemhUy  that  the  proprietor  of  a  newspaper,  convicted  and  fined  for  the 
publication  of  a  libel  inserted  without  his  knowledge,  cannot  recover 
against  the  editor  the  damages  sustained  by  such  conviction. — Colburn 
v.  Patmore,  1  C.  M.  &  R.  73. 

3.  {Newspaper  report^  truth  of,  how  far  a  defence.)  A  libel  in  a  news- 
paper pur|>orted  to  be  a  report  of  proceedings  before  one  of  the  Corpo- 
ration Commissioners.  Under  the  general  issue,  the  defendant  was 
allowed  to  give  the  accuracy  of  the  report  in  evidence,  in  mitigation  of 
damages  only;  and  the  plaintiff  was  then  allowed  to  give  evidence  in 
reply  of  the  inaccuracy  of  the  report. — Charlton  v.  Watton,  6  C.  &  P. 
385. 

4.  On  the  trial  of  an  action  for  libel  against  the  publisher  of  a  monthly 
periodical,  articles  subsequently  published  in  it  from  month  to  month, 
alluding  to  the  action,  and  reflecting  on  the  plaintiff,  were  held  receivable 
as  evidence  quo  aniino  the  libel  was  published,  and  as  showing  that  the 
defendant  himself  considered  it  to  apply  to  the  plaintiff. — Chubb  v.  West- 
%,  e  C.  &  P.  436. 

LIMITATIONS,  STATUTE  OF. 

1.  Indorsee  against  acceptor  of  a  bill.  To  take  the  case  out  of  the 
statute  of  limitations  the  following  letter  from  defendant  was  given  in 
evidence : — "I  beg  to  say  I  cannot  comply  with  your  request  yet.  Tlie 
best  way  for  you  would  be  to  send  me  the  bill,  and  draw  another  for  the 
balance  of  your  money,  which  will  be  £30:"  Held  a  sulBcient  acknow- 
ledgment that  £S0  was  due,  to  take  the  case  out  of  the  statute. — Vabbs 
V.  Humphricty  10  Bing.  446. 

2.  {Acknowledgment  bj/  payment  of  interest.)  Payment  of  interest  on 
a  note  to  an  administrator  who  had  taken  out  administration  in  the  wrong 
diocese,  held  a  sufficient  acknowledgment  to  defeat  a  plea  of  the  sta- 
tute.— Clarke  v.  Hooper,  10  Bing.  480. 

And  see  Process,  12. 

LONDON,  CITY  OF. 

{Fines  on  misdemeanors  committed  within.)  The  city  of  London  is  entitled 
to  a  fine  imposed  for  a  misdemeanor  committed  within  the  city,  though 
it  be  adjudged  by  the  Court  of  King's  Bench  sitting  at  Westminster. 
(Charters  of  23  Hen.  6;  20  Ilen.  7;  14  Car.  1 ;  and  15  Car.  2.)—Tht 
Kin^  V.  Mayor  of  London,  1  C.  M.  &  U.  1. 
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LORDS'  ACT. 

{Proof  of  notices  bt/  creditors.)  The  service  of  the  notices  required  to  be 
given  by  a  creditor  who  seeks  to  bring  up  a  debtor  under  the  compulsory 
clause  of  the  Lords'  Act,  may  be  proved  viva  voce.  But  the  notices 
given  by  the  prisoner  must  be  proved  by  affidavit. — Ejrp,  liolph,  6  C.  & 
P,  406. 

And  see  Insolvent,  2. 

MAGISTRATE. 

1.  (Notice  of  action  to,)  On  the  discharge  from  prison  of  a  party  commit- 
ted by  the  magistrates  of  a  borough,  a  disturbance  took  place  in  the  town, 
and  the  defendant,  a  magistrate,  seized  and  detained  for  a  short  time  thef 
plaintifi^  who  had  not  been  concerned  In  or  within  sight  of  tho  disturb- 
ance, because  he  was  going  towards  the  prison :  Held,  in  an  action  of 
trespass  brought  against  the  magistrate  for  the  assault,  that  he  was  not 
entitled  to  notice  of  action. — James  v.  Saunders,  10  Bing.  429. 

2.  {Mandamtis  to,)  Tlic  Court  will  not  issue  a  mandamus  to  magistrates  to 
do  an  act  subjecting  them  to  an  action,  the  event  of  which  may  be  doubt- 
ful.    (1  B.  &  C.  485.)— Rej?  v.  Justices  of  Bucks,  3  N.  &  M.  68. 

MALICIOUS  PROSECUTION. 

(Probable  cause.)  In  an  action  against  a  defendant  for  having,  without  rea- 
sonable or  probable  cause,  made  a  complaint  against  the  plaintiff  at  a 
police  ofHce,  and  caused  him  to  be  imprisoned  and  held  to  bail  on  a  charge 
of  having  threatened  to  do  the  defendant  some  bodily  harm,  the  question 
whether  or  not  there  was  reasonable  or  probable  cause,  is  a  question  of  law 
to  be  determined  by  the  judge ;  but  the  question  (which  arose  on  the  evi- 
dence) whether  the  complaint  was  a  colourable  one  or  not,  ought  first  to 
have  been  found  by  the  jury.  (6  Bing.  183.) — Venafra  v.  Johnson,  10 
Bing.  301 ;  3  Moo.  &  Sc.  847. 

MANDAMUS. 

Mandamus  lies  to  admit  a  clerk  of  trustees  under  the  General  Turnpike  Act 
(4  Geo.  4,  c.  95,  ss.  39,  43).— TAc  King  v.  Trustees  of  Chchhunt  Roads, 
5  B.  &  Adol.  438. 

And  see  Magistrate;  Turnpike. 

MARRIAGE  SETTLEMENT. 

{Execution  of  power  in.)  By  marriage  settlement,  three  terms  were  vested 
in  three  sets  of  trustees,  one  for  securing  a  jointure,  the  second  for  raising 
a  sum  for  children's  portions,  and  the  third  for  raising  a  sum  to  be  applied 
as  the  wife  should  direct;  and  power  was  given  to  the  settlor,  with  the 
consent  of  the  several  trustees,  to  substitute  other  lands  in  place  of  those 
charged  by  the  settlement,  whereupon  the  lands  originally  charged  were 
to  be  exonerated,  and  such  of  the  terms  as  became  unnecessary  were  to 
cease.  The  settlor,  by  a  deed  to  which  himself  and  all  the  trustees  were 
made  parties,  professed,  in  exercise  of  the  power,  to  convey  other  lands  to 
the  uses  of  the  several  terms,  in  lieu  of  those  originally  cliarged ;  but  this 
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deed  was  executed  only  by  himself,  the  trustees  of  the  j<Hnture  temiy  and 
one  of  the  trustees  of  the  term  for  securing  portions :  Held,  that  the  sub- 
stituted land  was  charged  with,  and  the  original  land  discharged  (^,  the 
jointure  term  alone  *  and  that^  to  give  validity  to  the  transfer  in  respect  of 
a  particular  term  of  years,  the  previous  consent  of  all  the  trustees  of  that 
term  was  essential.  (Co.  Litt.  113  a;  3  East,  410;  3  Madd.  98.)— 
Greenham  v.  Gibbeson,  10  Bing.  363. 

MASTER  AND  SEHVANT. 

1.  Where  a  servant,  under  a  general  hiring  at  the  rate  of  so  much  a  year,  is 
dismissed  for  misconduct,  he  is  not  entitled  to  any  portion  of  his  wages  for 
the  current  year,  even  though  the  master  have  previously  recovered 
damages  against  him  for  the  same  misconduct.— 2\fmer  v.  Robinson,  2 
N.  &  M.  829. 

2.  {Hiring  for  a  year,)  A  hiring  at  so  much  a  month  is  a  hiring  for  a  year. 
A  clerk  hired  at  12/.  10*.  per  month  for  the  first  year y  to  advance  10/.  per 
annum  till  the  salary  is  180/.,  is  hired  for  at  least  one  year.  (4  Bing. 
309.)— JViwce//  V.  Cash,  3  N.  &  M.  177. 

MESNE  PROFITS.— See  Ejectment,  5. 

MONEY  HAD  AND  RECEIVED. 

1.  A.  and  B.  are  part-owners  of  a  ship,  A.  being  also  ship's  husband.  A.,  in 
his  own  name,  deposits  with  his  banker  the  proceeds  of  a  sale  of  the  part- 
nership effects.  A.  and  B.  cannot  join  in  an  action  against  the  banker  for 
the  amount,  (nor  can  B.  sue  him  as  surviving  part-owner,)  unless  it  appear 
that  A.. made  the  deposit  as  agent  of  the  firm.  (See  Sims  v.  Britten,  4  B. 
&  Ad.  375 ;  1  N.  &  M.  594;  3  B.  &  Ad.  354.)— iStms  v.  Bond,  5  B.  & 
Adol.  389 ;  2  N.  &  M.  608. 

2.  (For  money  paid  by  mistake.)  A.  draws  a  bill  on  B.  in  the  country, 
making  it  payable  at  C.'s  house  in  London,  without  C.'s  authority,  and  B. 
accepts  the  bill  in  this  form,  without  giving  notice  to  C.  or  providing  for 
payment  at  C.'s  house.  A.  negotiates  the  bUI,  and  on  becoming  due  it  is 
presented  by  the  holder  to  C,  who  pays  it  under  the  supposition  that  it  is 
another  bill  of  a  different  amount  and  date,  drawn  by  B.  and  accepted  by 
himself,  and  does  not  discover  his  mistake  till  the  other  bill  is  presented,  a 
fortnight  afterwards.  B.  becomes  bankrupt.  C.  cannot  sue  A.  for  money 
had  and  received.  (6  Taunt  76.)  But  qvare,  if  A.  had  himself  received 
pajrment  as  the  holder,  whether  he  would  not  have  been  liable. — Demies  v. 

'■     Watson,  2  N.  &  Mi  709* 

d.  There  being  mutual  accounts  between  A.  and  B.,  the  latter  met  C,  A.'s 
brother,  to  settle  them.  C.  first  produced  an  account  containing  various 
items  of  money  received  by  B.  for  A. :  this  account  B.  settled  and  signed. 
C.  then  produced  another  account  relating  to  other  items,  which  B.  dis- 
puted and  refused  to  settle :  Held,  that  upon  this  evidence  A.  was  entitled 
to  recover  tlie  amount  of  the  first  account  on  the  count  for  money  had  and 
received. — Lorymer  v.  Stephens,  1  C.  M.  &  R.  62. 
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MUSIC  LICENSE. 

A  room  kept  for  public  music  or  dancing  is  within  the  stat.  25  Geo.  2,  c.  36, 
although  it  is  not  exclusively  or  constantly  used  for  those  purposes,  and 
although  no  money  be, taken  for  admission;  but  the  mere  occasional  or 
accidental  use  of  a  room  for  such  purposes  will  not  be  within  the  statute. 
(5  Esp.  128.)— Gregory  v.  Tuffsy  6  C.  &  P.  271. 

NEW  TRIAL. 

1.  {For  rejection  of  evidence,)  Where  evidence  is  rejected  which  is  tendered 
for  one  purpose,  and  it  is  inadmissible  for  that  purpose,  but  is  admissible 
in  another  view  of  the  case  not  alluded  to  at  the  trial,  the  Court  will  not 
grant  a  new  trial  as  upon  an  improper  rejection  of  evidence.  An  affidavit 
is  inadmissible  to  contradict  the  statement  of  the  judge  as  to  what  occurred 
at  a  trial  before  him. — Rex  v.  Grant,  3  N.  &  M.  106. 

2.  In  an  action  on  the  case  agamst  eighteen  defendants,  two  of  them,  A.  and 
B.,  suffered  judgment  by  defieiultj  the  rest  pleaded  the  general  issue.  A 
noL  pros,  was  entered  as  to  A.,  the  damages  assessed  against  B.  at  900/., 
and  a  verdict  found  in  favour  of  the  other  sixteen.  The  verdict  as  to  one 
of  these  being  unsatisfactory  to  the  Court,  a  new  trial  was  granted  as 
against  him,  on  payment  of  the  costs  of  all  the  defendants  except  B., 
leaving  the  verdict  as  to  the  others  undisturbed;  and  the  Court  directed 
also  a  re-assessment  of  the  damages  against  B.,  with  a  proviso  that  on  such 
re-assessment  they  should  not  exceed  900/. — Frice  v.  Harris,  10  Bing.  331 ; 
3  Moo.  &  Sc.  838. 

3.  The  rule  laid  down  by  the  Courts  at  Westminster  as  to  new  trials,  where 
the  sum  recovered  is  under  20/.,  applies  to  causes  tried  in  the  Sheriff's 
Court  under  3  &:  4  Will.  4,  c.  42.— Hen/ziwg  v.  Samuel,  3  Moo.  &  Sc.  818. 

4.  Where  a  cause  which  stood  thirty  off  was  taken  out  of  its  turn  as  unde- 
fended, in  the  absence  of  the  defendant's  attorney,  who  was  casually 
absent,  no  notice  having  been  given  that  it  would  be  taken  as  an  unde- 
fended cause,  the  Court  set  the  verdict  aside,  and  granted  a  new  trial ;  the 
costs  to  abide  the  event. — Atist  v.  Fenwick,  2  D.  P.  C.  246. 

ORDER  OF  JUSTICES. 

{Amendment  of,)  An  adjudication  of  justices  under  11  Geo.  2,  Cj  19,  s.  4, 
inflicting  penalties  for  fraudulently  removing  goods  to  avoid  a  distress,  is 
an  order,  not  a  conviction,  and  therefore  cannot,  like  a  conviction,  be 
returned  to  the  sessions  in  an  amended  form.  (Sayer,  304.) — The  King 
V.  Justices  of  Cheshire,  5  B.  &  Adol.  442 ;  2  N.  &  M.  827. 

ORDER  OF  REMOVAL. 

1.  {Appeal — Certiorari.)  Where  an  appeal  against  an  order  of  removal  has 
been  tried  with  the  acquiescence  of  both  parties,  and  the  order  quashed,  a 
certiorari  will  not  be  granted  to  remove  the  proceedings,  for  the  purpose 
of  quashing  the  order  of  sessions,  on  the  ground  that  the  respondents 
received  no  notice  of  trial,  as  required  by  a  rule  of  court  of  the  sessions, 
and  were  in  consequence  wholly  unprepared  for  trial. — The  King  v. 
Justices  of  East  Riding  of  Yorkshire,  3  N.  &  M.  93. 
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2.  (Service  of—Appeal — Amendment.)  The  parUh  of  Bishop  Wearmouth 
consists  of  seven  townshipsy  each  separately  maintaining  its  own  poor. 
One  is  called  Bishop  Wearmouth,  another  Bishop  Wearmouth  Panns.  A 
pauper,  whose  settlement  was  in  B.  W.  P.,  was  removed  to  the  parish  of 
B.  W.  He  was  taken  with  the  order,  and  delivered  to  the  overseer  of  the 
township  of  B.  W.  P.,  who  objected  to  take  him  unless  a  demand  for 
expenses  were  waived.  This  was  refused,  and  the  pauper  was  taken  away. 
Tlie  churchwarden  of  the  parihh  of  B.  W.  was  subsequently  served  with 
the  order,  and  the  pauper  delivered  to  him.  He  carried  hun  to  the  work- 
house of  the  township  of  B.  W.,  where  he  remained  and  was  maintained. 
Held,  first,  that  service  on  the  churchwarden  of  the/MirijA  was  insufficient, 
being  service  on  a  mere  stranger :  Secondly,  t]iat  the  sessions  should  have 
quashed  the  order:  Thirdly,  (by  Denman,  C.  J.  and  Littledale,  J. — 
Taunton  and  Patteson,  Js.  dubitantibus,)  that  the  township  of  B.  W. 
might  appeal  against  the  order,  though  they  were  not  bound  to  have 
maintained  the  pauper  under  it.  (18  Yin.  Abr.  468;  Burr.  S.  C.  664; 
Carth.  222.)— T/ie  Kirtg  v.  Inhabitants  of  Bishop  Wearmouth,  3  N.  & 
M.  77. 

And  see  Sessions,  1. 
OUTLAWRY.— See  Practice,  41. 

OVERSEERS. 

{Civil  liahility  of)  In  an  action  against  five  defendants,  as  churchwardens 
and  overseers,  for  goods  furnished  to  the  poor  by  their  joint  order,  it  was 
held  sufficient  for  the  plaintiff  to  prove  that  they  all  acted  as  church- 
wardens and  overseei*s,  and  signed  orders  for  the  delivery  of  the  goods, 
though  one  of  them  was  only  an  assistant  overseer.  (3  B.  &  A.  89.) 
Money  advanced  to  the  poor  by  an  overseer's  direction,  may  be  recovered 
as  money  lent  to  the  overseer. — Kirhy  v.  Bannister,  3  N.  &  M.  119. 

PARTICULARS  OF  DEMAND.— See  Practice,  10. 

PARTNERSHIP. 

1.  {Mutual  liability  of  partners,)  On  a  settlement  of  accounts  between  two 
part-owners  of  a  ship  at  the  end  of  a  voyage,  one  (A.)  agreed  to  pay  the 
broker's  bUl,  and  in ,  consideration  thereof  received  a  proportionably  larger 
share  of  the  profits.  He  omitted  to  pay  the  broker,  who  sued  both  owners 
for  his  bill,  which  B.,  the  other  owner,  paid :  Held,  that  B.  might  sue  A 
for  the  amount.  (Owston  v.  Ogle,  13  East,  538.)— W'lTscwj  v.  Cutting,  10 
Bing.  436. 

2.  {Liability  of  retired  partner,)  A.  and  B.  being  partners,  A.  retires,  and 
B.  continues  the  business,  having  tlie  partnership  effects.  C,  a  creditor, 
being  told  by  B.  that  he  must  look  to  him  alone  for  payment,  draws  a  bill 
of  exchange  for  his  debt  on  B.  r  it  is  dishonoured,  and  he  gives  hun  time 
to  pay:  Held,  that  on  these  facts  it  should  be  left  to  the  jur>*  (in  an  action 
on  the  consideration  of  the  bill  against  both  partners,)  to  say  whether  there 
was  not  an  agreement  between  B.  and  C.  that  C.  should  accept  B.  as  bis 
sole  debtor,  and  take  from  him  alone  the  bill  of  exchange  in  satisfaction  of 


Common  Law.  189 

the  joint  debt;  and  tliat  suck  an  agreement,  followed  by  the  giving  of  the 
bill,  was  a  good  defence  by  way  of  accord  and  satisfaction.  (3  B.  &  A. 
611;  5  B.  &  C.  196;  4  £sp.  89;  5  Esp.  122.  The  Court  threw  some 
discredit  on  the  case  of  David  v.  Ellice,  5  B.  &  C.  196.) — Thompson  v. 
Percival,  3  N.  &  M.  167. 

And  see  Costs,  14. 

PATENT. 

Pending  a  rule  nUi  for  a  new  triaV  in  an  action  for  infringement  x>f  a  patent, 
the  defendant  sued  out  a  8ci.fa,  to  try  the  same  right.  The  Court  refused  to 
postpone  the  proceeding  on  the  rule  for  a  new  trial  until  a  decision  should 
have  been  obtained  on  the  sci,fa ,  especially  as  the  patent  was  within  a 
few  years  of  expiring,  and  the  action  for  infringement  of  it  had  been  com- 
menced two  years. — Haworth  v.  Hardcaitle,  10  Bing.  551. 

PAYMENT  INTO  COURT. 

In  an  action  of  indeb,  assurnpsU  by  the  master  of  a  ship  for  wages,  against 
A.,  B.,  C.  and  D.,  the  plaintiff  proved  a  contract  in  the  handwriting  of  A., 
signed  A.,  B.  and  Co ,  by  which  the  plaintiff  was  engaged  as  master  at  a 
yearly  salary :  he  proved  also  services  under  the  contract  for  several  years; 
and  he  then  put  in  a  rule  to  pay  into  Court  a  sum  of  money  less  than  the 
amount  of  the  wages.  On  the  part  of  the  defendants,  it  appeared  that  C. 
was  not  a  member  of  a  firm  of  A.,  B.  and  Co.,  and  not  an  owner  of  the 
vessel.  The  defendants  went  into  accounts  including  a  variety  of  items, 
being  disbursements  on  the  ship's  account  on  the  one  hand,  and  items  to 
the  owners'  credit  on  the  other :  Held,  that  under  the  circumstances  the 
whole  amount  and  the  whole  claim  weVe  referable  to  one  contract ;  and 
that  the  four  defendants,  having  paid  money  into  Court,  were  precluded 
from  setting  up  that  one  of  them  was  not  a  party  to  that  contract.  (Moo. 
fr  Rob.  250 ;  4  B.  &  Ad.  132,  673.)— Bavewcro/i  v.  Wise,  1  C.  M. 
&  R.  203. 

And  see  Bail,  6;  Costs,  20;  Practice,  10;  Sheriff,  5,  6. 

PERJURY. 

1.  The  two  witnesses  necessary  to  prove  perjury  are  sufficiently  satisfied  by 
the  production  of  one  viv&  voce  witness,  and  also  of  a  document  written  by 
the  defendant,  contradicting  his  statement  on  oath. — Rex  v.  Mayhewy  6 
C.  &  P.  315. 

2.  On  the  trial  of  an  indictment  for  perjury,  alleged  to  have  been  committed 
before  a  magistrate,  the  written  deposition  of  the  defendant,  taken  down  by 
the  magistrate,  having  been  put  in  to  prove  what  he  then  swore.  Held, 
that  it  was  not  competent  to  prove  by  parol  evidence  other  matters  sworn 
on  the  same  occasion  by  the  defendant,  but  not  mentioned  in  the  deposi- 
tion.—Her  V.  WyWe,  6  C.  &  P.  380. 

And  see  Evidence,  7* 

PLEADING. 

•1.  {Veriance  between  venue  and  declaratiori.)   The  plaintiff  laid  the  venue  in 
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Middlesex;  and  declared  that  defendant  broke  and  entered  his  apartment 
in  a  dwellings-house  situate  in  London.  A  demurrer  on  the  groimd  of  this 
discrepancy  was  overruled,  since  it  did  not  distinctly  appear  that  the  ciiy 
of  London  was  intended,  or  that  there  was  not  some  pla<»  of  that  name  in 
Middlesex.     (2  B.  &  A.  ^M,)— Smith  v.  Stm^th,  10  Bing.  406. 

2.  {Allegation  of  time,)  The  declaration  stated,  that  by  a  mortgage  deed 
the  mortgaged  prembes  were  to  be  reconveyed,  provided  the  mortgagor 
paid  1400/.  on  the  19th  March,  1833 ;  and  that  the  mortgagor  covenanted 
to  pay  in  manner  and  at  the  time  thereinbefore  appointed  for  payment 
thereof.  Breach,  that  he  did  not  pay  at  the  time  and  in  the  manner  in 
the  indenture  appointed :  Held,  on  special  demurrer,  that  the  time  when 
the  money  was  to  be  paid  was  sufficiently  alleged. — Tildasley  v.  Stephen- 
son j  10  Bing.  545. 

3.  (In  sci.  fa. — Commencement  by  bill,)  It  is  not  a  ground  of  general 
demurrer  that  the  plaintiff,  in  an  action  against  bail,  is  stated  to  have 
brought  a  bill  into  Court,  if  upon  the  whole  record  it  appears  to  be  a  pro- 
ceeding by  icire  facitu. — Darling  v.  Gumey,  2  C.  &  M.  225 ;  2  D.  P. 
C.  235. 

4.  {Judgment  kept  on  foot  by  fraudy  how  to  be  traversed,)  To  a  plea  by  an 
executor,  that  a  judgment  had  been  obtained  against  the  testator,  and  that 
he  (the  executor)  had  fully  administered,  except  as  to  a  small  sum,  not 
sufficient  to  satisfy  the  judgment,  the  plaintiff  replies  that  the  testator  paid 
a  sum  of  money  in  full  satisfaction  and  discharge  of  the  debt  and  judg- 
ment, but  that  the  defendant  deceitfully,  and  with  the  intention  to  defraud 
and  deceive  the  plaintiff  of  his  damages,  defers  procuring  acknowledgment 
of  satbfaction  to  be  entered  of  the  said  debt,  or  {o  be  released  therefrom, 
and  stiU  permits  the  judgment  to  remain  in  full  force.  Rejoinder,  travers- 
ing the  payment  in  satisfaction:  Held,  bad,  for  that  the  payment  and 
satisfaction  were  mere  inducement,  and  not  traversable;  the  defendant 
ought  to  have  traversed  the  fraud.  (1  Saund.  334,  n.  9 ;  W.  Jones,  92 ; 
Latch,  HI.)— Jones  v.  Roberts,  2  C.  &  M.  219. 

5.  {Plea  to  debt  on  bail  bond — Conclusion  of  plea,)  It  is  no  plea  to  debt  on 
bail  bond,  that  there  was  no  affidavit  of  debt  ffied  in  the  action  against  the 
principal. 

Since  the  rules  of  Hil.  T.  4  W.  4,  a  plea  must  conclude  with  a  verifica- 
tion, or  to  the  country. — Knowles  v.  Stevens,  1  C.  M.  &  R.  26. 

6.  {Statutory  justification  under  general  issue,)  Wliere  a  defendant  is 
allowed  by  statute  to  give  matter  of  justification  in  evidence  under  the 
general  issue,  he  will  not  be  permitted  to  plead  the  general  issue^and  also 
a  special  plea  of  justification. — Neale  v.  M^Kenzie,  1  C.  M.  &  R.  61. 

7.  The  declaration  stated  that  the  defendant  had  been  employed  to  edite  a 
certain  publication  for  the  plaintiff;  and  that  he  did  not  perform  the  duties 
of  editing  the  same  in  a  proper  manner,  but,  zoithout  the  knowledge,  leave, 
authority  or  consent  of  the  plaintiff,  falsely,  maliciously  and  negligently 
inserted  and  published  in  the  same  a  false  and  malicious  libel,  &c. :  that 
an  information  was  exhibited  against  the  plaintiff  *'  for  the  falsely  and 
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maHciously  printiag  and  publishing"  the  said  libel;  that  he  was  convicted 
of  that  ofienee,  and  fined  100/.  After  verdict  for  the  plaintiff,  the  judg- 
ment was  arrested,  on  the  ground  that  the  injury  sustained  was  not  con- 
nected with  the  breach  of  duty  alleged ;  for  that  it  did  not  appear  that  the 
printing  and  publishing,  whereof  the  plaintiff  was  convicted,  was  the  same 
act  with  that  charged  against  the  defendant,  viz.  the  inserting  and  pub- 
lishing.— CoUntm  v,  Patmore,  1  C.  M.  &  R.  73. 

8.  (Defence  tmder  general  issue.)  On  the  5th  February  an  account  was  staited 
between  the  parties,  and  the  balance  was  in  fovour  of  the  piaintiC  On 
the  10th  Mardi  another  account  was  stated,  and  the  balance  was  in  favour 
of  the  defendant.  The  plaintiff  afterwards  sued  on  the  first  account  stated, 
and  the  defendant  pleaded  non  assumpsit,  (the  new  rules  being  in  force): 
Held,  that  he  could  not,  under  this  plea,  avail  himself  of  the  defence  of  the 
second  account  stated. — FidgeU  v.  Penm^y  1  C.  M.  &  R.  108^ 

9.  (Plea  qf  auterfm  c&nvkt,  firoof  of,)  A  plea  of  auterfois  convict  stated 
that  the  prisoner  was  indicted,  convicted  and  sentenced  at  a  session  of  the 
peace  dufy  hdden  by  adjotarnment  on  Friday  the  5th  of  July,  The  record 
produced  in  support  of  the  plea  stated  that  the  indictment  was  found  at  a 
session  commenced  and  holden  on  Monday  the  1st  of  My;  that  the  Court 
was  adjourned  till  Tuesday  the  2nd ;  and  that  the  said  Court  Itaving  re- 
assembled  on  Thursday  the  Ath,  zoos  adjourned  to  Friday  the  Sthy  when  the 
prisoner  was  tried  and  convicted :  Held,  that  the  plea  was  not  proved  by 
the  record,  inasmuch  as  for  want  of  an  adjournment  from  the  Tuesday  to 
the  Thursday,  the  proceedings  of  the  Friday  were  coram  non  judice,  and 
therefore  a  nullity.    (^  C.  &  P,  245.>— Eej:  v.  Bomnan,  6  C.  &  P.  337. 

And  see  TaEsr ass,  2,  5^  4, 

POACHING. 

The  servant  of  a  party  who  is  allowed  by  the  owner  of  land  to  preserve  the 
game,  has  no  authority  under  9  Geo.  4,  c.  69,  s.  2,  to  apprehend  a  poacher 
in  pursuit  of  game  within  that  land ;  and  if,  in  pursuing  him  for  that  pur- 
pose, he  be  killed  by  the  poacher.  It  is  only  manslaughter.  (5  C.  &  P. 
525.)— JJejr  v.  Addis,  6  C.  &  P.  389. 

POST-OFFICE. 

Semble,  that  the  delivery  of  a  letter  to  the  bell-man  is  a  delivery  to  the  post- 
office  ;  at  least  a  sufficient  delivery  by  a  party  who  is  not  a  bailee  for  hire. 
~^Pack  V.  Alexander,  3  Moo»  &  Sc.  789. 

And  see  Jury. 

POWER. 

A  power  to  appoint  by  will,  notwithstanding  coverture,  may  be  exercised  by 
the  donee  when  discovert.—  Doe  d.  Smith  v.  ^rd,  2  N.  &  M.  679. 

And  see  Copyhold,  4. 

PRACTICE. 

1.  (Production  of  written  instrument  in  criminal  case.)  Indictment  against 
B.  and  C.  for  conspiring  to  extort  money  by  means  of  a  charge  of  forgery ; 
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in  which  a  letter  written  by  B.  in  execution  of  the  conspiracy,  charging  A. 
with  the  forgery  of  a  clieque  on  C.'s  bankers,  was  set  out.  The  letter 
was  given  in  evidence,  and  conversations  were  proved  referring  to  the 
cheque  alleged  to  have  been  forged :  Held,  that  the  prosecutor  was  not 
bound  to  produce  the  cheque,  though  it  appeared  to  be  in  existence. — "Rex 
V.  Aldridge,  1  N.  &  M.  776. 

2.  {Attachment  for  non-payment  of  costs.)  A  rule  for  attachment  for  non- 
payment of  costs  pursuant  to  the  master's  allocatur,  to  whom  accounts  had 
been  referred  on  the  undertaking  of  the  party,  is,  by  the  practice  of  all  the 
Courts,  a  rule  to  show  cause  only,  notwithstanding  the  rule  of  Court  of 

.    Trinity  term,  17  G,  3.— Rex  v.  Spraggs,  2  N.  &  M.  678. 

3.  (On  rule  for  entering  nonsuit.)  Where  leave  is  reserved  to  move  to  -enter 
a  nonsuit  on  one  point  only,  the  Court,  when  they  have  the  facts  before 
them  on  the  judge's  notes,  will  take  the  whole  of  those  facts  into  their  con- 
sideration, and  come  to  such  a  decision  upon  the  law  as  those  facts  require. 
-—Doe  d.  Pritchard  v.  Dodd,  2  N.  &  M.  838. 

4.  (Personal  service,)  To  ground  a  motion  for  a  contempt  in  disobeying  a 
rule  of  Court,  there  must  be  personal  service  of  a  copy  of  the  rule ;  it  is  not 
sufficient  to  show  the  party  the  original  rule.— Parser  v.  Burgessi  3  N.  & 
M.36. 

5.  {Docketing  issue.)  By  4  &  5  W.  &  M.  c.  20,  the  duty  of  docketing  judg- 
ments is  imposed  upon  an  officer  of  the  Court,  The  practice  had  long 
been  to  docket  the  issue  on(y  before  the  trial,  the  judgment  roll  being  after- 
wards referred  to  by  adding  its  term  and  number,  and  no  book  for  the 
docketing  of  issue  being  kept  by  the  officer :  H^,  that  the  Court  had  no 
power  to  alter  the  docket  of  an  issue,  by  adding  to  it  the  amoontof  damages 
and  costs,  for  the  purpose  of  making  it  a  docket  of  the  judgment  as  oi  the 
term  when  judgment  was  recovered,  pursuant  to  the  above  statute. 
(Braithwaite  v.  Watts,  2  C.  &  J.  318.)— ifopujoorf  r.  Waits,  3  N.  &  M. 
146.  ^ 

6.  {Affidavit  to  hold  to  bail,)  Affidavit  to  hold  to  bail  for  70/.,  "  the  balance 
of  principal  and  interest"  on  a  bill  of  exchange,  &c,  is  insufficient ;  it  must 
appear  that  the  amoimt  due  for  principal  is  sufficient  to  warrant  an  an*cst. — 
Latraille  v.  Hoepfner,  10  Bing.  335 ;  3  Moo.  &  S.  800.      '  "^ 

7.  (  Variance  between  writ  and  copy.)  The  capias  was  directed  to  the  sheriffs 
of  London ;  the  copy  served  on  the  defendant,  to  the  sheriff".  The  Court 
discharged  the  defendant  on  entering  a  common  appearance.  (10  Bing. 
27,)— Nicoll  V.  Boyn,  10  Bing.  339 ;  3  Moo.  &  S.  812.       .     .' 

8.  {Demurrer — Nolle  Prosequi,)  Defendant  demun*ed  speciall|'- ta  the 
whole  declaiation  in  a  penal  action,  on  the  ground  that  it  ^id  no|^  disMdose 
whether  the  plaintiff's  proceeding  was  in  persoa  or  by  qi^omeyi  and  th^t  it 
concluded  improperly  "  to  the  damage  of  the  plaintiff."  After  joii;d|T  in 
demurrer,  the  Court  refused  to  allow  the  plaintiff  to  enter  9  nol.pros,  as  to 
the  damage.    (1  H.  Bl.  108  j  4  T.  R.  360^)-^Butkr  v.  'ilffl^/l6  bing. 


Common  Law,  193 

9.  {Staying  proceeding^,)  The  plaintiilj  whose  son  was  indebted  to  the  de- 
fendant, an  attorney,  for  costs,  agreed,  in  consideration  of  the  defendant's 
giving  up  a  bond  which  he  held,  given  by  the  son  to  her  (the  plaintiff),  to 
discharge  the  bill  of  costs  out  of  the  dividend  she  should  obtain  on  proof  of 
the  bond  under  her  son's  bankruptcy.  The  bond  w^  proved,  the  dividend 
paid  into  the  defendant's  hands,  and  the  defendant  delivered  his  bill  to  the 
plaintiff)  who  obtained  a  judge's  order  for  taxation  of  it;  it  was  taxed,  and 
he  paid  her  the  difference.  She  afterwards  sued  him  for  the  amount  of  the 
taxed  costtf.  The  Court  stayed  the  proceedings  on  motion. — Kendall  v. 
i4//rf?i,  lOBing.438. 

10.  {PartictJars  of  demand,)  The  plaintifl^  in  an  action  against  his  lessee 
for  breaches  of  covenant,  claimed  by  his  particulars  of  demand  a  specific 
sum  for  dilapidations:  Held,  that  the  defendant,  on  payment  of  the  sum  so 
claimed,  and  costs,  might  have  that  part  of  the  demand  struck  out  of  the 
record. — Smith  v.  King,  3' Moo.  &  S.  799. 

1 1 .  (Inipection  of  written  instrument.)  In  an  action  for  slander,  imputing  to 
the  plaintiff  that  he  was  the  writer  of  a  scandalous  letter  reflecting  on  the 
defendant,  one  of  the  pleas  set  forth  the  letter,  asserting  that  the  {daintiff 
was  the  author,  and  justified  the  words  spoken.  The  Court  made  absolute 
a  rule  for  the  plaintiff  to  inspect  the  letter,  with  witnesses,  in  order  that  he 
might  be  prepared  at  the  trial  to  show  that  it  was  not  his  hand-writing. — 
Curtis  V.  Curtii,  3  Moo.  a?  S.  819. 

12.  {Entitling  affidavits,)    An  aflSdavit  on  the  defendant's  part,  which  is 
entitled  «  C.  D.  at  the  suit  of  A.  B."  cannot  be  read;  it  should  be  <<  A.  B 
against  C.  D."— JiirAorrf  v.  IsaaCy  1  C.  M.  &  R.  136. 

13.  {Judgment  as  in  case  of  nonsuit,)  Judgment  as  in  case  of  nonsuit  cannot 
be  moved  for  in  the  term  for  which  notice  of  trial  has  been  given. — Freedy 
V.  Macfarlme,  2  D.  P.  C.  216. 

14.  {Same.)  Issue  was  joined  in  Trinity  term,  and  notice  of  trial  given  for 
the  second  sittings  in  Michaelmas  term,  but  duly  countermanded ;  the  de- 
fendant in  that  term  moved  for  judgment  as  in  case  of  a  nonsuit,  there  being 
time  in  the  term  to  give  notice  of  trial  for  the  sittings  after  term :  Held 
too  soon.— Marshall  v.  Forster,  2  C.  &  M.  213 ;  2  D.  P.  C.  228 ;  Beghie 
Y,  Grenville,  2  D.  P.  C.  238. 

1 5.  {Same.)  Judgment  as  in  case  of  a  nonsuit  may  be  moved  for  in  a  case 
sent  for  trial  to  the  sheriff  under  3  &  4  W.  4,  c.42. — Begbie  v.  Grenville^ 
2  D.  P.  C.  238. 

16.  {Same,)  Notice  of  trial  was  given  for  the  sittings  after  Michaelmas 
term.  In  November  the  acUon  was  settled,  and  the  defendant  was  informed 
of  it,  but  disclaimed  the  settlement,  and  disputed  his  liability :  Held,  that 
he  was  not  entitled  to  judgment  as  in  case  of  a  nonsuit,  or  to  a  peremptory 
undertaking,  in  order  to  get  his  costs,  but  must  take  the  cause  down  by 
proviso. — Monk  v.  Bonham,  2  D.  P.  C.  336. 

17.  {Same.)  A  plaintiff  who  was  under  a  peremptory  undertaking  to  try, 
but  was  prevented  from  trying  in  person  by  being  arrested,  was  allowed  to 
set  aside  the  peremptory  rule  for  judgment  as  in  case  of  a  nonsuit,  on  pay- 
ment of  co8t8.^PiV^  V.  Evans,  2  D.  P.  C.  226. 
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18.  (Judgment  as  in  ca$e  ^  nonsuit,)  Where  the  isBue  was  dated  in  JvHy, 
and  no  notice  of  trial  was  given  :  Held,  that  a  motion  in  the  next  Hilary 
term  for  judgment'  as  in  case  of  a  nonsuit,  was  too  early. — Witigrove  v. 
Hodson,  2  D.  P.  C.  379. 

19.  {Distringas,)  On  calh'ng  to  serve  the  summons,  the  answers  were,  that 
the  defendant  was  out  of  town  :  Held,  that  to  warrant  the  distringas^  it 
must  he  shown  to  the  Ccturt,  that  from  inquiries  made  there  was  reason  to 
helieve  such  answers  were  false. — Smith  v.  Hi//,  2  D.  P.  C.  225. 

20.  (Same,)  All  the  three  calls  to  serve  the  writ  of  summons  need  not  be 
made  by  the  same  person. — Smith  v.  Goody  2  D.  P.  C.  398. 

21.  (Same,)  To  obtain  a  distringas,  it  is  not  sufficient  that  three  calls  are 
made^  if  the  day  and  hour  for  the  subsequent  calls  are  not  mentioned ;  un- 
less it  is  evident  that  the  defendant  endeavours  to  keep  out  of  the  way. — 
Johnson  v.  Disney,  2  D.  P.  C.  400. 

22.  (Affidavit  to  hold  to  baiL)  An  affidavit  of  debt  for  money  lent  and 
interest,  not  distinguishing  the  amount  of  each,  is  bad.  (I  C.  &  M.  621  ; 
2  D.  P.  C.  7.)—CaUum  v.  Leeson,  2  D.  P.  C.  381. 

28.  (Service  of  rule,)  Service  of  a  rule  nisi  to  compute,  on  the  mother  of 
the  defendant  at  his  residence,  was  held  sufficient. — Warren  v.  Smith,  2 
D.  P.  C.  216. 

24.  (Same,)  Service  of  a  rule  nisi  at  the  office  of  an  attorney,  by  leaving  it 
with  the  laundress's  servant,  held  idsufficient.— iSmi/A  y.  Spmr,  2  D.  P. 
a  231. 

25.  (Same,)  Where  several  defendants  suflfer  judgment  by  default  in  an  ac- 
tion on  a  promissory  note,  service  of  the  rule  nisi  on  one  is  service  on  dll. 
-^Figgins  v.  Wordy  2  D.  P.  C.  364. 

26.  (Setting  aside  interlocutory  judgment,)  Interlocutory  judgment  cannot 
be  set  aside  because  the  notice  of  declaration  is  irregular. — Where  a  rule  is 
drawn  up  for  setting  aside  a  judgment  for  irregularity ,  an  objection  that  it 
was  signed  against  good  faith  (though  the  rule  was  moved  on  that  ground) 
cannot  be  entertained. — Smith  v.  Clarke,  2  D.  P.  C.  218. 

27.  (Staying  proceedings.)  When  a  judge  at  chambers  stays  proceedings  on 
payment  of  debt  and  costs,  he  has  no  power,  without  the  plaintiff's  conseqt, 
to  allow  the  defendant  longer  time  for  payment  than  he  would  be  entitled 
to  by  course  of  law.— Xir6y  v.  Ellison,  2  D.  P.  C.  219. 

28.  (Same,)  The  Court  will  not  stay  proceedings  in  an  action  for  a  debt, 
although  it  clearly  appears  by  affidavit  that  no  debt  is  due. — Smith  v. 
Curtis,  2  D.  P.  C.  223.  ^ 

29.  (Staying  proceedings  in  second  actuw  for  same  cause,)  Where  a  second 
action  was  brought  for  the  same  cause  of  action  while  a  former  one  was 
pending,  the  Court  discharged  a  rule  for  staying  the  proceedings  in  the 
second  action,)  upon  the  affidavit  of  the  plaintiff  disclaiming  the  act  of  the 
attorney  in  bringing  the  first  action. — Souter  v.  Watts,  2  D.  P.  C.  263. 

30^  (Entitling  affidavits,)  A  motion  on  behalf  of  the  same  plaintiff  in  two 
different  actions,  on  the  same  ground  of  application,  may  be  made  on  one 
affidavit,  entitled  in  both  actions.*«P<7/  v.  Evans,  2  D.  P.  C.  226. 
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31 .  (Judgment  for  want  of  plea,)  A  plea  delivered  after  nine  o'clock  cannot, 
as  of  course,  be  treated  as  a  nullity  ;  and  a  judgment  signed  on  that 
ground,  no  notice  having  been  given  to  the  defendant  of  the  objection,  was 
set  aside.— flbrs/cy  v.  Purdon,  2  D.  P.  C.  228. 

32.  (Mffftiwg  judged  order  a  rule  of  Court.)  A  judge's  order  obtained  in 
vacation  cannot  be  made  a  rule  of  Coiurt  till  the  following  term. — R«*  v. 
lVi«e,  2C.  &  M.  212;  2  D.  P.  C.  233. 

33.  {Computation  of  time  to  plead.)  Where  three  months'  time  to  plead  is 
given  generally,  they  are  to  be  reckoned  by  lunar,  not  calendar  months.-— 
Soper  V.  Curtis,  2  D.  P.  C.  237. 

34.  {Entering  noL  pros.)  Where  an  action  was  brought  against  several  de- 
fendants, and  a  verdict  taken  against  all,  though  it  had  been  agreed  that  no 
evidence  should  be  given  against  one  of  them,  the  Court  ordered  a  nolle 
prosequi  to  be  entered  as  to  him,  although  the  assignee  of  the  plaintiff,  who 
had  since  become  an  insolvent,  objected. — Bloomfield  v.  Blake,  2  D.  P;  C. 
237. 

35.  {Service  of  concilium — Delivery  of  demurrer  books.)  Where  the  concilium 
is  served  so  late  that  the  opposite  party  has  not  time  to  prepare  and  deliver 
the  demurrer  books  two  days  before  argument,  the  Court  will  not  aDow  the 
demurrer  to  be  argued,  though  it  is  stated  to  be  a  plea  pleaded  fbr  delay ; 
and  the  defendant  will  be  entitled  to  his  costs  for  appearing  to  make  the 
objection.— Brj/fen  v.  Britten,  2  D.  P.  C.  239. 

36.  {Motion  for  costs  of  the  day,  when  in  time.)  Where  a  plaintiff  withdrew 
his  record  at  the  Spring  assizes,  after  having  given  notice  of  trial,  on  ac- 
count of  some  supposed  defence  which  it  was  intimated  would  be  set  up  on 
the  other  side,  but  at  the  Summer  assizes  obtained  a  verdict,  and  since  tiien 
his  costs  had  been  taxed ; — a  motion  for  the  costs  of  the  day  fbr  not  trying 
at  tlie  Spring  assizes,  was  held  in  time  in  the  following  Michaelmas  term. — 
Redit  V.  iMCOck,  2  D.  P.  C.  247. 

37.  {Appearance  of  defendant  in  Exchequer.)  A  defendant  against  whom 
process  is  issued  out  of  the  Exchequer  at  the  suit  of  the  Attomey-Generfd, 
is  at  liberty  to  appear  in  person,  and  have  his  appearance  entered  in  the 
proper  book  by  the  officer,  without  the  necessity  of  an  order  of  Court  for  that 
purpose. — Attorney^General  v.  Birch,  2  D.  P.  C.  265, 

38.  {Form  of  issue.)  If  the  issue  is  now  made  up  with  the  memorandum 
formerly  introduced,  '<  that  the  plaintiff  has  brought  his  bill  into  Court," 
&c.  it  is  irregular,  and  the  Court  will  compel  the  plaintiff  to  set  it  right.-^ 
Hurt  V.  Dally,  2  D.  P.  C.  257. 

39.  (Security  for  costs  in  qui  tam^action.)  The  Court  will  not  compel  a 
plaintiff  in  a  qui  tam  action  to  give  security  for  costs,  though  he  is  sworn  to 
be  a  pauper,  and  has  a  very  great  number  of  similar  actions  by  the  same 
attorney. — Gregory  v.  Elvidge,  2  D.  P.  C.  259. 

40.  (Rejoining  gratis,  meaning  of -^Striking  out  counts.)  A  defendant  un- 
der teims  to  "rejoin  gratis,"  is  not  bound  to  join  in  demurrer  gratis. — 
Where  two  actions  for  penalties  had  been  brought  for  the  same  offence,  and 
the  defendant  pleaded  the  prior  action  in  bar  of  the  second,  the  declaration 

o2 
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in  which  contained  six  counts,  the  declaration  in  the  former  action  having 
contained  only  four — a  judge  made  an  order  for  striking  out  two  of  the  six 
counts  as  unnecessary ;  and  the  Court  refiised  to  set  aside  that  order.— 
Jones  V.  Key,  2  D.  P.  C.  265. 

41.  (Setting  aiide  outhtory,)  Where  a  defendant  moved  to  set  aside  pro- 
ceedings to  outlawry  for  irregularity,  the  last  of  the  proclamations  heing  in 
August,  and  the  motion  being  made  at  the  commencement  of  Michaelmas 
term,  it  was  held  too  late,  it  not  appearing  that  the  defendant  was  not  ap- 
prised of  the  first  commencement  of  the  proceedings,  and  the  onu$  lying 
on  him  to  show  that  he  was  ignorant  of  them. — Anderdon  v.  Akicander, 
2D.  P.  C.  267. 

42.  (Attachment — Copy  of  allocatur,)  A  defendant  arrested  on  an  attach- 
inent  for  disobedience  to  a  rule  of  Court,  in  not  paying  costs  pursuant 
to  the  master's  allocatur,  was  discharged,  because  it  appeared  that  in 
the  copy  of  the  allocatur  served  upon  him  his  name  was  mis-spelt^  and  the 
master's  name  to  the  allocatur  was  Day  instead  of  Dax, — Rex  v.  Calvert 
in  Smith  v.  Calvert,  2  C.  &  M.  189 ;  2  D.  P.  C.  276. 

43.  (Motion  at  chambers^)  The  Court,  in  making  absolute  a  rule  to  compel 
a  defendant  to  produce  an  instrument  for  the  purpose  of  being  stamped,  said 
it  was  a  motion  that  ought  to  be  made  at  chambers,  and  refiised  to  allow 
more  costs  than  the  plaintiff  would  have  been  entitled  to  if  the  application 
had  been  made  at  chambers. —  Vuughan  v.  Trewent,  2  D.  P.  C.  299. 

44.  (Attachment.)  In  order  to  bring  a  party  into  contempt  for  not  paying 
money  according  to  an  order,  a  demand  of  the  money  must  be  made  after 
tiie  order  has  been  made  a  rule  of  Court. — Chilton  v.  Ellis,  2  D.  P.  C. 
338. 

'45.  (Entering  appearance  for  defendant.)  The  Court  will  not  grant  leave  to 
enter  an  appearance  for  the  defendant,  unless  they  are  satisfied  by  affidavit 
that  all  means  have  been  tried  to  find  him  or  give  him  notice. — Saunderson 

v.  Bourn,  2  D.  P.  C.  338. 

'      '"i . 

46.  (Appearance  on  rule — Time  of  filing  ajffidavits  to  show  cause.)  A  p^ty 
on  whom  a  rule  does  not  call  is  not  obliged  to  appear  and  show  cause^  be- 
cause he  is  served  with  the  rule ;  and  if  he  do^s  appear,  the  Court  will  not 
give  him  his  costs  of  appearing.  Where  a  rule  is  enlarged  from  Trinity  to 
Michaelmas  term,  affidavit^  filed  a  week  before  Michaelmas  term  are  in 
iime.T'Johnson  y.  Marriott,  2  D.  P.  C«  343. 

47.  (Setting  aside  proceedings  where  defendant  is  a  prisoner,)  The  itile  that 
an  application  to  set  aside  proceedings  for  irregularity  must  be  noad^Jp  a 
reasonable  time,  applies  to  the  case  of  a  prisoner  m  to  other  piersoiuit — 
Primrose  v.  Baddeley,  2  D.  P.  C.  350. 

48.  (Setting  aside  verdict  for  want  of  notice  of  trial.)  Whe^e  a  verdict  was 
obtained  in  the  defendant's  absence^  on  account  of  no  notice  of  trial  having 
been  given,  the  Court  set  aside  the  verdict,  although  the  defendant  did  not 
swear  positively  to  a  good  clefeoce  on  the  merits. —  Williams,  v^  Williams^  2 
P.  P.  C,  350, 
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49.  (  G  voing  copy  of  agreement, )  A  party  who  holds  an  agreement  of  which 
there  is  hut  one  part,  is  hound  to  give  a  copy  to  the  other  side,  without 

imposing  any  terms. — Kead  v.  CoUman,  2  D.  P.  C.  354. 

>  .1         ' 

50.  (Short  notice  oftrihl — Irregular  notice  of  inquiry,)  A  defendant  under 
terms  to  take  short  notice  of  trial,  is  not  hound  to  take  short  notice  of 
inquiry.— A.  defendant  to  whom  an  irregular  notice  of  inquiry  is  addressed, 
ought  to  return  it  forthwith,  and  state  what  ohjection  he  has  to  it.  Where, 
therefore,  a  notice  of  inquiry  was  given,  with  eight  days  instead  of  14,  and. 
the  defendant,  instead  of  returning  it,  merely  gave  notice,  after  the  lapse 
of  six  days,  that  he  intended  to  apply  to  set  it  aside,  without  stating  the 
ohjection,  the  Court,  on  making  the  rule  ahsolute  for  setting  aside  the  in- 
quiry, refused  costs. — Stevens  v.  Pell,  2  D,  P.  C,  355. 

51.  (Service  of  notice  of  inquiry.)  Notice  of  a  writ  of  inquiry  was  allowed 
to  he  served  hy  sticking  it  up  in  the  office,  and  leaving  it  at  the  defendant's 
last  place  of  ahode,  though  neither  the  process  nor  notice  of  declaration 
had  heen  personally  served. —  Watson  v.  Delcroix,  2  D.  P.  C.  396. 

And  see  Bail;  Costs;  Ejectment;  Interpleader  Act;  Process;  She- 
riff, 2,  4. 

PRINCIPAL  AND  SURETY. 

1.  (Exectttion^  against  surety.)    An  action  having  heen  commenced  against 
..  a  surety  on  a  promissory  note,  he  agreed  that  if  Uie  plaintiff  would  take 

proceedings  against  the  principal,  he,  the  surety,  would  pay  the  extra  costs 
occasioned  thereby;  the  plaintiff  having  done  so,  afterwards  issued  execu- 
tion against  the  surety  for  the  halance  due  on  the  note,  and  also  the  extra 
costs.  The  Court  ordered  the  execution  to  be  reduced  to  the  extent  of 
the  costs  included  in  it—^Evans  v.  Pugh,  2  D.  P.  C.  360. 

2.  (Discharge  of  surety  by  giving  time  to  principal.)  In  January  1825,  B. 
gave  the  following  guarantee  to  A.,  a  hanker : — "  Please  to  open  an  ac- 
count with,  and  honour  the 'cheques  of  C.  on  Mill  account,  for  whom  I 
will  be  responsible."  The  account  was  opened  accordingly,  and  advances 
were  made  by  A.  to  B.  It  was  the  mode  of  dealing  at  the  bank  for  the 
customers  to  give  acceptances  occasionally  for  the  balance  of  their  ac- 
counts. In  February  1827, 'A.  ceased  to  make  advances.  In  October 
1827,  a  payment  was  made  by  C.  into  the  hank.  In  February  1828,  A. 
took  C.'s  acceptance  at  three  months  for  the  amount  of  his  balance.  It 
did  hot  appear  that  B.had  actual  knowledge  of  the  course  of  business  at 
the  bank,  although  he  was  solicitor  to  the  bankers :  Held,  that  taking  the 
a^tiefptanbe  was  a  giving  of  time  to  the  debtor,  and  that  B.,  the  surety, 
was  thereby  discharged.  (8^ng.  156;  Holt,  N.  P.  C.  84.)^Hob«//v, 
J&ntSy  1:C.M.&R,97. 

PRISONER. 

1.  Xt>Ucharge  for  dtht  under  20/.)  A  prisoner  charged  in  execution  fof  a 
debt'  exceedinig  20^/.,  although  the  excess  be  made  up  of  interest  oh  a  sum 
ies^  th^h  20/.  at  the  time  the  action  was  brought,  is  not  entitled  to  his 
^scharg^  aftef  twelve  months'  impriiiDnment  under  the' 48  G.  3,  c.  123.-« 
Cooper  V.  Bliss,  3  Moo.  &  S.  797. 
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2.  (Charging  in 'execution.)  On  a  warrant  oi  Mtomey  subject  to  a  de- 
feazaftce,  stating  that  tlw  warrant  is  given  to  secute  a  certain  sum  tabs 
paid  by  instalments,  alter  the  defendant  has  been  taken  in  ezeeutm  £>r 
one  instalment,  he  may  be  brought  up  by  habeas  corpus  and  charged  fiir- 

•  th&r  in  exacutioa  with  a  second,  without  a  rule  to  show  cause  why  he 
should  not  be  so  diarged. — Davk  v.  Gomperts,  2  N.  &  M.  607. 

a,  {Diickarge  of  prisoner  tupermdeabk.)    The  general  rules  HiL  T^  2  W. 

.  4,  ss.  87,  88|  relating  to  the  discharge  of  prisoners  in  the  King's  Bench 
and  Fleet  prisons  who  are  supenedeable,  aj^ly  only  to  persons  within  the 
wdlls  of  the  prisons. — Siggers  v.  Br^tt^  d  B.  &  Adol.  455* 

And  see  Bail,  8 ;  Cognovit,  1. 

PROBATE  DUTY. 

A  testator  bequeathed  certain  stock  to  trustees,  upon  such  trusts  and  subject 
to  such  powers  &c.  as  A.  should  by  deed  or  will  appoint,  and  in  default 
of  appointment,  upon  trust  to  pay  the  dividends  to  A.  during  her  lifetime, 
and  after  her  decease  to  pay  the  principal  among  her  children.  After  the 
testator's  death  A.  executed  a  deed  with  the  formalities  prescribed  by  the 
will,  whereby,  after  reciting  that' she  was  desirous  of  executing  the  power, 
she  directed  the  trustees  to  transfer  the  fund  to  herself  and  a  new  trustee, 

•  upon  such  trusts  and  subject  to  such  powers  &c.  as  she  should  by  deed  or 
will  appoint;  with  certain  limitations  over  in  default  of  appointment, 
similar  to  those  contained  in  the  original  will.  The  iund  was.trans&n'ed 
accordingly.  A.  afterwards,  by  will,  in  execution  of  this  laitei*  power, 
appointed  the  fund  to  be  transferred  to  certain  persons,  in  trust  that  the 
same  might  be  consolidated  with  and  become  part  of  her  residuary  estate, 
and  follow  the.di&|)ositions  thereof  thereinafter  contained :  Held,  that  the 
deed  executed  by  A.  being  an  exercise  of  the  power  given  by  the  original 
wUl,  the  property  thereby  became  liable  to  her  debts,  and  became  her 
personal  estate  in  which  she  had  a  beneficial  interest,  and  consequently 
was  liable  to  the  payment  of  probate  duty  on  her  wi\\,-'~-Aitorn€y- General 
v.Staff;2C.8eM.  124. 

PROCESS. 

1.  (Second  arrest.)  On  discharging  a  defendant  on  the  ground  of  an  irre- 
gularity in  the  capias,  the  Court  gave  the  plaintiff  leave  to  arrest  him 
agaon.  The  plaintiff  took  out  a  side-bar  rule  to  discontinue  the  first  writ, 
and  paid  the  defendant's  costs  thereon,  and  then  issued  a  second  writ  into 
the  same  county,  and  arrested  him  again  on  the  same  affidavit :  Held, 

'-  first,  that  the  discontinuance  of  the  writ  (that  being  the  onty  step  taken  in 

•  the  cause)  was  a  discontinuance  of  the  action.  Secondly,  that  it  was  not 
necessary  to  indorse  on  the  second  writ  that  the  defendant  was  avrested  by 
leave  of  the  Court.  Thirdly,  that  it  was  not  necessary  to  file  a  new  affida- 
vit of  debt  on  issuing  the  second  process,  since  H  was  with  the  same 
filacer.  (6  T.  R.  52;  2  Taunt.  161 ;  7  B.  &  C.  626;  8  Taunt.  242.)— 
Richards  v.  Stuart,  10  Bing.  322 ;  3  Moo.  &  Sc.  778. 

2.  (Conairrent  writs.)  A  Ji»  fa.  sued  out  by  the  plaintiff  having  proved 
wholly  ineffectual  by  reason  of  the  defendant's  goods  beii^  iuifcr  distress 
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for  rent,  and  also  amgned  by  bUI  of  sale,  it  was  held  tbat  he  might  issae  , 
a«a<  10.  bef<»e  the  fetiim  ^  the  ^  fa,,  although  under  the  latter  &e 
offieer  leouimed  a  fortnight  on  the  premises  bdbie  he  was  withdrawn.    (9 
Piioe,  5.}^Dic4i»  ▼.  Wame,  10  Bmg.  341 ;  3  Moo.  &  So.  814. 

3.  A  capias  into  Sussex  was  issued  on  an  affidavit  filed  with  the  filacer  for 
Sussex,  and  returned  non  est  inventus :  Held,  that  an  alias  capias  might 
be  issited  hy  oontibiMnee  into  another  county  on  the  same  affidavit.  (See 
Hkfaarcb  r.  Stuart,  supra,  pi.  1.) — Coppin  v.  Patter,  10  Bing.  441. 

4.  {Description  of  cause  of  action  in  tor  it.)  The  Court  discbaiged  a  de- 
fendant out  of  custody  on  entering  a  common  appearance,  because  the 
capias  did  not  describe  the  (cause  of  action  strictfy  according  to  the  form 
prescribed  by  the  Uniformity  of  Process  Act,  sched.  4.  (1  C.  &  M.  363  ; 
1  D.  P.  C.  eS6,y^Richards  y.  Stuart,  10  Bing.  319 ;  3  Moo.  &  S.  774. 

5.  (Variance  hettoeen  pracipe  and  capias,)  The  pracipe  did  not  disclose 
that  the  capias  was  indorsed  "  bail  by  affidavit  for  600/. :"  Held,  no 
ground  for  setting  aside  the  capias.  (2  Taunt.  164.) — Ushome  v.  Pennell, 
10  Bing.  531. 

6.  {Concurrent  writs.)  Notwithstanding  the  rules  of  Mich.  3  W.  4,  con- 
current writs  may  still  be  issued  into  different  counties.  (1  C.  &  M.  70.) 
•^Dunn  V.  Harding,  10  Bing.  553. 

7.  (Sealing  bill  of  Middlesex.)  An  alias  bill  of  Middlesex  may,  siiice  the 
Uniformity  of  Phxsess  Act,  be  signed  by  the  seal  usually  affixed  to  a  writ 
of  summons.—- JVnfiey  v.  Montague,  2  N.  &  M.  804. 

8.  (Indorsement  on  writ.)  A  stack  of  hay  was  sold  by  the  defendant  to  the 
plaintiff  with  liberty  to  keep  it  for  a  certain  time  on  the  defendant's  pre- 
mises ;  before  the  expiration  of  that  time  it  was  seized  as  a  distress.  In 
an  action  for  the  value  of  the  hay,  it  was  held  not  to  be  necessary  to  in*  • 
dorse  on  the  writ  of  summons  the  amount  of  debt  and  costs. — Perry  v. 
Patchell,  1  C.  M.  &  R.  87. 

9.  (Responsibility  of  returning  officer  for  default  of  subordinate  officers.)  By 
the  practice  of  the  Borough  Court  of  Liverpool,  writs  of  ca.  sa.  are  directed 
to  A.  B.,  seijeant-at-mace  of  the  borough,  and  also  to  C.  D.  and  £.  F. 
(naming  one  or  more)  persons  who  are  appointed  by  the  seijeant  to  exe- 
cute the  process  of  the  Court,  and  who  give  an  indemnity  to  him.  No 
warrant  is  made  out  on  those  writs.  The  seijeant  dismisses  the  officer  at 
his  pleasure,  and  takes  the  fees  for  the  execution  of  process.  If  it  is 
desired  that  process  should  be  executed  by  any  other  than  one  of  the  per- 
sons thus  appointed,  it  is  done  by  application  to  and  consent  of  the 
seijeant,  and  in  such  case  he  receives  a  special  indemnity  against  such 
person's  acts.  The  serjeant  is  always  ruled  to  return  the  writs,  and 
served  personally  with  the  rule  ;  but  the  officers  return  them  in  their  own 
names.  The  attachment  for  not  returning,  &c.  issues  against  the  serjeant, 
and  bail-bonds  are  always  taken  to  him  in  his  own  name :  Held,  that  the 
officers  were  the  officers  of  the  seijeant-at-mace,  and  that  he  was  responsi- 
ble £9r  iheir  default  in  the  execution  of  propess.— 'illorris  v.  Parfcmson, 
1  C.  M.  &  R.  163. 
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10.  (Deter ipi ion  ofplainiij^' 8  Residence  imcrU,)  "7,  Gray's  Iiin  Square, 
London/'  was  held  a  sufRcient  description  in  sl  capias  of  the  plaintifr 's 
residence  (who  was  an  attorney)  within  tlie  Uniformity  of  Process  Act, 
although  it  was  sworn  that  Gray's  Inn  was  not  in  London  but  in  Middle- 
sex.—King  V.  Monkhouse,  2  D.  P.  C.  221. 

11.  (DeicripUott  of  defendant's  residence »)    If  the  defendant's  place  ef  resi- 
.   dence  is  not  stated  in  the  capias,  the  writ  may  be  set  iiside  at  the  defend- 
ant's instance,  although  his  residence  is  stated  in  the  copy.— ^Price  {-or 
Rice)  V.  Huxley,  2  C.  &  M.  211 ;  2  D.  P.  C.  231. 

12.  (Subsequent  writs,)  An  alias  capias  may  be  issued  more  than  four 
months  after  the  expiration  of  the  first  capias,  vitbouiniiBbetiiig  the  validity 
of  the  former  writ;  and  the  continuances  between  the  first  and  the  subse- 
quent writ  may,  as  formerly,  be  entered  at  any  timfi)  ut^oss  the.isrrits  are 
issued  with  a  view  to  save  the  Statute  of  Limitations,  in  viik^^  oase  only 
ihe  directions  contained  in  the  proviso  of  2  W.  4,  c.  39,  s.  10,  need  be 
complied  with. — Nicftolson  v.  Leman^  2D.  P,  C.  ^6.  .-...., 

# 

13.  (Indorsement  on  writ,)  If  the  plaintiff  indorses  on  the  writ  a  lai^er 
debt  than  is  due,  whereby  the  defendant  is  misled  and  prevente4  from 
settling  the  action,  the  Court  will  stay  the  proceedings  on  payment  of  the 
real  debt,  with  the  costs  of  the  writ  only;  but  the  application  must  be 
made  promptly  afler  the  particulars  are  delivered. — Elliston  v.  Robinson, 
2  D.  P.  C,  241. 

14.  (  Variance  between  writ  and  declaration,)  The  writ  described  the  action 
as  an  action  of  trespass,  but  was  indorsed  with  a  claim  of  a  specific  sum  as 
for  a  debt ;  tlie  declaration  was  in  trespass  upon  promises.  The  Court  set 
aside  both  declaration  and  writ,  although  no  objection  had  been  taken 
specifically  to  the  writ  within  the  proper  period  for  setting  it  aside. — 
Edwards  v.  Dignam,  2  D.  P.  C.  240. 

And  see  Attorney,  12. 

PROHIBITION. 

(Costs  in.)  The  aict  1  W.  4,  c.  21,  does  not  enable  tbe>  €ourt  of  Kill's 
Bench,  where  a  party  has  declared  in  prohibition  and  succeeded,  to  grant 
him  liis  costs  incurred  in  the  Ecclesiastical  Court. — Tessimond  v.  Yardlei/, 
5  B.  &  Ad.  458.  . 

And  see  Court  Martial. 

.  ■  ■    •      -I 

QUO  WARRANTO. 

A.  relator  who  had  twice  obtained  rules  nisi  for  informatioBS  in  quo  wanranto, 
calling  on  a  party  to  show  why  he  exercised  the  office  of  mayor  ^  a 
borough,  which  rules  were  discharged  on  cause  shown,  was  not  allowed, 
on  an  application  made  by  him  against  the  succeeding  mayor,  to  raise  the 
same  questions  as  to  the  title  of  the  former. — Rex  v.  Langhcrn^  2  N.  $;  M. 
618.. 

RABBITS.  >  ,        .  . 

Destroying  rabbits  in  the  night  time  Jul  a^rick.yaitd'in^wfaieii'tltiQ);  wave  l^pt 


>  . 


^ 
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and  ran  about  loose,  held  not  to  be  an  offence  within  the  7  &  8  Geo.  4, 
.  c.  29,  s.  30.— JRcjT  V.  Qarraity  6.C.  &  P.  369. 

RECOVERY.— See  Husband  and  Wipe,  2. 

REPLEVIN. 

1.  (Treble  damages.)  In  replevin  on  a  distress  for  a  poor-rate  under  the 
43  Eliz.  c.  3,  the  treble  damages  given  to  the  defendant  by  s.  19,  are, 
thrice  the  amount  of  the  damages  found  by  the  jury :  t.  6.  thrice  the 
amount  of  the  rate,  and  thrice  the  expenses  of  the  \eyy,^^Neuman  v. 
Barnard,  3  Moo.  8i  Sc.  748. 

2.'  (CofCs;)    Defe»i]knt  pleaded  that  the  goods  belonged  to  himself  and  two 

-oihers  as  assignees  under  a  commission  of  bankruptcy  issued  against  the 

plaintiff;  he  also  avowed  the  taking  as  a  distress  for  rent-arrear.    Verdict 

'  lor  the  plaintiff  on  the  issue  jpined  on  the  plea ;  for  the  defendant  on  the 

'^tomy.'  The  Court  refused  to  allow  the  defendant  costs  on  the  issue 

found  for  the  plaintiffs — Middletonv,  Muckloot,  lOBing.  401. 

SACRILEGE. 

A  dissendiig  chapel  is  not  within  the  statute  7  &  8  Geo.  4,  c.  29,  s.  10, 
which  makes  it  a  capital  felony  to  break  and  enter  any  "  church  or  chapel," 
and  steal  therein. — Rex  v.  Richardson,  6  C.  &  P.  335. 

SCHOOL. 

(Amotion  of  master — Property  of  vicar  in,)  The  master  of  an  ancient 
endowed  school  is  entitled  to  the  school-house,  unless  he  has  been  duly 
amoved  from  his  office  by  those  having  authority  to  do  so.  The  neglect- 
ing of  the  scholai^B  would  be  a  good  ground  of  amotion. 

The  vicar  of  a  parish  cannot  recover  the  school-house  in  ejectment, 
although  it  may  have  been  built  on  what  is  evidently  part  of  the  church- 
yard, if  it  appear  that  it  was  built  on  the  site  of  an  ancient  school-house, 
the  site  of  which  might  have  been  granted  before  the  disabling  statutes; 
but  he  may  recover  a  part  of  it  which  is  bi|^t  on  ground  recently  taken 

'  :froih  the'elftuith-*yard.  —Doe  d.  Coyle  v.  Cole,  6  C.  &  P.  359. 

SESSIONS, 

1.  (^Authority  of,  as  to  notices  of  appeal,)  The  Court  of  Quarter  Sessions 
has  no  authority  to  make  a  rule  of  Court  requiring  a  calendar  month's 
notice  of  the  entry  and  respite  of  an  appeal  against  an  order  of  removal, 
in  addition  to  the  notice  requured  by  9  Geo.  I,  c.  7,  s.  8 ;  and  if  an 
appeal  be  dismissed  for  want  of  such  notice,  the  sessions  may  be  rc- 

<•  quured  by  mandamus  to  hear  it.— T/lc  King  v.  Justices  of  Norfolk^  3 
N.&M.55. 

2,{pndul2f  hetd—Adjournment^Eight  of  party  to  record  of  the  proceedings.) 
"Vt^here  a  party  had  been  tried  at  a  Court  of  Quarter  Sessions  which  had 
previously  lapsed  for  want  of  due  adjournment :  Held,  that  he  had  a 
right  to  have  a  record  of  the  proceedings  made  up  by  the  clerk  of  the 
peace,  although  the  object  of  the  application  Was  to  enable  him  to  support 
a  plea  of  auterfoUs  convict. 
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A  Court  of  Quarter  Sessions  cannot  be  a^oumed  by  the  orier  witiiout 
the  presence  of  the  ju8tices.^2%e  King  y.  Jmttices  of  Middieiex,  9  N.  &  M. 
110. 

And  see  Turnpike. 

SETTLEMENT. 

1.  (By  renting.)  A  settlement  is  gained  under  6  Geo.  4,  c.  67,  by  renting 
two  distinct  dwelling-houses,  though  one  of  them  only  be  actually  occupied 
by  the  party  himself.  (4  B.  &  Ad.  703 ;  2  B.  &  Ad.  873.)— TAe  King  v. 
Inhabitants  of  Iver,  3  N.  &  M.  28. 

2.  (Evidence  of  birth,)  Proof  that  A.  and  B.  were  married  in  a  particular 
parish,  and  that  their  four  children  were  baptized  there,  is  not  evidence 
from  which  the  justices  are  bound  to  infer  that  one  of  the  children  was 
bom  there. — The  King  v.  Inhabitants  of  Lubbenham,  3  N.  &  M.  37. 

3.  (%  renting — By  paying  rates.)  A.  by  deed  demised  to  B.  and  C. 
jointly  at  £\Q  a-year.  B.  occupied  and  paid  the  rates:  Held,  that  B. 
did  not  gain  a  settlement  either  by  renting  or  by  being  rated  and  paying 
the  rates. — The  King  v.  Inhabitants  of  Great  Ifakering,  3  N.  &  M.  47. 

4w  (^Emancipation.)  A  daughter  of  full  age  hired  herself,  in  1829,  with  the 
consent  of  her  father,  with  whom  she  had  lived  up  to  that  time,  to  a 
farmer  at  weekly  wages,  to  work  for  him  during  harvest.  She  remained  with 
him  three  weeks,  and  then  returned  to'her  father's.  In  the  following  year 
she  again  hired  herself  to  the  same  farmer  on  the  same  terms,  served  him 
a  fortnight,  and  then  returned  to  her  father,  who  on  this  occasion  received 
her  wages  from  her  on  her  return.  On  both  occasions  it  was  intended  by 
the  daughter,  and  expected  by  the  father,  that  she  should  return  home  as 
soon  as  the  harvest  was  over :  Held,  that  she  was  emancipated.  (Little- 
dale  J.  dissenting.— (6  T.  R.  247 ;  5  B.  &  A.  174 ;  2  East,  276 ;  1  B.&  C. 
345.)— r//c  King  V.  Inhabitants  qfOulton,  3  N.  &  M.  62. 

5.  (Hiring  and  service — Dissolution.)  A  contract  whereby  a  servant  hires 
himself  as  groom  and  fo^man,  is  not  dissolved  by  a  subsequent  contract, 
whereby  he  engages  to  bind  himself  to  serve  the  same  master  in  a  different 
character,  at  higher  wages,  and  in  a  foreign  country,  although  he  accom- 
panies his  master  into  such  foreign  country ;  the  service  actually  performed 
abroad  being  the  same  as  that  originally  contracted  for.  (5  T.  R.  672.) — 
The  King  v.  Inhabitants  of  Buckingham,  3  N.  &  M.  72. 

6.  {Apprenticeship.)  A.,  by  indenture  executed  by  himself  and  the  parish 
officers,  is  bound  apprentioe  in  husbandry  to  B.,  to  serve  "  in  respect  of 
an  estate"  rented  by  B.  of  C.  A.  never  serves  B.  (who  is  not  shown  to  be 
cognizant  of  the  binding,)  but  is  taken  by  the  overseers  to  C,  and  serves 
him  in  his  trade  of  a  stocking-maker  A.  gains  no  settlement  by  such 
service,  either  as  under  an  original  binding  to  C.  or  as  under  an  assign- 
ment from  B.  to  C. — The  King  v.  Inhabitants  qf  St.  Cuthbert,  Wells, 
3  N.  &  M.  100. 

7.  (Hiring  and  service^MiUtitimtm.)  A  settlement  is  gained  by  a  pri« 
vate,  who,  while  on  the  permanent  staff  of  the  local  militia,  it  faiMJl  4md 


Comnum  Law.  203 

8enr«B  for  a  year.     (9  B.  &  C.  Sdl ;  3  B.  &  Ad.  S26,)'^The  King  v. 
Inhubitanis  of  St.  Mary,  CokhtMter,  3  N.  &  M.  113. 

SHERIFF. 

1.  In  error  to  the  Exchequer  Cbamber  from  the  Commoii  Fleas,  the  qaestioa 
bemg,  whether  the  sherifl^  who  levied  on  the  goods  of  a  defendant  after  a 
secret  act  of  bankruptcy  camnutted  by  him,  was  liable  in  trover  to  his 
assignees,  the  eight  judges  were  equally  divided  in  opinion ;  Gumey  B., 
Taunton,  Parke,  and  Littledale,  Js.,  holding  that  the  sheriff  was  liable ; 
BoUand,  Vaughan,  and  Bayley,  Bs.,  and  Denman  C.  J.,  that  he  was 
not.'-'Gnrland  v.  Carlisie,  It)  Bing.  452 ;  2  C.  &  M.  31 ;  3  Tyrw.  705. 

[This  question,  therefore,  which,  in  Balme  v.  Hutton,  in  the  same  Court, 
(9  L.  M..448,)  was  decided  against  the  sheriiF  by  a  majority  of  six  judges 
to  one,  still  remains  unsettled  until  it  shall  have  been  adjudicated  upon  by 
the  House  of  Lords ;  where,  perhaps,  since  the  introduction  of  the  Inter- 
pleader Act,  it  is  scarcely  probable  that  it  will  be  brought  for  decision.] 

2.  (Attachment  against,)  The  Court  will  set  aside,  on  payment  of  costs, 
an  attachment  issued  against  the  sheriff  upon  the  rule  <^  Court,  H.  T. 
3  Will.  4,  bail  having  been  put  in  and  perfected  after  the  contempt,  and 
before  the  issuing  of  the  attachment.  And  the  plaintiff  not  having  de* 
dared,  he  was  held  not  to  be  entitled  to  have  the  attachment  stand  as  a 
security. — Rex  v.  Sheriff'  of  Middlesex,  in  Watts  v.  Hamilton,  2  N.  &  M. 
674. 

3.  {RJights  of  judgment  creditor  against,)  In  case  against  a  sheriff  for  not 
selling  within  a  reasonable  time  after  a  seizure  under  a^.  fa.,  it  appeared 
that  the  sheriii)  before  the  sale,  but  after  the  time  when  he  ought  to  have 

'  sold,  received  notice  of  a  fiat  in  bankruptcy  against  the  debtor,  and  after- 
wards returned  that  he  had  the  levy  money  in  his  hands,  but  had  received 
such  notice :  Held,  that  It  lay  on  the  plaintiff  to  prove  the  trading,  act 
of  bankruptcy,  &c.  so  as  to  show  that  by  the  sheriff's  delay  the  property 
in  th<e  goods  passed  before  the  sale  into  other  hands,  and  that  the  execu- 
tion had  thereby  been  ihistrated ;  and  that  not  giving  such  evidence,  he 
could  recover  only  nominal  damages. — Bales  v.  Wingfield,  2  N.  &  M.  831. 

4.  Where  the  sheriff  has  neglected  to  comply  with  rule  4  of  M.  T. 
3  Will.  4,  by  indorsing  on  the  writ  of  capias  the  day  of  its  execution,  the 
remedy  is  not  by  attachment,  but  by  a  rule  calling  on  the  sheriff  to 
amend  his  return. — Moore  v.  Thomas,  3  Moo.  &  S.  810. 

5.  [Payment  of  money  into  Court  in  action  against,^  In  an  action  against 
a  sheriff  for  a  false  return,  and  for  an  excessive  levy,  and  for  not  paying 
over  the  residue,  the  Court  refused  to  allow  the  sheriff  to  pay  money 
into  Court,  with  costs,  though  it  appeared  that  he  had  by  mista:ke  re- 
tained money  to  pay  hop  duty  to  the  crown,  which  was  subsequently 
discovered  to  have  been  paid,  and  had  also  made  charges  for  possession 
and  other  charges,  usually  made,  but  in  strictness  not  allowable. — Wood- 
gate  V.  Baldock,  2  D.  P.  C.  256. 

6.  (Same.)    In  an  action  by  a  landlord  against  the  sheriff,  the  Court  re- 
'  ftssed  i6  allow  the  proceeds  of  the  sale  to  be  paid  into  Court;  with  the 
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costs  of  the  action,  though  it  was  sworn  that  the  sale  was  regularly  con- 
ducted.— Groombridge  v.  Fletcher,  2  D.  P.  C.  353. 

SHOOTING. 

Shooting  at  a  party  with  tlie  barrel  of  a  gun,  detached  from  the  stock  and 
lock,  by  striking  a  percussion  cap  which  is  on  the  nipple  of  the  .barrel, 
is  within  the  stat.  9  Geo.  4,  c.  31,  s.  11, 12. — Rex  v.  Coales,  6  C.  &  P. 
394. 

SLANDER. 

1.  These  words— <^ He  is  a  thief,  and  rahbed  ine  of  ray  bricks,^  held  ac- 
tionable without  any  introductory  averment.  (4  B.  &  Ad.  ^O.y^SlaW' 
man  v.  Dulton,  10  Bing.  402. 

2.  These  words— *'  This  letter  (a  libellous  letter)  is  your  writing,  I  can 
prove  it,  and  I  can  transport  you,"  held  actionable.**-Cfirfts  v.  Curtis, 
10  Bing.  477. 

3.  Words  are  not  actionable  even  with  special  damage,  unless  they  are 
of  themselves  disparaging  in  their  nature.  (Com.  Dig.  **  Action  for 
Defamation,"  D.  30.)     Kelly  v.  Partington,  3  N.  &  M.  116. 

4.  (Privileged  communication.)  A.,  the  tenant  of  a  farm,  required  some 
repairs  to  be  done  to  the  house,  and  B.,  the  landlord's  agent,  dire<;ted  C. 
to  do  the  work.  He  did  it,  but  in  a  negligent  manner,  and  during  the 
progress  of  it  got  drunk,  and  some  circumstances  occurred  which  in- 
duced A.  to  believe  that  he  had  broken  open  his  cellar  door  and  got  to 
his  liquors.  Two  days  afterwards  A.  met  C.  in  the  presence  of  D.,  and 
chained  him  with  having  broken  open  his  cellar  door,  and  having  got 
drunk  ftnd  spoiled  the  work.  A.  afterwards  told  D.  in  B.'s  pres«to«e, 
C.  not  being  present,  that  he  was  confident  C.  had  broken  open  the 
door.  On  the  same  day  A.  complained  to  B.  that  C.  had  been  negligent 
with  the  work  and  had  got  drunk,  and  he  thought  he  had  broken  ^pen 

■  the  cellar  door :  Held,  that  this  complaint  to  B.  was  a  privileged  oomiffu- 
nication,  if  made  bond  fide  and  without  any  malicious  intent  td  iajiire 
C. ;  that  the  statement  to  C.  in  D.*s  presence  was  also  prijvtleg^,  i{ 
made  honestly  and  bond  fides  and  that  the  circumstance  of  its  .b^Ln^ 

,  made  in  a  third  person's  presence  did  not  of  itself  make  it  unauthorized, 
but  it  was  for  the  jury  to  determine  from  the  circumstances,  including 
the  character  and  style  of  the  language  used,,  whether  it  w^as  bond  fide 
or  maliciously  made :  but  that  the  statement  to  D.  in  C.'s  absence  Was 
unauthorized  and  ofRcious,  and  if  false,  not  protected,  though  made  in 
a  belief  of  its  truth.— Toogood  v.  Sparing,  1  C.  M.  &  K.'idl .       '"    ' ' 

And  sefi  Practice,  11. 

•  •  •  '■<(•'■.;    :•    •■.:.'-u 

SXAAlP*  •     '    r  '.;     .    p    •-•  : 

1.  Whei-e  a  deed  is  produced  bearing  the  proper  alapap,;  the  Cpi^^.^U 

receive  it  in  evidence  without  entering  into  the  inquiry  whet|^fr  )^e 

stamp  was  affixed  within  due  time  and  upon  the  paymeiit^of  9,  sufficient 

.  penalty,  although  it  is  proved  not  to  have  been  stsmiped  when  execd^eflC 

But  then,  with  reference  to  the  effect  of  the  deed,  the  Court  will  mquire 
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into  the  time  when  it  was  stamped,  in  oases  where  a  stamping  within 
a  limited  period  is  required  by  statute. — A  memorandum  indorsed  upon 
an  instrument,  purporting  to  be  an  acknowledgment  by  the  commis- 
sioners of  srtamps  of  the  payment  of  a  penalty,  is  not  evidence. — The 
Kiftg  V.  Inhabitariis  of  Prestorif  3  N.  &  M.  31. 

2.  (Agreement  siamp,)  An  agreement  to  indemnify  A.  from  all  costs, 
charges,  damages,  or  expenses  which  he  may  incur  as  bail  for  B.,  the  arrest 
of  B.  being  for  more  than  £20,  though  the  costs  &c.  incurred  do  not 
amoimt  .to  that  sum,  requires  an  agreement  stam^.^^^Wriglet^v,  Smith, 
3N.&M.18]. 

3.  (On  bond, — Annuity  Act,)  The  condition  of  a  bond  (after  reciting  that 
• .  <M.y  tke  obligee,  had  contracted  with  B.,  the  obligor,  for  the  sale  to  him, 
.  Ry.  of  a  measiiage  and  premises,  in  consideration,  among  other  things,  of 

an  annuity  of  £150,  to  be  paid  to  M.  during  her  life  by  B*,  by  four 
quarterly  payments  in  the  year ;  and  that  on  the  contract  for  such  sale  it 
ws^  agreed,  that  for  better  Securing  the  payment  of  such  annuity,  B. 
should  execute,  that  bond,)  was  for  the  payment  of  the  said  annuity  at  the 
times  &c.  The  bond  was  stamped  with  a  £l  :  15s.  deed  stamp :  Held^ 
'  that  it  was  properly  stamped,  and  did  not  require  inrolment  under  the 
Annuity  Act;  and  that  if  such  inrolment  had  been  necessary,  the  want  of 
it  bouid  not  have  been  taken  advantage  of  under  the  plea  of  non  est 
factum.  (2  B.  &  B.  702;  9  B.  &  C.  396;  3  B.  &  Ad.  602. )-^Mestayer 
V.  Biggs,  1  C.  M.  &  R.  1 10. 

4.  (Fresh  stamp  on  rc'execution.)  The  defendant  executed  a  release  to 
a  witness  i^  the  usual  manner,  and  gave  it  to  his  attorAey.  At  the  .trial 
it  appeared  that  another  witness  must  be  released :  his  name  was  accord- 
ingly introduced  into  the  release,  and  the  defendant  re-exeouted  it  before 
it  had  been  delivered  to  either  witness :  Held,  that  this  re-execution  did 
not  make  a  fresh  stamp  necessary.  (5  M.  &  S.  223;  2  B.  &  C.  68; 
t  C.  &  M,  7^t.y^Spic€r  v.  Burgess,  1  C.  M,  &  R.  129. 

STATUTE. 

i,  (Proof  of)  Where  an  act  of  parliament  for  conducting  a  private  com- 
' '  pitiy  is  declared  to  be  a  public  act,  and  required  to  be  judicially  notieed 
'  iis  Such  without  being  specially  pleaded,  it  is  unnecessary  at  a  trial  to 
''pt6ve  it  by  an  examined  copy  of  the  original.  (1  M.  &  M.  421.) — Beau- 
''  moiii  V,  Mountain,  10  Bing.  404;   Woodward  v.  Cotton,  1  C.  M .  &  RJ  44. 

2.  (Constructjion  qf  local  act.)  A  local  act  provided  that  no  ditch  should 
be  arched  over  &c.  without  the  consent  of  the  trustees  under  the  act, 
under  a  penalty  of  £50:  Held,  that  a  surveyor,  who,  after  a  ^ewer  had 
been  commenced,  directed  it  to  be  continued,  without  the  trtnteet' 
<i6ii^tit;  hitd  ittctirreA  the  penalty. — Woodward  v«  Cottonf  1  CM.  & 

it.'4!4:"''"'  v..  ■.  •   , .   . 

Notwithstanding  ah  indorsement  of  the  bill  of  lading  by  the  vendee  to 
a  party  who  advances  money  on  the  security  of  it,  an  equitable  right  of 
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(quasi)  stoppage  in  transitu  remains  in  the  unpaid  vetidor,  subject  to 
the  indorsee'^  right  to  be  repaid  his  advances.  And  the  vendor  has  an 
equity  to  call  upon  such  indorsee  to  repay  himself  out  of  other  property 
of  the  vendee  in  his  hands ;  if,  instead  of  doing  so,  he  apply  for  that 
purpose  the  proceeds  of  the  goods  so  equitably  stopped  in  traniitUf  the 
vendor  will  have  a  lien  upon  the  vendee's  interest  in  such  other  pro- 
perty. (6  East,ai,n.;  7T.  R.  445;  Bell's  Commentaries,  b.  2,  pt.  2, 
c.l,  art.  3 :  1  Atk.  245;  8  Ves.  381 ;  2  Atk.  444.)— r»  re  Westz^nthius, 
2  N.  &  M.  644. 

SUBPCENA. 

A  subpana  duces  tecum,  without  being  ad  tettificandum  also^  is  valid,  and 
the  party  is  bound  to  obey  it  by  producing  the  document,  and  is  not 
thereby  made  a  witness. — Evans  v.  Moseley^  2  D.  P.  C.  364. 

TITHES;    See  Benefice. 

TOLL. 

{Exemption  from,  for  persons  travelling  less  than  100  yards  on  road.)  Cer- 
tain roads  were  placed  by  local  acts  under  the  direction  of  trustees  for 
amending,  improving,  and  repairing  the  same,  and  they  were  empowered 
to  erect  toll-gates  on  the  said  roads  and  receive  toll  there ;  but  there  was 
a  certain  portion  on  one  of  the  roads  which  they  were  prohibited  from  re- 
pairing or  improving,  or  erecting  toll-gates  on :  Held,  that  a  penon  tra- 
velling along  the  last-mentioned  road  for  more  than  100  yards,  iiseluding 
the  excepted  part,  but  less  than  100  yards  if  that  part  were  exeluded>  was 
.  not  exempted  from  toll  by  3  Geo.  4,  c.  126,  s.  32.  (Bussey  v.  StMrey, 
4  B.  &  Ad.  98.)— Pope  v.  Langworthyy  5  B.  &  Ad.  464;  1  N.  &  M.  647. 

TRESPASS. 

1.  {Possession  necissary  to  justify.)  A  party  who  hired  a  steam  boat  for  a 
pleasure  excursion,  during  which  the  owner's  captain  and  crew  navigated 
the  vessel,  was  held  not  to  have  such  a  possession  as  to  justify  him  in 
forcibly  turning  out  a  stranger  whom  the  captain  had  permitted  to  come 
on  board.  (2  Marsh.  339;  4  M.  &  S.  288;  8  Taunt  2'Q^.)r^Ikm  j, 
flo^g,  10  Bing.  345. 

2.  (Pleadings  in.)  Declaration  for  trespasses  in  close  A.  Plea,  that  A.  is 
part  of  a  waste  called^  B.,  over  which  defendant  bad  common  appurtenant 
by  prescription.  Replication,  that  A.  had  been  inclosed  and  severed  from 
the  waste,  and  held  adversely  to  the  commoners  for  twenty  years :  Held, 
that  this  replication  was  maintained  by  proof  that  part  of  A.  had  been 
inclosed  twenty  years,  and  part  not,  and  that  the  trespasses  were  com- 
mitted in  both  parts.  (1  B.  &  C.  156 ;  2  B.  &  C.  918  )  [Overruling  the 
dictum  of  the  Court  in  Hawke  v.  Bacon,  2  Taunt.  156.]— Ibp/ley  v. 
Wainwright,  5  B.  &  Adol.  395 ;  2  N.  &  M.  697. 

3.  {Pleadings  in  trespass  to  the  person — Game  Act.)  Trespass  against  two 
for  assaulting  plaintifiTand  tearing  his  clothes.  The  fourth  plea  stated  that 
before  the  committing  the  trespasses,  plaintiff  was  found  by  defendant 
H.  on  the  lands  of  S.,  in  search  of  game,  without  the  license  and  against 
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the  vill  of  S.f  and  that  plaintiff  had  in  his  posaesaion  a  hare,  which  ap- 
peared to  have  been  recently  killed:  whereupon  defendant  H.,  at  the 
servant  and  by  command  of  S.,  demanded  the  hare^  which  plaintiff  reftised 
to  deliver:  that  afterwardif  and  just  before  committing  the  tre^aases, 
defendant  H.  demanded  the  hare ;  and  because  the  plaintiff  then  mnd  there 
refiised  to  deliver  it,  the  defendants,  as  such  servants  and  by  such  com- 
mand, in  order  to  take  it  for  the  use  of  S,,  seized  the  plaintiff  and  took  the 
hare  from  him,  according  to  the  statute  (1  &  2  Will.  4,  c.  32,  s.  36) : 
Held  bad,  as  not  sufficiently  showing  when  the  second  demand  was  made, 
or  that  it  was  made  on  S.'s  land. 

The  fiitii  plea  stated,  that  just  before  the  trespasses  the  plaintiff  had  in 
his  possession  a  dead  hare  belonging  to  S.,  without  his  leave  and  license ; 
wherefore  defendants,  as  his  servants  and  by  his  command,  demanded  the 
same  from  the  plaintifi)  which  he  refused  to  deliver,  whereupon  defendants, 
as  such  servants  &c.,  seized  him  &c.  (as  before):  Held  bad,  for  not 
stating  that  defendants  molliter  tnanus  imposuerunt  in  order  to  take  the 
game,  and  that  because  plaintiff  resisted,  they  necessarily  committed  the 
trespasses  complained  o^  doing  as  little  damage  and  using  as  little  violence 
as  they  could  on  that  occasion. —  Wisdom  v.  Hodson^  .3  Moo.  &  Sc.  811. 

4.  {Pleadings  in.)  Fhrst  count,  for  taking  away  **  goods,  chattels  and  efibcts;" 
saeond,  Ifor  tearing  away  and  severing  "  fixtures  and  efiects."  Pleas,  the 
genend  issue,  and  a  special  plea  to  the  first  count,  stating  the  tenancy  of 
plaintiff  to  one  of  the  defendants  at  a  certain  rent,  which  being  in  anrear, 
they  distrained  the  '*  goods  and  chattels"  in  that  count  mentioned.  Repli-* 
cation^  similiter  to  the  general  issue,  and  non  tenuit  to  the  special  plea. 
The  jury  found  the  tenancy  as  pleaded :  Held,  that  on  the  issue  taken  in 
the  replication,  the  trespasses  laid  in  the  first  count  were  (after  verdict) 
covered  by  the  special  plea,  though  some  of  the  articles  taken  were  fix- 
tures. Held  also,  that  the  plaintiff  was  entitled  to  recover  for  the  damage 
done  to  his  house  by  severing  the  fixtures  from  it,  but  not  for  the  value  of 
them.— 2\(;%g  Y.'Fotts,  3  Tyrw.  969;  1  C.  M.  &  R.  89. 

TURNPIKE. 

(Appealr^A^ication  of  Sestions.)  The  adjudication  of  the  quarter  sessions, 
upon  an  appeal  relating  to  an  act  done  in  pursuance  of  a  local  turnpike  act, 
is  final*  and  no  mandamus  lies  to  require  that  court  to  rehear  such  appeal. 
(4  Geo. 4,  c.  95,  s.  sr.y-The  King  v.  Justices  of  West  Riding  of  York- 
shire, 3  N.  &  M.  86. 

And  see  Mandamus. 

UNIFORMITY  OF  PROCESS  ACT— See  Attorney,  12;  Bail,  11; 
Practice,  7,  19,  20,  21;  Process,  4,  7,  8,  10,  12. 

VENDOR  AND  PURCHASER. 

1.  Where  a  vendor  omits  to  make  out  a  good  title  within  the  stipulated 
time,  and  the  purchaser  dies,  his  executor  may  sue  for  damages  incurred 
by  loss  of  interest  on  the  deposit-money,  and  the  expense  of  investigating 
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tWiftk.    (I  M.  &  S.  855;  1  Ventr.  176;  2  B.  &  B.  102.)-^0nMe  v. 
Broughton,  10  Blng.  533. 

2  (  Title  to  leosehidd  property.)  The  vendor  of  a  leasehcdd. interest  *isboTind 
to  show  the  lessor's  title  to  demise,  unless  it  he  otherwise  stipulated  in  the 
contract  of  sale.  Nor  will  an  agreement  to  dispense  with  the  proof  of  the 
lessor's  title  he  implied  from  the  circumstances  of  the  term's  being  nearly 
e^^red,  the  small  value  of  the  property,  and  the  ahsence  of  any  premium. 
(9  Price,  488;  R.  &  M.  417;  10  B.  &  C.  261.)— Soii^er  v.  Brake,  3  N. 
&  M.  40. 

3.  (Conditions  of  Sale, — Title.)  On  a  sale  by  auction  of  leasehold  propeily, 
one  of  the  conditions  of  sale  was,  that  the  vendor  should  not  be  obliged  to 
produce  the  lessor's  title.  The  vendor  having  discovered  aliunde  certain 
defects  in  the  lessor's  title :  Held,  that  notwithstanding  the  above  condi- 
tion, he  was  entitled  to  insist  on  those  defects.  (10  B.  &  C.  249;)-^ 
Shepherd  fr.  Keatley,  1  C.  M.  &  R.  117. 

And  see  Frauds,  Statute  op,  2. 

VENUE. 

1.  The  venue  will  not  be  changed  in  an  action  on  a  written  but  unst^nped 
agreement. — Slack  v.  Chew,  3  Tyrw,  810. 

2.  (Affidavit  to  change^  by  whom  made,)  It  is  not  of  itself  a  sufBoieiit  ob- 
jection to  an  affidavit  for  changing  the  venue,  that  it  is  mode  by  th^ 
attorney  in  the  cause,  and  not  by  the  defendant :  But  semble,  thut  if  the 
defendant  is  in  the  country,  it  ought  to  be  made  by  him. — Biddell  v.  Smith, 
2  D.  P.  C.  219. 

3.  ( When  changed.)  In  an  action  on  a  bill  of  exchange,  the  defimdant  is 
too  late  to  change  the  venue  after  an  order  for  time  on  the  miial  terms, 
and  an  undertaking  to  try  at  the  sittings,  although  it  is  sworn  tint  ill  tiie 
witnesses  reside  in  the  county  to  which  it  is  sought  to  move  the  venue. — 
Haythorn  v.  Bush,  2  D.  P.  C.  240. 

4.  {Changing  venue  in  action  on  deed.)  In  an  action  on  a  deed,  the  vetlue 
may  be  changed  under  special  circumstances,  though  an  uudeiljddnjg'tb 
try  at  the  sittings  has  been  given ;  and  an  affidavit  showing  by  civ(nip)7 
stances  a  good  defence  on  the  merits  was  held  equivalent  to  a  positive 
affidavit  that  there  was  such  a  defence. — Johnson  v.  Berris/oi^d^  2  ,C*  & 
M«.222 ;  S.  C.  nomine  John  on  v.  Nevison,  2  D.  ]^.  C.  260. 

5.! (In  covenant,)    In  an  action  of  covenant  on  a  farm  lease,: the.  Court  re- 
.fiised  to  change  the  venue  before  issue  joined,    (3  B,  &  C.  5i5fi,)'^Mavde 
.  T.  Sessiomt  1  C.  M.  &  R.  86. 
And  see  Pleading,  1. 

WARRANT  OF  ATTORNEY. 

{Entering  up  judgment  on.)  An  affidavit  by  the  plaint^ff/s  ^tt^raeji^^l 
ihe  debt  is  «npaid^.i»  sufficieat  to  warrant  a  motion  toen^r  qp  r  judgment 
oil;  an  Qld  warmpt  of  attorney,  the  .«tton»ey  iwe^ng  ^at  ))e  h^d  beeu  em- 
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ployed  in  managing  the  money,  and  receiving  and  paying  over  the  in- 
terest— Ashman  v.  Bowdier,  2  C.  &  M.  212. 

And  see  Husband  aitd  Wipe,  1 ;  iHsoLvsiiT,  1 ;  Prisonek,  2« 

WITNESS.' 

I ^  {Incompetency  from  interest.)  In  an  action  against  executors  for  a  debt 
of  the  testator;  an  annuitant  under  the  will  is  not  disqualified  by  interest 
from  being  a  witness  for  the  defendant.  (6  Esp.  N.  P.  C.  34 ;  1  M.  & 
M.  345.)— 2^ou;f«  V.  Bavies,  5  R  &  Adol.  368  ;  2  N.  &  M.  745. 

2.  Where  a  person  called  only  to  produce  a  document  is  sworn  as  a  witnesa 
by  mistake,  and  a  question  is  put  io  him  which  he  does  not  answer,  the 
opjpiosite  party  is  not  entitled  to  cross-examine  him.     (I  Esp.  357.) — "Rush 

''  y.  Smith,  .1  C.  M.  &  R.  94. 

X  (Gompebency,)  The  statute  3  &  4  Will.  4,  c.  42,  s.  26,  does  not  operate 
to  give  competency  to  a  witness  disqualified  by  a  pecuniary  interest  in  the 
verdict ;  as  a  drawer  of  an  accommodation  bill  when  called  for  the  ac- 
ceptor ;  a  workman  who  dug  a  cellar,  by  the  improper  digging  of  which 
an  adjoining  wall  is  injured,  the  owner  of  which  sues  the  workman's 
fempfoyer;  or  the  servant  of  a  carrier  sued  for  that  servant's  negligence. 
— 'BurgMf  v.  Cuttill,  6  C.  &  P.  282;  Mitchell  v.  Hunt,  ib.  350;  Har^ 
wingitfn  Vi'CamwU,  Hk  351. 

4y\Eifamtn(ition  on  commission  under  1  Will.  4,  c.  22.)    A  witness  for  the 

'  defendant  Was  examined  on  a  commission  under  this  statute :  on  his  cross- 

'   examination  a  paper  signed  by  him  was  produced  to  him,  and  part  of  hig 

cross-examination  and  re-examination  related  to  it  and  was  founded  on  it : 

-.  this  paper  was  annexed  to  his  deposition :     Held,  that  the  paper  was  not 

.^  to-be  jBfisd  at  the  trial  as  part  of  the  witness's  cross-examination,  but  that 

I'fif  thd.|iainAiff 's  counsel  wished  it  to  be  read  before  tlie  cross-examination 

was  iwadyit^oNHit  beput  iu  as  his  evidence,  so  as  to  entitle  the  defendant's 

counsel  to  observe  upon  it  in  a  special  reply. — Stephem  v.  Fosler,  6  C.&P. 

An^jff^^^w,  10,  17;  Subpoena. 

WCfKK  ;iND  LABOUR. 

(tlvuiekc^  in  reduction  of'  damages,  iw  action  for.)     In  an  action  on  a  special 

cbnti^ct**fbr  work  done  under  the  contract,  and  for  work,  labour,  and 

materials  generally,  the  defendant  may  give  in  evidence  that  the  work  has 

'^'b^^A'Ilone  iittprop6rly,  and  not  agreeably  to  the  contract,  and  the  plaintiff 

'^ityytich' case  will'' be  entitled  only  to  recover  (on  the  general  count)  the 
real  amount  of  the  work  done  and  materials  supplied. — Chapel  v.  Hickes^ 
2  C.  &  M,  214. 

WRIT  OF  ERROR.— See  Cognovit,  2, 

WftlT€lf»>TRfAL  ACT, 

1;*  Tiy'btt'a'&  4'Win.  4,  Hi  42,  s.  17,  authorizing  the  skerHT  to  try  issues 
"tfl^literd'the  debf^r  demand  d(y^8  not  exceed  £20,  appltee  only  to  debts 
VOL.  xiu  p 
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and  pecuniary  demands,  and  not  to  torts. — ^The  sheriff  or  his  deputy  has 
the  power  to  nonsuit.— PTo^son  ▼.  Abbott,  2  C.  &  M.  150  ;  2  D.  P.  C. 
215. 

2.  Where  an  action  is  tried  before  the  sheriff  under  the  Writ  of  Trial  Act, 
and  the  jury  give  £20  {or  the  debt,  and  105.  for  interest;  semble  that  the 
verdict  is  bad  as  to  the  lO*. — Burleigh  v.  Kingdom,  2  D.  P.  C.  351. 

3.  (New  trinL)  A  motion  for  a  new  trial  under  this  act  can  only  be  made 
on  an  affidavit  of  the  facts,  or  on  the  under-sheriff's  notes,  verified  by 
affidavit.— JoAww  v.  Wells,  2  D.  P.  C.  352. 

4.  {Nonsmt — Amendment.)  On  the  trial  of  an  issue,  in  an  action  of  debt 
on  bond,  before  the  sheriff,  under  the  3  &  4  Will.  4,  c.  42,  a  variance 
appeared  between  the  bond  as  stated  in  the  declaration,  and  as  produced 
in  evidence ;  the  penalty  stated  being  £260,  the  real  penalty  ig200 :  but 
the  sheriff  refused  to  nonsuit,  and  the  plaintiff  obtained  a  verdict  The 
Court  refused  a  rule  for  a  nonsuit  (or,  as  it  appears,  for  a  new  trial) 
though  no  amendment  had  been  made,  and  the  facts  had  not  been  found 
specially  according  to  s.  24  of  the  act — Hill  v.  Salter,  2  D.  P.  C.  380. 
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EQUITY. 


(Containing  5  Bligb,  Part  4 ;  and  Mylne  &  Keene,  Part  2.) 

[The  case  of  The  Attorney-General  v.  Browne  Mill,  in  Bligb,  has  been  before 

abstracted.] 


ADMINISTRATOR. 

Where  there  was  a  fund  in  Court  standing  to  tlie  separate  account  of  a  mar- 
ried woman,  whose  husband  survived  her,  and  died  hefore  administering 
to  her  estate,  the  fund  was  ordered  to  be  paid  to  the  wife's  legal  personal 
representative,  although  such  representative  had  not  also  obtained  admi- 
nistration to  the  husband's  estate. — Gutteridge  v.  Stilwellf  M.  &  K.  486. 

,   BOND  TO  SECURE  INVESTMENT  OF  STOCK. 

Bond  to  replace  stock,  and  pay  meanwhile  sums  equal  to  dividends,  a  honut 
afterwards  declared,  the  lender  has  an  equity  to  be  placed  in  the  same 
situation  as  if  the  stock  had  remained  in  his  name,  and  is  consequently 
entitled  to  the  replacement  of  the  original  stock,  increased  by  the  amount 
of  the  bonus,  and  to  the  dividends  in  the  meantime,  as  well  upon  the  bonus 
as  the  original  stock. — Vaue,han  v.  Woody  M.  &  K.  403. 

CHARITY. 

1.  (Petition.)  Upon  a  petition  under  the  52  G.  3,  c.  101,  the  Court  will 
adjudicate  between  the  conflicting  claims  of  different  charities,  where  the 
point  to  be  decided  is  simply  a  question  depending  upon  the  construction 
of  a  particular  instrument. — In  re  Upton  Warren,  M.  &  K.  410. 

2.  {Administration  of.)  Where  property  was  given  to  a  schoolmaster,  to  be 
applied  partly  for  the  purposes  of  a  free-school,  incorporated  under  the  name 
of  the  schoolmaster  and  guardians,  and  partly  for  other  specified  charitable 
purposes,  and  no  intention  could  be  presumed  of  giving  individual  benefit 
to  tlie  person  filling  the  office  of  schoolmaster,  the  surplus  income  having 
increased  beyond  the  extent  of  a  reasonable  compensation  for  the  school- 
master's duties,  the  Court  directed  the  surplus  to  be  applied  to  other 
charitable  purposes. — Attorney- General  v.  The  Master  of  Brentwood 
School,  M.  &  K.  376. 

3.  {Jurisdiction.)  A  gift  of  a  specific  sum,  out  of  the  rents  of  an  estate,  to 
one  of  the  chartered  companies  in  the  City  of  London,  "  for  increase  oi 
their  stock  of  corn  for  the  service  of  the  market  of  Loudon;"  and  a  gifl 
of  the  residue  of  such  rents  to  the  same  company,  ''for  the  further  increase 
of  their^stock  of  com,"  are  donations  for  the  benefit  of  the  co]Bpa,ny-and 
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'  •■  kM'ter^nottB,  and  not  sulject,  lUerefore,  to  the  juriBdiction  of  the  Court  as 
• "  tobusiilamk*^Aitorney'(ienerid  v.  Haberdashers*  Company ^  M.  &  K.  420. 

^4.  iC&nsWuctian.')  A  devise  (Restates  to  the  Fishmongers'  Company,  suh- 
']^iy  aihbiig  other  tilings,  to  a  charge  to  distribute  among  the  poor  138 
tjjctBJ^^  of  coals,  or  else  money  to  buy  the  same  coals  nnto  the  same  num- 
ber at  the  price  of  8c/.  per  quarter,  reciting  that  the  sum  total  in  money 
fbr  the  same  coals,  at  the  price  aforesaid,  amounted  to  4/.  12s.  a  year ; 
and  further  directing,  that  if  the  coals  be  bought  for  a  less  price,  then  more 
'  coals  should  be  given,  leaves  it  optional  with  the  company  to  distribute 
either  the  quantity  of  coals,  or  the  4/.  12s.  annually. — In  re  Ji^rdeyiCs 
Chanty,  M.  &  K.  416. 

5.  (Construction,)  An  annual  sum  was  given  to  trustees,  to  be  paid  as  an 
apprentice-fee  for  a  boy  who  should  be  chosen  out  of  a  particular  parish ; 
failing  which,  out  of  certain  other  parishes,  and  in  default  of  the  sum 
being  cl»med,  then  for  the  benefit  of  Christ's  Hospital.  The  sum  WBs 
not  claimed  for  many  years,  and  considerable  arrears  accumulated  in 
consequence :  Held,  that  Christ's  Hospital  was  not  entitled  to  such  arrears, 
but  that  they  ought  to  be  applied  according  to  a  scheme. — In  re  Upton 
.  Warren,  M.  &  K.  410. 

COMPOSITION  WITH  CREDITORS. 

The  partners  in  a  firm  executed  mortgages  of  the  partnership  property  to  O., 
to  secure  15,000/.  in  future  advances,  and  D.,  one  of  the  partners,  con- 

'  veyed  to  O.  the  equity  of  redemption  in  an  estate,  his  separate  property, 
which  was  already  in  mrrtgage,  to  secure  advances  on  account  of  the  firm 
to  the  amount  of  10,000/.  Advances  were  made  by  O.  on  account  of  the 
firm,  which  afterwards  becoming  insolvent,  a  deed  of  composition  w;as 
e^cuted,  by  which  the  creditors  bound  themselves  to  accept  7s.  in  the 
pound,  for  which  J.,  one  of  the  partners,  became  solely  liable ;  D.  retiring 
from  the  firm,  and  being  released  from  the  debts :  the  deed  of  composition 
was  signed  by  O.  "without  prejudice  to  the  securities  which  he  held." 
The  equity  of  redemption  in  the  partnership  property  was  subsequently 
conveyed  to  O.  in  discharge  of  the  sums  secured  upon  them,  and  he  at 
the  same  time  bound  himself  to  take  8000/.  instead  of  the  10,000/.  secured 
on  the  separate  estate  of  D.  On  a  bill  filed  by  O.  to  raise  the  8000/.  by 
sale  of  the  mortgaged  premises,  and  a  cross-bill  by  D.  insisting  that  the 
composition  was  taken  by  O.  for  his  whole  debt,  and  that  the  separate 
estate  of  D.  ought  not  to  be  applied  in  payment  of  the  debts  of  the  firm 
until  the  partnership  funds  had  been  exhausted :  Held,  that  the  signature 
of  the  composition-deed  by  O.  was  not,  under  the  circumstances,  a  waiver 
.  .  of  the  security,  and  that  the  equity  of  D.  was  lost  by  acquiescence,  and 
barred  by  want  of  interest — Duffy  App.,  Orr  Res,,  B.  62h 

CONVERSION  OF  PARLIAMENTARY  STOCK. 

A  jointress,  being  entitled  under  a  settlement  to  a  rent-charge  of  800/.  a 
year,  consented,  for  the  purpose- of  facilitating  the  sale  of  the  s<?ttled 
estates,  to  concut  with  the  trustees  in  conveying  the  estates,  exonerated 
frem  her  jointure,  upon  having  it  sufficiently  secured ;  and  a  sum  of 
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16,000/.  Navy  5  per  cents.,  part  of  the  produce  of  the  sale,  haviDgbcm  in- 
vested, the  jointress,  hy  a  deed  declaring  the  trusts  of  the  investineiil^  Agreed 
**  to  accept  the  dividends  and  annual  produce  of  the  stock  in  iuU  duvharge 
or  satbfection  of  her  jointure  or  rent-charge  of  800/,"  By  the  successive  con- 
veraon  of  the  Navy  5  per  cents,  into  4  per  cents,  and  3^  per  centsi,  the  in- 
come arising  from  the  original  investment  was  reduced  to  538/.  i^  year : 
Held,  that  it  being  clear  from  the  general  language  of  the  deed  $aid  the 
nature  of  the  transaction,  that  it  was  the  intention  of  all  parties  that  the 
16,000/.  stock  should  form  a  security  for  the  full  jointure  of  800/.|  the 
jointress  was  entitled  to  a  declaration  to  that  effect;  and  that  she  had  a 
lien  on  the  capital  sum  to  make  up  the  deficiency  from  time  to  time  by  a 
sale  of  a  sufficient  part  of  the  capital. — Arunddl  v.  Arundell,  M*  &  K. 
316. 

COPYHOLD. 

The  heir  may,  without  admittance,  devise  copyhold  estates  descended  upon 

him.     (Right  v.  Banks,  3  B.  &  Ad.  664.)— Xtngr  v.  Turner,  M.  &  K. 

456. 

EXONERATION  OF  PERSONAL  ESTATE. 

The  personal  estate  being  primA  facie  liable  to  the  payment  of  debts,  funeral 
expenses,  and  legacies,  will  not  be  exonerated,  unless  ^he  iQtenjfciqii  of 
the  testator  that  it  should,  be  satisfactorily  made  out  from  the  whole 
context  of  the  will ;  a  direction  to  trustees  to  apply  the  produce  of  the 
real  estate  to  these  purposes  not  alone  implying  the  exoneration  of  the 
personal  estate.  (Booth  v.  Blundell,  1  Mer.  193 ;  Driver  v,  Ferrand,  2 
R.  fir  M.  681.)— TTfl/Zrer  v.  Hardwick,  M.  &  K.  396. 

FRAUD. 

A  judgment  creditor  of  the  deceased  tenant  for  life,  under  a  marriage  set- 
tlement, of  an  estate  charged  with  the  payment  of  certain  debts,  fOed  a 
bill  in  1779  for  the  sale  of  the  lands  for  payment  of  the  debt;  to  which 
bill,  there  being  no  issue  of  the  marriage  then  in  existence,  the  tenant  for 
life  in  possession  and  in  remainder  only  was  made  a  party,  the  trustees  of 
the  inheritance  not  being  parties.  In  1782  the  creditor  obtained  a  decree 
which  directed  the  usual  accounts,  but  no  account  was  directed  to  ascertaili 
wliat  were  the  incumbrances  affecting  the  lands.  A  trustee  for  the  creditor 
became  the  purchaser  under  the  decree  for  sale.  Aiier  the  decree,  but  be- 
fore the  sale,  T.,  issue  in  tail,  was  born,  but  was  not  made  a  party  to  thesUit. 
K',  the  tenant  for  life  in  remainder,  afterwards  made  an  applicatfoh  t6  the 
Court  to  set  aside  the  sale,  but  he  compromised  the  case  with  the  creditor* 
T.  having  subsequently  become  entitled  as  issue  in  tail,  in  1808  filed  a  bill, 
on'  which  no  further  proceedings  were  taken  until  1823,  when  the  bill  was 
amended,  to  set  aside  the  decree  and  the  purchase,  and  the  Court'  below 
considering  the  transaction  a  fraud  on  the  persons  entitled  to  tlie  infaeiitance, 
who  were  then  infants  of  a  tender  age,  set  aside  the  decree  accordingly* 
This  decision  was  affirmed  on  appeal  to  the  House  of  Lords,  an  objection 
that  the  suit  had  not  been  prosecuted  with  due  diligence  having  .been  con* 


214  Digest  of  Cases, 

sidered  immaterial,  the  plaintiff  having  been  in  the  King's  service  abroad, 
and  the  defendant  not  having  moved  to  dismiss  the  bill. 

.An  objection  that  an  allegation  in  the  bUl,  that  the  parties  were  out  of 
the  jurisdiction,  was  not  proved,  nothaving  been  taken  at  the  hearing  below 
could  not  be  urged  on  i^ypeal*—*  iKti/ZiRs  App.,  Tawmend  Kt&,,  B.  567. 

FREIGHT. 

An  assignment  of  future  freight  by  the  owners  of  a  ship  is  good. — Douglas 
V.  Russell,  M.  &  K.  488. 

GIFT  FROM  EMPLOYER  TO  A^ENT. 

On  inquiry  as  to  the  circumstances  under  which  a  bond  was  giren,  lihe  re- 
ferenee  having  been  made,  under  an  order  by  consent,  in  a  suit  for  the 
administration  of  the  assets  of  the  obligors,  the  master  found  that  the 
bond  was  voluntary,  and  given  as  a  bounty  to  the  obligee ;  the  latter 
having  claimed  it  as  a  bond  given  partly  for  money  lent  and  partly  for 
services  performed.  The  finding  of  the  master  being  imsatisfactory  to  the 
Court,  but  being  ultimately  confirmed  by  the  House  of  Lords,  leave  was 
given  by  the  Court,  upon  petition  by  the  personal  representative  of  the 
obligors,  to  institute  a  suit  to  impeach  the  validity  of  the  botid,  considered 
as  a  gift  from  employers  to  their  agent.— JEar/  of  Winchelsea  v.  Garretty, 
,M.&K.  263. 

[This  order  has  since  been  reversed  by  the  House  of  Lords.] 

INJUNCTION.  '^ 

An  injunction  was  grfmted  on  affidavit,  before  answer,  to  restrain  the  defend- 
ants, trustees  of  a  chapel,  erected  by  a  Presbyterian  congregation  for 
religious  worship,  according  to  the  usages,  discipline,  and  doctrine  of  the 
Church  pf  Scotland,  from  electing  as  minister  a  person  not  duly  licensed 
by  that  church ;  but  an  injunction  to  restrain  them  from  allowing  persons, 
not  so  licensed,  to  Conduct  public  worship  or  in  any  manner  officiate,  and 
'  from  preventing  persons  so  licensed  and  otherwise  duly  authorized,  from 
officiating  during  the  intermediate  period  prior  to  such  election,  was  re- 
fused.--AfiZ/t^an  V.  Mitchell,  M.  &  K.  446. 

ISSUE. 

A  creditor  having  under  a  decree  for  the  administration  of  assets  brought  in  a 
claim  on  a  bond  of  £.  K.,  the  testatrix,  and  M.  K.,  her  sister,  the 
master  found,  under  the  circumstances,  that  the  bond  was  a  voluntary 
bond  given  to  the  creditor  as  a  bounty  by  £.  K.  and  M.  K.,  without  any 
consideration  having  been  paid  or  given  for  the  same.  The  plaintiffs 
excepted  to  the  report,  on  the  ground  that  the  master  ought  to  have 
certified  that  the  bond  was  given  as  an  indemnity.  The  creditor  excepted, 
on  the  ground  that  the  master  ought  to  have  certified  that  the  bond  was 
given  partly  for  services,  and  partly  for  money  lent.  On  the  hearing  on 
exceptions,  the  Master  of  the  Rolls  directed  three  issues  in  order  to 
ascertain  the  nature  of  the  bond:  Held,  on  appeal  to  the  House  of 
Lords,  that  the  Master  of  the  Rolls,  having  the  whole  question  in  point 
of  evidence  before  him,  and  being  in  as  good  a  situation  to  draw  a  con- 


Equity.  815 

elusion  as  a  jury  could  be,  ought  not  to  have  directed  the  issues. — Nicel 
App.y  Vaugkan  Res.,  B.  505, 

LAND  TAX  REDEMPTION  ACTS. 

By  the  act  42  Geo.  3,  c.  116,  s.  98,  it  is  required  that,  upon  a  sale  ni  lands 
far  the  redemption  of  the  land-tax,  the  purchase-money  shall  b^  paid  into 
the  Bank  of  England,  to  the  account  of  the  Commissioners  for  the  liqui- 
dation of  the  National  Debt,  and  no  discharge  from  the  land-tax  is  ob- 
tained until  the  money  is  so  paid. 

In  the  year  1800  the  guardians  of  M.,  an  in&nt,  under  the  powers  of 
this  act,  sold  lands  belonging  to  him  for  the  redemption  of  the  land-tax; 
the  purchase-money  was  paid  by  H.,  the  purchaser,  into  tlie  hands  of 
solicitors,  who  were  employed  professionally,  both  by  the  guardians  and 
the  purchaser,  and  remained  in  their  hands  until  1807,  when  M.  came  of 
age,  and  his  guardian  accoimted  with  him;  and  afterwards  he  settled 
aecounts  with  the  solicitors  to  whom  the  purchase-money  had  been  paid, 
and  took  a  security  for  a  balance  due  to  him,  in  which  the  purchase- 
money  was  included.  Under  these  circumstances  the  money  was  not  paid 
into  the  Bank  according  to  the  act,  and  H.  continued  to  pay  the  land-tax 
upon  the  premises  purchased  by  him.  No  proceedings  were  taken  on  either 
side  until  1825,  when  M.  brought  an  ejectment  to  recover  possession  of 
the  premises ;  and  the  devisee  and  trustees  under  the  will  of  H.,  who  was 
dead,  filed  a  bill  to  restrain  the  proceedings  at  law :  Held,  that  H., 
knowing  of  the  omission  to  pay  the  money  into  the  Bank,  and  the  con- 
sequent defect  in  his  title,  could  have  no  relief  in  equity. — Hkks  v. 
Morant,  M.  &  K.  643. 

LIEN. 

A  father  conveyed  real  estates  to  trustees,  upon  trust  to'  sell  and  re-purchase 
Annuities  granted  by  his  son,  and  pay  the  son's  debts  at  their  discretion, 
and,  subject  thereto,  upon  trust  for  the  father  for  life,  with  remainder  to 
his  son  in  fee.  An  annuitant,  mentioned  in  a  schedule  to  the  deed,  and 
stated  to  have  entered  up  and  docketed  a  judgment  upon  a  warrant  of 
attorney  which  accompanied  his  security,  has  no  lien,  by  virtue  of  his 
judgment,  upon  the  produce  of  the  trust-estates  when  sold.  (Walwyn  v. 
Coutts,  3  Mer.  607.)— Fosfcr  v.  Blacksione,  M.  &  K.  307. 

MORTGAGE. 

A  mortgagee  in  possession  of  a  West  India  estate  is  not  entitled  to  charge 
the  mortgagor  with  commission  on  the  amount  of  bills  paid,  on  the  value 
of  the  consignments,  or  on  the  costs  and  insurance  of  supplies  shipped 
for  the  use  of  the  estate ;  but  stands  in  precisely  the  same  situation  as  a 
mortgagee  in  possession  of  an  estate  in  England. 

The  principles  on  which  the  expense  of  the  home-management  of  such 
estates  is  to  be  calculated.  (Chambers  v.  Goldwin,  5  Ves.  834.)  Leith  v. 
Irvine,  M.  &  K.  277. 

PARTITION. 

The  jurisdiction  and  practice  of  the  Court  with  respect  to  proceedings  imder 
commissions  of  partition. — Manners  v.  Charlesworlh,  M.  &  K.  330. 
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POWER. 

A  power  of  sale,  to  be  exercised  during  the  continuance  of  successive 
estates  tail,  is  good,  the  power  being  co-extensive  only  vrith  the  estates 
tail,  and  like  them  liable  to  destruction.  (Powisv.Capron,  Rolls,  May5thy 
1830,  4  Sim.  138;  Biddle  v.  Perkins,  4  Sim.  135.)  Warding  y,  Covenky, 
M.  &K.  349. 

PRACTICE. 

1.  {JmpertinenceJ)  In  a  suit  for  specific  performance  of  an  agreement  for  a 
lease,  the  defendant  may,  by  his  answer,  put  iii  issue  any  fact  tending  to 
shew  the  insolvency  of  the  plaintiff,  however  it  may  impeach  the  plaintiff's 
respectability ;  but  mere  imputations  oh  the  moral  character  of  the  plaintiff 
are  impertinent. — Pearson  v.  Knapp,  M.  &  K.  312. 

2.  (Exceptions.)  Where  a  number  of  exceptions  to  an  answer,  allowed  by 
the  master,  are  enumerated  seriatim ,  and  the  defendant  takes  one  general 
exception  to  the  master's  report,  alleging  that  all  the  before-mentioned  ex- 
ceptions ought  to  have  been  disallowed ;  if  the  Court  is  of  opinion  that  the 
master  was  right  in  allowing  any  one  of  the  exceptions,  the  general 
exception  of  the  master's  report  covers  too  much,  and  will  be  overruled. — 
(Green  v.  Weaver,  1  Sim.  404.)-^ Pearson  v.  Knupp,  M.  &  K.  312, 

3.  (Master's  report,)  The  master's  report  speaks  from  its  date;  and  if  a 
creditor  of  a  deficient  estate  proves  a  debt  in  respect  of  bills  of  exchange 
indorsed  to  him  by  the  testator,  and  before  the  master  has  made  his 
report,  receives  certain  sums  from  the  estates  of  other  persons  liable  on  the 
bills,  such  sums  will  be  properly  deducted  in  the  report  from  the  amount 
of  the  debt  proved. — Jennings  v.  Elster,  M.  &  K.  440. 

4.  (Shmoing  cause,)  The  eight  days  given  in  the  order  nisi  for  showing 
cause  against  confirming  a  report,  include  the  day  on  which  the  order  is 
served ;  and  the  circumstance  that  the  last  of  the  eight  days  happens  not 
to  be  an  office  day,  does  not  entitle  the  party  to  show  cause  on  the  next 
day  on  which  the  office  is  open.  (Mootham  v,  Waskett,  1  Mer.  243,)— 
Manners  v.  Bryan,  M.  &  K.  453. 

5.  ( MasterU  report,)  Where  the  claim  of  a  creditor  in  the  suit  is  by  con- 
sent referred  to  a  master,  if  the  Court  is  satisfied  with  the  master's  conclu- 
sion, it  will,  upon  further  directions  on  the  master's  report,  bind  the  rights 
of  the  parties.  If  otherwise,  the  Court  will  direct  such  further  proceedings 
as  may  appear  to  be  necessary.— £«r/  of  Winchekea  v.  Garretty,  M.  & 
K.  253. 

PRIORITY  OP  INCUMBRANCER. 

A  second  incumbrancer,  without  notice,  who  takes  a  protection  against  subse- 
quent incumbrancers  which  the  prior  incumbrancer  has  neglected  to  do, 
has  a  better  equity  than  the  first  incumbrancer.  A  prior  incumbrancer, 
therefore,  who  had  not  given  notice  of  his  security  to  tnistees,  was  post- 
poned to  a  subsequent  incumbrancer  who .  had.  But  a  difference  in  the 
form  of  the  instruments  under  which  a  prior  and  subsequent  incumbrancer 
claim,  that  of  the  prior  giving  only  an  equitable,  and  that  of  the  subse* 
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quent  a  legal  right  to  come  upon  the  estates  charged,  does  not  affect  tjie 
eqnities  of  the  parties  so  as  to  postpone  the  prior. — Foster  v.  BlackstonCy 
M.  &  K.  297. 

SPECIFIC  PERFORMANCE. 

1.  (Insolvency.)  It  is  no  defence  to  a  hill,  filed  against  a  landlord  for  speci- 
fic performance  of  an  agreement  for  a  farming  lease,  hy  a  peWOA  Co  whom 
the  henefit  of  the  agreement  has  been  assigned,  that  the  party  with  whotQ 
the  landlord  contracted  has  become  insolvent,  provided  the  assignee  is  sol- 
vent and  in  a  condition  to  enter  into  the  usual  covenants,  and  there  is  no 
evidence  that  the  contract  was  entered  in  upon  consideration  personal  to 
the  assignor.  (Powell  v.  Lloyd,  1  G.  &  J.  427.)— Croitie  v.  Tookcj  M. 
&K.413. 

2.  (Same.)  Where  a  landlord  agrees  to  grant  a  lease  to  A.,  his  executors, 
administrators,  and  assigns,  upon  certain  conditions,  and  A.  assigns  his 
interest  in  the  contract  to  B.,  and  then  becomes  bankrupt,  B.,  on  per- 
forming the  conditions,  *lias  a  right  to  enforce  the  agreement  specifically, 
notwithstanding  his  assignor's  bankruptcy;  and  this  right  is  not  afiected 
by  a  proviso,  that  in  case  of  the  bankruptcy  of  A.  the  landlord  shall  have 
power  to  re-enter  and  sell  the  benefit  of  the  contract  and  the  premises, 
and  hold  the  proceeds,  subject  to  his  own  claims,  for  the  use  of  A.'s 
estate. — Morgan  v.  Rhodes j  M.  &  K.  413. 

TRUST. 

The  case  of  Wilson  v,  Moore,  (L.  M.  May,  1 834,)  was  afiirmed  by  the  Lord 
Chancellor  on  appeal. — M.  &  K.  337. 

VENDOR  AND  PURCHASER. 

Where  a  party  had  contracted  to  purchase,  and  had  been  eight  years  in  the 
possession  of  premises,  to  which  the  vendor  was  unable  to  make  a  gpod 
title,  and  refused  either  to  abandon  the  agreement  or  accept  such  title  as 
the  vendor  could  give,  having  paid  no  part  of  the  purchase-money  and  no 
rent ;  the  Court,  on  a  bill  filed  by  the  vendor  for  rehef,  directed  the 
agreement  to  be  delivered  up  to  be  cancelled,  and  the  rents  and  profits 
to  be  received  by  the  purchaser  to  be  accounted  for,  and  ordered  the  pur- 
chaser to  pay  the  costs  of  the  suit. — King  v.  King,  M.  &  K.  442. 

WILL. 

1 .  ( Lapsed  legaci/,)  A  testator  gave  a  legacy  of  €2000  to  S.  B.,  and  in 
case  S.  B.  should  die  in  his  lifetime,  he  directed  that  the  legacy  should  go 
and  be  paid  to  her  executors  or  administrators.  S.  B.  died  in  the  lifetime 
of  the  testator,  having  made  a  will  by  which  she  appointed  R.  P.  her 
residuary  legatee :  Held,  that  on  the  death  of  S.  B.,  her  next  of  kin, 
and  not  her  residuary  legatee,  became  entitled  to  the  legacy.  (Bridge  v. 
Abbott,  3  Bro.  C.  C.  224,)— Palin  v.  Hilts,  M.  &  K.  470. 

2.  (/Annuities,)  A  testator  gave  several  life  annuities  charged  upon  a  par^ 
ticular  fund,  the  income  of  which  he  considered  to  be  eqUal  to  them  in 
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value ;  aud  he  gave  the  fund  itself  over  to  another  person  for  life,  upon 
the  respective  deaths  of  the  annuitants ;  the  fund  having  proved  deficient, 
and  the  annuitants  having  suffered  a  proportional  ahatement»  it  was  held, 
on  the  death  of  one  of  them,  that  the  income  from  the  fund  released  by 
the  falling  in  of  her  annuity  went  over  to  the  tenant  for  life,  and  was  not 
applicable  to  make  good  the  deficiency  of  the  continiung  annuides. — ScoU 
v.  Saltnand,  M.  &  K.  363* 

3.  (Conslruction,)  A  testatrix  gave  real  and  personal  estate  to  trustees,  in 
trust  for  M.  K.  for  life,  with  remainder  as  she  should  appoint;  and  in 
default  of  appointment,  in  trust  to  convey  the  real  estate  to  such  person  or 
persons  as  would  be  the  heir-at-law  of  M.  K.,  and  to  transfer  and  assign 
the  personal  estate  to  or  amongst  such  person  or  persons'as  would  be  the 
personal  representative  of  M.  K.  M.  K.  appointed  only  a  part  of  the 
personal  estate :  Held,  that  the  personal  representatives  meant  next  of 
kin. — Barnes  v.  Otley,  M.  &  K.  465. 
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BANKRUPTCY. 


[Containing  3  Deacon  &  Chitty,  Fart  1 ;  and  Montagu  &c  Ayrton,  Part  1.] 


ACT  OF  BANKRUPTCY. 

An  attorney  conveyed  the  principal  part  of  hb  estates  to  trustees  to  sell  and 
dispose  of  the  proceeds  as  he  should  direct ;  a  commission  issued  against 
him,  hut  more  than  two  months  afterwards  :  Held,  hy  the  Master  of  the 
Rolls,  that  tiie  deed  evinced  on  the  face  of  it  no  intention  to  defeat  or 
delay  creditors,  the  hankrupt  still  remaining  in  the  heneficial  ownership  of 
the  property ;  that  the  conveyance  having  been  made,  as  appeared  from 
the  evidence  in  the  cause,  in  ({^sequence  of  the  bankrupt's  depressed  and 
disordered  state  of  mind,  though  ansing  out  of  his  pecuniary  embarrass- 
ments, could  not  be  said  to  have  been  intended  to  defeat  or  delay  cre- 
ditors. (Berney  v.  Davidson,  1  Bro.  &  Bing.  409.)  Robinson  v.  Car^ 
ringion  M.  &  A.  1. 

APPEAL. 

{Special  case.)  When  a  sp^ial  c^e  arrives  before  the  Lord  Chancellor  for 
hearing,  it  is  final  and  conclusive  as  settled  by  the  judge.  Where,  there- 
fore, it  was  suggested  that  the  case  was  erroneous,  the  Lord  Chancellor 
refused  permission  to  present  a  petition  for  the  appeal  to  be  heard  on 
petition,  and  not  by  special  case. — Exp.  Low,  M.  &  A.  189. 

ASSIGNEES.- 

1.  (Removal  of.)  Assignees  are  not  removable,  merely  because  the  com- 
missioners improperly  reject  the  proofs  of  creditors,  who  would  have  been 
entitled  to  vote  in  the  choice  of  assignees,  if  they  ha^  been  permitted  to 
prove  their  debts ;  unless  their  proofs  are  fraudulently  procured  to  be 
rejected,  with  a  view  to  influence  the  choice  of  assignees.  (Exp.  Durent, 
Exp.  Thompson,  Buck,  201.)— Eirp.  Milner,  D.  &  C.  236. 

2.  (Allowance  to  official.)  The  Court  has  jurisdiction  to  revise  the  allowance 
made  by  a  commissioner  to  ah  official  assignee  ;  but,  it  seems,  will  only 
exercise  it  in  extreme  cases,  as  where  the  commissioner  proceeds  on 
principles  evidently  erroneous — or  the  allowance  is  manifestly  extravagant. 
— Esrp.  Tipladi/,  U.&  A.  184. 

Su  {Reserved  bidding.)  On  the  sale  of  property  pledged,  the  assignees 
cannot  have  a  mere  reserved  bidding,  they  may  have  permission  to  bid  as 
any  otiber  persons^ — In  the  matter  of  Skinner ,  M.  &  A.  81. 
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4.  (Mutual  liability,)      One  of  the  assignees,   havittg  th^e  s^e  diarge  of 
paying  the  dividends,  pays  the  dividend  of  a  creditor  to  a  pewon  ivJio  is 
not  duly  authorized  to  receive  it.    The  two  other  assignees  are  ^ualiy 
responsible  to  the  creditor  for  the  amount  of  the  dividend.^— £jr/^1f^tniiia//, 
D.  &  C.  22. 

ATTORNEY  AND  SOLICITOR. 

1.  (Proceedings.)  The  solicitor  is  hound  to  deliver  up  the  proceedings  to  a 
fresh  solicitor  appointed  by  the  surviving  assignee,  without  waiting  tfll  a 
fresh  assignee  is  chosen  in  the  room  of  the  one  who  is  dead. — JBxp.  Ackroydy 
D.  &C.  21. 

2.  (Jurisdiction  over.)  The  Court  will  only  exercise  a  summary  jurisdiction 
over  an  attorney,  when  he  is  acting  in  the  character  of  an  officer  of  the 
Court,  and  not  in  ordinary  cases  between  attorney  and  client. — "Exp,  Butl, 
D.  &  C.  126.      . 

3.  (Purchasing  bankruptcy  property.)  The  Cjurt  will  not  depart  from  ihe 
general  rule,  that  the  solicitor  to  the  commission  shall  not  be  allowed 
to  purchase  any  part  of  the  bankrupt's  property. — Exp.  Farley,  D.  &  C. 
110. 

4.  (Admittance:)  A  party,  under  special  circumstances,  was  admitted:  an 
attorney  nufic  pro  tunc» — Exp,  Tannery  D.  &C.  IQ.  > 

5.  (Lialility  of.)  Where  unfounded  charges  of  corruption  were  brotight 
against  commissioners  by  a  petitioner,  who  appeared  to  be  the  ttotol  of 
other  parties,  the  Court  ordered  the  commissioners  their  **  costs,  diarges, 
and  expenses,"  and  suspended  the  order  until  the  attorney  for  tbe  peti- 
tioner should  show  cause  why  he  should  not  personally  pay  the  eosta — 
Rvp.  Williams,  D.  &  C.  103. 

CERTIFICATE. 

Where  a  joint  certificate  had  been  duly  signed,  and  one  partner  died,  the 
Court  ordered  that  it  should  be  advertised,  and  allowed  as  the  separate 
certificate  of  the  siurvivor.  (Exp.  Cossart,  1  G.  &  J.  248 ;  Exp.  Currie, 
10  Ves.  51.)— JEj/?.  Carter,  M.  &  A.  115.  .  /  M 

COMMISSION.  .    ' 

The  Court  will  in  all  cases  uphold  the  General  Order  of  Lord  Loughboroi^h, 
whi(;h  directs  that  in  country  commissions  there  must  bp  inserted^  the 
names  of  two  barristers. — Exp.  Kilsby,  D.  &  C.  19. 

COMMITMENT.  ,  i         ..       - 

The  Sub-division  Court  cannot  commit  on  an  adjourned  eKaminatioo,  dUer 
merely  asking,  "  do  you  abide  by  your  former  answers,*"  the  part^iaust 
be  re-examined  before  the  three  judges  who  are  to  commit  fin^y^y.^^T^* 
Bardwell,  M.  &  A.  193.  ,  .:     . 

See  Practice,  4,  19,  20, 21,  22.  '         '''     ^    ^' 

COSTS.  ■'•■»i  r  •/  i«./i 

I.  (Discharge  of  a  prisoner.)    On  a  discfaaige  [utider  Che ' AoAmi^  oo)>p{/i 
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aety  tlie  assignees  pay  the  prisoner's  costs,  where  the  estate  is  sufficient  to 
»epay  them.^Exp.  Bardwell,  M.  &  A.  193. 

2.  (Petition  to  prove.)  The  costa  of  a  petition  to  prove  must  be  paid  by 
the  ereditor  if  he  adduces  new  evidence.  If  he  succeeds  on  evidence  which 
was  tendered  before  the  commissioners  and  rejected,  it  seems  he  may  be 
entitled  to  costs.--£^p.  Price,  M.  &  A.  51, 

3.  (Proof,)  A  creditor  tenders  a  proof  which  the  commissioners  reject  in 
toto ;  and,  afler  presenting  a  petition  against  their  decision,  an  order  is 
m^e,  by  consent,  that  he  shall  prove  for  a  part  of  his  original  claim.  The 
Court  would  not  grant  him  costs  out  of  the  estate;  but  ordered  each  party 
to  pay  his  own  costs.  (See  Exp.  Greenaway,  Buck,  412;  Exp.  Fisk, 
M.  &  M.  93.)— Dlr/?.  Waterhouse,  D.  &  C.  108. 

4.  C'R^ctifying  order.)  If  an  order  on  a  petition  by  assignees  to  supersede 
an  invalid  commission,  does  not,  through  mistake,  include  the  assignees' 
expenses  of  prosecuting  the  commission,  the  error  cannot  be  rectified  by 
a  petition  of  rehearing.  Query,  whether  the  petitioning  creditor  is  liable. 
(Exp.  Baines,  1  G.  &  J.  259.)— Erp.  Bumdl,  M.  &  A.  38. 

5.  (Security  for.)  The  application  for  security  for  costs  is  striciitsimi  juris. 
Examining  a  witness  before  the  commissioner  as  to  the  matter  of  the  pe- 
tition, and  an  application  to  the  Court  that  the  registrar  may  attend  at  the 
hearing  of  such  examination,  is  a  waiver  of  the  right— jEjtj),  tuUj  M.  & 

,  .  A.  80. 

6.  (On  appeal  from  commiBiioners.)  When  the  commissioners  have  exercised 
'  thdlr- judgment  with  respect  to  a  proof  of  debt,  and  have  refused  to  admit 

i(^  tiie  suocessful  petitioner  against  their  decision  is  not  entitled  to  costs,  it 
bttng  a  general  rule  that  costs  cannot  be  so  given  when  commissioners  ex- 
ercise their  jurisdiction.  (Exp.  Fisk,  M.  &  M.  93.) — Exp.  Millington, 
M.  &  A.  114. 

7.  (Aiiigneei.)  If  a  bill  filed  by  assignees  be  dismissed  with  costs,  the  Lord 
Chancellor  has  no  jurisdiction  to  order  the  costs  to  be  retained  by  the 
assignees  out  of  the  bankrupt's  estate. —  Turner  v.  Bibber t,  M.  &  A.  243, 

FIAT. 

1.  (Auxiliary.)  An  auxiliary  fiat  was  granted  to  examine  witnesses  in 
London,  the  original  fiat  being  worked  at  Portsmouth,  the  auxiliary  fiat 
being  confined  to  such  witnesses,  so  as  not  to  interfere  with  the  execution 
of  the  fiat  at  Portstnouth.— JSLrp.  Carter,  D.  &  C-  106. 

2.  (Minority  of  bankrupt.)  A  fiat  was  superseded,  with  costs  to  be  paid  by 
the  petitioning  creditor,  on  the  ground  of  the  bankrupt's  minority ;  but 
the  Conrt  made  no  ord«r  for  assigning  the  bond. — Exp,  Hehir^  D.  &  C* 
107. 

3;  ^RenBwal,)  A  renewed  fiat  can  only  be  taken  out  on  the  petition  of  a 
creditor  whose  debt  would  be  sufficient  to  support  an  original  fiat. — Exp. 
Maude,  M.  ^  A.  46. 

INJUNCTION. 

Where  then- are  cro08  acceptances,  and  the  right  of  set-off  clear,  the  Court 
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will  fesiniin  the  asngnees  from  faringhig  an  action  agakist  the  acceptofs  of 
ibe  crofls  bills  who  refused  to  pay  because  the  bankrupts'  bad  been  diriio- 
noured^ — Earp,  Ciegg,  M.  &  A.  91. 

LEASE. 

(Bankruptcy  of  intended  lessee^)    An  agreement  for  a  lease  is  not  annulled 

by  the  bankruptcy  of  the  intended  lessee. — Morgans*  'Rhodes^  M.  &  A. 

214. 

LIEN. 

1 .  (Bills  of  exchange."^  E.  having  procured  goods,  agreed  with  T.  and  M.  tliat 
the  latter  shoidd  ship  them  on  tlie  joint  account  of  the  three.  E.  drew  on  T. 
and  M.  bills  for  the  amount,  which  they  accepted,  E.  engaging  to  renew 
the  bills  from  time  to  time  until  the  return  proceeds  of  the  goods  were  re- 
ceived. T.  and  M.  shipped  the  goods,  and  directed  the  consignees  to 
forward  the  accounts  of  sales  and  returns  to  themselves.  P.,  at  the  request 
of  E.,  discounted  two  of  the  bills,  and  £.  undertook  that  the  proceeds  of  the 
goods  should  be  applied  in  liquidation  of  the  bills ;  this  undertaking  P. 
communicated  to  T.  and  M.,  who  made  no  objection.  The  parties  all  be- 
came bankrupt ;  and  part  of  the  return  proceeds  came  to  the  hands  of  the 
assignees  of  T.  and  M. :  Held,  that  T.  and  M.  having  agreed  that  iheir 
interest  should  go  to  pay  the  bills  in  question,  and  the  goods  having  come 
to  the  hands  of  their  assignees  clothed  with  a  trust,  the  assignees  were 
bound  to  pay  over  the  proceeds  to  the  assignees  of  P. — lEap»  Copeiand,!), 
&C.  199. 

2.  (Same,)  The  circumstances  of  this  case  were  like  those  of  ihe  last,  eiGcept 
that  the  bills  were  discounted  by  parties  who  had  no  knowledge  of  the 
bills  being  drawn  on  account  of  the  joint  shipment,  and  were  not  made  ac- 
quainted with  that  circumstance  until  after  the  bankruptcies  of  T.,  M.,and 
£. :  Held,  that  the  principle  of  the  two  cases  was  the  same,  that  the  holders 
took  the  bills  with  all  the  equities  of  the  drawer,  and  that  they  had  a  lien 
on  the  returns  of  the  shipment  which  came  to  the  hands  ef  the  assignees  of 
T.  and  M.  subseqij^ntly  to  their  bankruptcy.  (Exp.  Perfect,  Mont.  25; 
Exp. Waring,  2  Rose,  182.)— E.r/;.  Prescott,  D.  &  C.  218. 

MESSENGER. 

After  the  lapse  of  five  years,  a  messenger's  bill  cannot  be  taxed  without  a 
change  of  fraud  lately  discovered. — Exp.  Willmentj  M.  &  A.  45, 

MONEY  LOST  AT  PLAY. 

A  petition  to  stay  the  certificate,  charging,  that  the  bankrupt  admitted  that  he 
had  lost  25/.  in  one  sitting,  is  demurrable ;  it  ought  positively  to  allege  the 
fact,  and  that  the  money  was  lost  in  One  day,  the  bankrupt  being  only  thus 
barred  of  his  certificate. — Exp,  Crouch,  D.  &  C.  17. 

MORTGAGE. 

1.  (Equitable,)  An  equitable  mortgage  of  leasehold  property  must  satisfy  a 
distress  for  rent  out  of  the  proceeds  of  the  sale,  and  can  only  prove  for  the 
deficiency,  although  occasioned  by  the  payment  of  the  rent. — Exp,  Cocks, 
D.  &  C.  9. 
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2.  (Intended  depotit  of  deeds,)  Where  freehold  title  deeds  were  intended 
to  be  deposited  with  an  equitable  mortgagee,  together  with  deeds  rehiting 
to  leasehold  property,  and  were  accordingly  specified  in  the  memonBidum 
of  deposit,  but  not  deposited,  the  freehold  property  was  included  in  the 
order  for  sale  of  the  mortgaged  property. — Exp.  Leathei,  D.  &  C.  112. 

3.  (Delay  in  teUingJ)  After  an  order  for  sale,  obtained  by  an  equitable 
mortgagee,  if  the  assignees  delay  the  sale ;  ietnble,  that  the  course  is  not 
to  present  a  fresh  petition  for  a  sale,  but  to  prosecute  the  former  order.— 
Exp,  Robinson,  D.  &  C.  103. 

4.  (Leave  to  bid,)  The  Court  will  not  rescind  a  purchase  by  the  noortgagee 
because  he  bid  without  leave  of  the  Court,  no  leave  being  necssary,  although 
generally  obtained. — Exp,  Ashby,  M.  &  A.  82. 

5.  (Power  of  sale,)  A  mortgagee,  with  a  power  of  sale,  himself  put  up  the 
premises  for  sale,  and  then  applied  for  leave  to  bid :  Held,  he  could  not  be 
permitted,  unless  he  waived  the  power,  and  had  the  property  sold  under  the 
order  of  the  commissioners,  and  came  in  under  the  fiat.  (Exp.  Hodson, 
1  G.  &  J.  12.)— JE*-/).  Davis,  M.  &  A.  89. 

PARTNER. 

A  solvent  partner  in  a  firm,  one  of  whom  has  committed  an  act  of  bankruptcy, 
may  bind  the  firm  by  his  acceptance  for  a  partnership  debt  previously  ex- 
isting, the  acceptance  being  by  indorsement  in  the  hands  of  a  bond  fide 
holder  for  value,  without  notice  of  the  act  of  bankruptcy.  (Thompson  v, 
Freere,  10  East,  418  ;  Woodbridge  v,  Swann,  4  B.  &  Ad.  633.)— JBorp. 
BMnMn,  M.&A.18. 

PETITION. 

(Service  of,)    The  petition  of  an  equitable  mortgagee  must  be  served  upon 

the  assignees ;  service  on  the  solicitor  is  irregular. — Exp,  Cocks,  D.  &  C. 

24. 

PETITIONING  CREDITOR. 

If  money  be  advanced  to  a  trader,  to  enable  him  to  commence  a  trade,  of 
which  the  lender  is  to  share  the  profits,  it  is  a  good  petitionmg  creditor's 
debt.  Such  debt  may  be  proved.  The  debt  is  due  without  reference  to 
the  state  of  the  partnership  accounts.— £dr/7.  Not  lei/,  M.  &  A.  46. 

PRACTICE. 

1.  (Staying  adjudication,)  An  application  to  stay  the  advertisement  of  the 
adjudication  in  the  Gazette,  on  the  ground  that  there  is  no  petitioning  cre- 
ditor's debt,  will  not  be  heard  unless  the  proceedings  be  in  Court,  or,  as  it 
seems,  imless  there  be  a  very  strong  afiidavit  of  solvency.  (Exp.  Ains- 
worth,  2  G.  &  J.  89.)— Ei;?.  Pownall,  M.  &  A.  116. 

2.  (Claim,)  A  person  having  been  ordered  to  pay  a  sum  of  money  into 
Chancery,  became  bankrupt  without  having. done  so  ;  a  supplemental  bill 
was  filed  against  his  assignees,  who  appeared  and  admitted  the  facts,  but 
no  order  was  made  thereunder.  It  was  ordered,  that  a  claim  be  entered 
for  the  sum,  and  that  the  assignees  should  pay  into  the  Bank,  to  the  account 
of  the  petition,  a  sum  sufficient  to  pay  a  dividend  on  the  sum  rateably  with 
the  other  creditors  who  had  proved. — &p.  Farden,  M.  &  A^  219. 
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3i'(!(di9i/ik.y  "Bbbmme  otfder vaa made  where  thd Imsigwes  Iwd^ot appMred* 
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4i'fd&thmktiit  i^  BifHffviti^n  Court.)    If  a-b^tikrupt  be  examine  beibre 

'^ott^  't^nJhtHsiOner,'  'snd '  ^othmltte^  to  the  custody  of  the  messenger,  and 

after  a^&erl  tknWhroiigh^  before  tiro  ^conrniissioneTB,  -who  ai^  a  few  qtf^ 

itiotts^l  .«nd  Qprmat,  him;  the  cojiitnittal  is  bad»    Tb|ree  ji]4g6a  povst  be 

?pra8ei|t  iftt  tbe  i^nunktal. — Exp*  Lawpont  M.  &  A,  2i6, 

6i  (^Ad^ianeing'  petition.)  The  G>art  w^  not  advance  a  petition  not  .yet 
served'. — Eifp.  Harding,  M,  &  A.  116.    . 

6i  (Proof  of  service.)    It  seems  that  a  respondent  may  depose  vivd  voce  to 
liaving  been  served,  or  make  an  affidavit  on  the  spot,  vrhen'the  petitioner 
does  not  appear.     (See  Exp.  Patmore,  1  D.  &  C.  490.) — Exp,  TuU,  M. 
-&  A.  225. 

r.  (Re-hearing.)  There  is  no  rule  In  bankruptcy  limiting  the  re-hearrngto 
six  months.    (Exp.  Tindall,  Mon.  379.) — Exp.  Greenwood,  M.  &  A.  66. 

8.  (Petition  of  appeal.)  Petitions  of  appeal  and  of  re-hearing  need  not  stale 
the  ground  on  which  the  re-hearing  is  asked,  but  if  they  do,  the  party  is 
limited  to  the  special  ground  stated. — S.  C. 

9.  (Service  <f  petition.)  On  an  application  to  expunge  the  proof  on  a  bill 
of  exchange,  by  the  holder  against  the  acceptor,  because  the  bill  has 
since  been  paid  by  a  third  party,  the  drawer  must  be  served,  notwith- 
standing the  assignees  have  the  bill  in  their  possession. — S.  C. 

10.  ^OvnspUdation  of  estates.)  An  application  to  consolidate  the  joint  and 
separate  estates  will  not  be  granted  if  one  creditor  dissents.— £.t|>.  Sk^p- 
pardy  D.  &  C.  190. 

1^. .  (Notice  of  motion.)  Notice  must  be  given  of  a  motion  to  postpone  the 
hearing  of  a  petition,  unless  the  motion  is  made  when  the  petition  is 
called  on. — Exp.  Grazebrook,  D.  &  C.  199. 

19 ^  {^Entering  order.)    A  previous  order  of  the  Vice-Chancellor,  for  tjie 
..ps^ment  of  dividends  into  the  Court  of  Chancery,  which  bad  been  omit- 
ted to  be  drawn  up,  was  ordered  to  be  drawn  up  and  entered  wmc  pro 
tunchy  the  officer  of  the  Court  of  Chancery,  if  the  Vice-Chancellor  should 
'  think  Cit^Exp.  Lewis,  D.  &  C.  198. 

l^:{iA0Ufl'oU4,s—Tifne_to  anmer.)    The  Court  will  not  order  a  petition  to 
stand  over,  to  enable  a  respondent  to  file  affidavits  in  rejoinder,  vatl^Qut 
lirst  bearing  the  affidavits  in  reply  read,  to  see  whether  they  require  an 
^'ahlwef.'^E^p.  Torfi/,  D.  &  C.  57.  '         ' 


» . 


\Aft  (Same.)  On  an  application  t9  adjourn  the  hearing  of  a  petition, 
fpF  the  purppse  of  answering  affidavits  filed  in  opposition,  the  Court 
jw^l  iirs.^  l^eat  the  petition  and  affidavits  read. — Exp.  Crouch,  D.&  C.  17. 

15.  (Notice  oftnothn.)    Notice  must  be  given  of  a  motion  for  time  tojm- 

^j^|^^^aflEMlavjits,.u«l^ss  thje  n^ation  i^.pade  when  the  petition  13  cajled  oi^, 

''— &i.^JBin»5,'D.&C.ip9,.     *"   .'     ..      ,        ,       '  . '.^      .".      ]  ,^ 


16;  (jSer^e  cfpetUianJ)  The  Court  refused  to  mak*  an  order,  that  service 
of  a  petition  against  &n  attorney,  for  an  order  to  pay  certain  costs  ibr 
wIhcJi,  he  had  been  declared  liable,  by  leaving  a  copy  at  hi&  <;bambersy 
s2>ould  be  deetned  good  service, — ^that  mode  of  service  wonld  not  be  a 
ground  for  an  attachment.r^Jn  the  matter  of.  Sandys,  D.  &  C.  84. 

IT.  (Eitceptimi. — Master* $  report,)  A  petition  to  except  to  a  report  is 
heard  before  a  petition  to  confirm  it,  notwithstanding  the  latter  petition 
stands  first  in  the  paper.  The  petition  should  be  for  leave  to  except,  and 
therein  to  show  for  exceptions,  as  follows,  &c.,  specifying  the  exceptions. 
The  master  should  not  draw  conclusions  of  law,  but  should  state  the 
specific  facts,  and  leave  it  to  the  Court  to  come  to  a  result  upon  them. 
r^Exp,  Cox,  D.  &  C.  11. 

18.  (Depositions.)  When  a  bankrupt  petitions  to  annul  the  fiat,  on  the 
ground  that  he  had  not  committed  an  act  of  bankruptcy,  and  no  affidavits 
were  filed  in  opposition  by  which  he  could  know  what  he  had  toanswet, 
the  Court  ordered  him  to  be  furnished  with  copies  of  depositions  relating 
to  the  act  of  bankruptcy. — Exp,  Smith,  D.  &  C.  lOU 

19.  (Warrant  of  commitment,)  A  recital  in  the  warrant  of  commitment, 
that  the  prisoner  was  suspected  to  have  obtained  part  of  the  bankrupt's 
goods  by  fictitious  sales,  is  not  objectionable. — Exp,  Bardtcell,  M.  &  A. 
200. 

20.  (^me.)  The  warrant  need  not  point  out  the  precise  answers  with 
which  the  commissioners  were  dissatisfied,  it  is  sufficient  if  the  whole 
together  show  good  ground  for  dissatisfaction.  CExp.  Harrison,  1  B.  & 
Ad.  410;  Exp.  Vogel,  2  B.  &  Aid.  219.)— S.  C. 

21.  (O^eetion  to  questions  put.)  On  the  return  of  the  habeas  corpus  the 
prisoner  may  object  to  questions  put  by  the  commissioner,  as  illegal, 
though  he  did  not  object  at  the  examination. — S,  C. 

22.  (Prisoner  discharged.)    A  prisoner  regularly  committed  by  the  com- 
'  mis^oner  to  the  messenger,  but  irregularly  committed  by  the  Subdivision 

Court,  Is  not,  on  discharge  under  the  habeas  corpus  act,  remanded  to  the 
custody  of  the  messenger. — S.  C, 

2^.  (Petition  standing  over,)  Where  a  petition  is  allowed  to  stand  over 
for  the  production  of  an  affidavit  of  service,  the  respondent  must  have 

'' ndti^e  of  the  day  on  which  it  will  be  brought  on  again. — Exp,  Muckhm, 
Di&C.25. 

24.  (Petition.)  A  petition  answered  specially  for  a  particular  day,  is  to  be 
placed  at  the  head  of  the  paper  of  that  day. — S.  C. 

25.  (Amending  deposition.)  A  party  is  not  estopped  from  amending  his 
'  deposition  of  proof,  by  making  a  second  deposition  contradictory  of  the 

first;  the  question  is,  which  is  entitled  to  credit. — Exp,  Britten,  D.&  C. 
35. 

2d.  (iRe-hearing.)  An  application  for  a  re*hearing  mast  be  by  petition, 
and  not  by  motion. — Exp,  Cunningham,  D.  &  C.  71. 

27.  (Same,)    A  petition  for  re-hearing  should  be  in  the  nature  of  a  supple- 
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mental  petition,  and  the  original  petition  should  be  set  down  with.  Ae^ 
^uppleraentaJ.*~(S.  C. 
jj^.  (Re-hearing,)  Theparty  presenting  a  petition  for  re-hearing  begins. — 

S,  C.   The  same  rule  applies  to  an  appeal  in  bankruptcy.  (Exp.  Moult. 

3  D.  &  C.  419.)— Erp.  Belcher,  D.  &  C.  87. 
29.  (  WUhdraming  affidatit,)    An  affidavit  once  filed  cannot  be  withdrawn 
,  sp  as  to  prevent  its  being. read  at  the  hearing  of  the  petition. — JErp.  Za- 

hrey^  D.  &  C.  232, 

30-  (Proceeding^.)  The  Court  refused  to  order  the  registrar  to  attend  with 
proceedings  at  the  trial  of  an  action  brought  by  the  petitioner,  a  3tranger 
to  the  commission,  against  the  official  assignee.  (Laing  v,  Barclay,  3 
Star.  38,;— Erp.  Munk,  D.  &  C.  233. 

PROOF. 

J.  (Su^ennon  of  dividend.)  Where  a  creditor  delayed  proving  her  d§bt 
uptil  aAer  a  dividend  had  been  declared,  having  relied  on  the  promise  of 
the  assignee  to  inform  her  of  the  progress  of  the  commission,  which  he 
failed  to  do,  an  order  was  made  that  the  creditor  might  prove  her  debt 
within  a  month,  and  that  the  payment  of  the  dividend  should  be,  in  the 
meantime,  suspended.— £xp.  Cotton,  D.  &  C.  194. 

2.  (Statute  of  limitations.)  The  statute  of  limitations  is  not  a  bar  in  cases 
of  fraud.    (Bree  v.  Holbeck,  Doug.  656.) — Exp.  Bolton,  M.  &  A.  60. 

3.  (Consolidation  (^separate  estates.)  Tf  two  proofs  be  made  on  a  joint 
apd  several  bond,  against  two  separate  estates,  a  subsequent  consolida- 
tion of  the  estates  does  not  affect  the  double  proof.  <I!osts  given  out  pf  the 
estate,  because  the  commissioners  held  the  case  doabtfbl.— JEJxp.  Fuller^ 
M.&A.222. 

4.  (B.eduction  of  by  commissioner.)  The  bankrupt,  a  tavern  keeper,  had 
bought  of  the  petitioners,  extensive  wholesale  wine  merchants,  large 
<juantities  pf  wine  lying  in  the  docks,  which  were  sold  to  him  by  sample, 
at  stipulated  prices,  and  at  long  credit.  The  assignees  sold  the  wines  by 
auction  at  a  considerable  loss,  in  consequence  of  which,  the  commis- 
sioner, who  had  admitted  the  petitioners  to  prove  their  full  debt,  re- 
duced the  proof,  on  the  ground  that  the  prices  charged  were  too  high : 
Held,  that  the  commissioner  was  iiot  justified  in  reducing  the  proof,  the 
contract  being  for  a  certain  stipulated  price,  and  no  question  arising  as  to 
the  quantity  or  quality  of  the  wines,  and  that  the  full  proof  must  be 
restored.    Costs  were  given  out  of  the  estate. — JSxp,  Beny,  D.  &  G.  175. 

5.  (Marriage  settlement.)  A  bankrupt,  on  his  marriage,  executed  9.  bond 
to  trustees  conditioned  to  pay  to  them  1200/.  to  be  invested,  the  interest 
to  go  to  the  bankrupt  for  life,  if  he  should  so  long  continue  solvent  arid 
not  become  a  bankrupt ;  remainder  to  his  wife  during  her  life,  with  limi* 
tations  over  to  the  children  of  the  marriage ;  the  bankrupt  -was  perttiitted 
to  receive  130/.  as  the  marriage  portion  of  his  wife  :  Held,  that  the  tras' 
fees  were  entitled  to  prove  for  the  whole  sum;  that  the  reservation  of  the 
interest  to  the  wife,  in  case  the  husband  should  become  a  bankrupt,  was 
void  ai  law  against  creditors,  (Exp.  Meaghan,  1  Seli0*'&  Ii«f,  17^f>  ex^ 
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cept  as  to  150r.,  the  mrife^s  portion ;  and  it  was  oid«i«d  that  tile  trustees 
should  invest  the  dividends  under  the  proof  in  stock,  and  pay  so  much  of 
the  dividends  on  the  stock  as  would  he  equivalent  to  interest  on  1504 
staling  to  the  wife's  separate  use,  and  the  remainder  to  the  assignees 
during  the  bankrupt's  life,  and  after  his  death  stand  possessed  of  the 
whole  of  ^  stock  on  the  trusts  of  the  bond.^ikii.  ShuH^  D.  &  C.  1« 

6.  {Deptmt  qfhiUs,)  H.,  a  money  broker^^was  in  the  habit  of  depotittog 
bills  of  exchange  with  B.  &  Co.  as  a  security  for  advances^  but  he  did  ttot 
indorse  the  bills,  nor  were  they  negociated  by  B.&  Co.,  or  ever  presented 
for  payment.  Amongst  the  bills  so  deposited  was  one  for  1000/.  accepted 
by  C,  D^o  became  bankrupt  on  the  5th  March,  1824,  which  was  some 
time  after  the  bill  fell  due.  H.  also  became  bankrupt  on  the  12th  De- 
cember, 1825,  when  B.  &  Co.  proved  under  the  commission  against  him 
the  amount  of  the  balance  he  owed  them,  excepting  this  bill  as  a  security, 
but  made  no  attempt  to  prove  the  bill  under  C/s  commission  until  3sl- 
Buary,  1826,  when  the  commissioners  rejected  the  proof:  Held,  that  the 

.  bill  was  deposited  merely  as  a  pledge  to  secure  the  amount  of  advances 
then  due  from  H.  to  B.  &  Co.,  passing  no  property  to  B.  &  Co.»  and 
that  the  amount  having  been  since  paid,  B.  &  Co.  could  not  prove  the 
bill  under  C.'s  commission. — Esep,  Britten,  D.  &  C.  35. 

7.  {Deposit  of  notes  qfter  bankruptcy »)  A  London  banker  having  a  branch 
bank  at  Edinburgh,  stopped  payment  on  the  2d  of  January,  and  on  the 
same  day  wrote  to  his  agent  at  Edinburgh  informing  him  of  the  fact,  and 

.  directing  the  business  there  to  be  discontinued.  This  letter  was  delivered 
in  the  afternoon  of  the  4  th,  in  the  forenoon  of  which  day  the  petitioner 
paid  into  the  Edinburgh  bank  a  sum  in  notes  and  cash  for  the  purpose  of 
being  remitted  to  the  bank  in  London.  The  petitioner  on  hearing  of  the 
failure,  the  notes  being  still  in  the  agent's  possession,  gave  notice  to  him 
not  to  part  veith  them,  and  they  were  in  his  hands  at  the  time  of  the 
issuing  of  the  fiat  against  the  banker  in  London.  The  agent  at  Edinburgh 
having  a  lien  on  the  funds  in  his  hands,  the  assignees  permitted  him  to 
retain  the  money  so  paid  in  towards  the  satisfaction  of  it :  Held,  that  no 
property  in  the  notes  passed  to  the  assignees,  and  that  they  must  refund 
the  amount  to  the  petitioner^.— JSr^.  Cwnningkam  *,  Exp,  Belcher,. D»Si> 
C.  58, 87.    See  also  Evp,  Sclomms,  Exp,  Wylie,  D.  &  C.  77,  82. 

8.  {Contingent  debt,)  Where  the  bankrupt  had  entered  into  a  joint  bond 
to  indemnify  the  sheriff  against  any  loss  he  might  sustain  for  relinquish- 

*  ing  possession  of  goods  seized  under  an  execution,  but  no  loss  was  sus- 
tained until  after  the  issuing  of  the  fiat :  Held,  that  the  penalty  of  the 

'  bond  not  having  been  forfeited  before  the  bankruptcy,  could  not  be  said 
to  be  a  debt  existing  at  the  date  of  the  commissiour  (Perkins  v.  Kemp- 
land)  3  Bl.  Rep.  1106.)— Exp.  Marshall,  D.  &  C.  120. 

SEPARATE  CREDITORS. 

When  the  interest  of  the  joint-creditors  appears  prmA  facie  advene  to  that 
of  fte  ieparate  creditors,  the  Court  will,  on  the  application  of  the  latter, 
ippoint  an  inspector  to  take  eare  of  their  mtetea^  tiiey  paying  the  costs, 

q2 
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'.  ,^  <m«9ljq».,^^to  their  reimt^irfi^mcnt p|)t  pf  tbe  a^paralQ  estate  geneirally, 
being  resei-ved. — Ejrp.  Dawson,  D.  &  C.  12. 

fiFflSOIAiL  fiJiASfi.   ^  ,  ^. 

Qf'AW/iids  t6'  die  signatuve  of  a  special  case,  on  appeal,  by  the  Judges » of 

^^beriCmirt  of  Reriew.    Sir  G.Rose  refused  to  eoncar  in  tlie  doctrine 

attributed  to  the  Lord  Chancellor,  in   Eip,  Cunningham,  M*  &  B.  365, 

,,,|^at  th^Judges.weret  bound  to  sign,  and  that  they  had  no  di«cretiQQ  in  thf 

.matter,— J&pp.  Hatfflei/,iy.&C.  234. 

SPECIP'IC '  PERFORMANCE. 

A.,  belbre  Ms  bankruptcy,  agreed  to  take  the  lease  of  a  cotton^mitl,  and 
entered  into  possession.  After  his  bankruptcy,  one  of  his  assignees  took 
possession,  and  agreed  to  accept  the  lease,  a  draft  of  which  was  sent  to 
tlie  assignees,  containing  covenants  personally  binding  on  them*  ^dtiring 

*  the  whole  of  the  terra,  and  one,  in  particular,  to  prevent  them  'from 
assigning  without  the  licence  of  the  lessor:  Held,  on  the  merits  of  "the 
case,  that  the  Court  would  not  compel  the  assignees  to  accept  such  a 
lease ;  ami,  moreover,  that  the  Court  had  no  jurisdiction  in  the  ^latte^,•* 
Ejtp.  Luca^i  D.  &  C.  144. 

SUPERSEDEAS. 

1,  (Consent,)    A  supersedeas  was  applied  for,  on  consent  of  all  the  creditors 
but  one,  who  died  insolvent,  and  no  administration  taken  out;  buts  bis 
!  son  signed  the  consent:    Held,  the  supersedeas  could  not  issue  witbomt 
.  a  limited  administration  for  this  purpose. — Exp»  Hall,  M.  &  A,  54.  . 

3.  (^Petitioning  creditor  bankrupt,)  Where  the  petitioning  creditor  becomes 
banknipt  before  the  fourteen  days  for  opening  the  fiat  have  elapsed,  the 

,  pourt  will  not  supersede  on  the  petition  of  another  creditor  who  is  pre- 
pared to  issue  a  new  fiat. — Exp,  Smith,  M.  &  A.  78. 

^.  (felUloniTtg  (reditor  absconding.)  Shortly  after  the  issuing  of  the  fiat, 
the  petitioning  creditor  left  the  country,  and  it  was  apprehended  that  the 
bankrupt  might  follow. — The  fourteen  days  not  having  elapsed,  the  Court 
declined  to  interfere,— JBip.  Medlei/,  M.  &  A.  79.  '   *' 

4.  (Consent.)  All  the  creditors  assented  to  a  supersedeas  but  one,  fin* 
£2.  14s.  2d.,  who  was  abroad.  The  supersedeas  was  allowed  on  de-> 
positing  that  sum  with  the  registrar,  and  a  sum  to  meet  the  expense  for 
taking  it  out  of  Court.— In  the  matter  of  Brechtell,  M.  8^  A,  80. 

5.  (Same.)  A  supersedeas  by  consent  must  have  the  cpnsent  of  aU  tiie 
assignees  of  a  bankrupt  creditor. — In  the  matter  of  Lec^der,  M.^  A/244, 

6.  (Official  assignee,)  On  a  petition  to  supersede,  by  consent  of  credii^rs, 
neither  the  signature  nor  the  consent  of  the  official  assignee .  is  n^es^ 
sary. — Exp.  Parker,  D.  &  C.  112. 

7.  (Surrender.)  A  petition  to  supersede  a  joint-commission,  on  consent  of 
creditors,  cannot  be  entertained  as  to  any  one  of  the  bankrupts  who  ba9 
not  surrendered. — Exp.  Knoiolson,  D.  &  C.  191, 

8.  (Signature.)  Where  a  creditor  gave  a  power  of  attorney  in  general 
terms,  but  without  any  express  power  to  consent  to  a  supersedeas,  and 
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the  consent  of  such  creditor  himself  was  easily  attained :  Held,  that  his 
01WI  «%nature  ought  to  be  ptocutfed. — In  the  matter  tfSampiontind'Reece, 
D.  &C.  198. 

9.  {Evidence.)    On  a  petition  by  creditors  to  supersede,  on /the  'gMuiiAkif 
*  fraudulent  collusioa  between  tiie  petitioning  creditor  and  the  bankn^tf^ 

the  bankrupt's  i^davit  detailing  the  particulars  of  die  fraud  is  admiicnble 

in  evidence. -*£acp.  Armhi/y  D.  &  C.  10. 

lOi  {Certificate.)  A  petition  to  supersede  with  consent  of  creditors  eannot 
be  entertained,  without  the  usual  certificate  of  the  commissioners,  nor 
unless  it  is  set  down  in  the  paper  for  hearing. — Exp.  Croker,  D.  &  C«  9. 

11,  ( Fraud.)  Two  creditors  ha\dng  induced  a  banknipt  to  assign  his  effects 
.  to  them  for  the  benefit  of  his  creditors,  issued  a  fiat  against  him  on  the 
ass%nment,  and  then  seized  his  goods  without  taking  any  proceedings 
UQ^er  the  fiat. — The  fiat  was  superseded,  on  the  ground  that  it  was 
token  out  merely  as  a  shelter  and  protection  to  the  assignment,  and.  not 
with  any  view  of  prosecuting  the  fiat. — Exp.  Mucklow,  D.  &  C,  25. 

12;  (Jurisdiction.)  In  cases  of  supersedeas  the  Lord  Chancellor  has  a  sub- 
stantire  control,  independent  of  his  power  on  appeals. — The  Court  of 
Review  cannot  supersede  on  a  petition  for  costs,  when  the  Lord  Chan- 
cellor had  ordered  a  trial  which  was  in  favour  of  the  commission. — 
Etp,  Keys,  M.  &  A.  236. 

SURRENDER. 

A  surrender  at  a  prior  meeting  was  held  to  be  sufficient,  where  the  bankrupt 

was  unable,  by  illness,  to  surrender  at  the  last  meeting. — Exp.  Thomas, 

D.  &C.  234.  •* 

TRUST. 

Where  the  surviving  trustee  under  a  marriage-settlement  became  bankrupt, 
and  was  outlawed,  on  the  application  of  the  cestui  que  trusts,  the  Court 
.  ordered  the  assignees  to  transfer  the  trust-stock  to  new  trustees.— 1«  the 
matter  of  'Remington  and  Stevenson,  D.  &  C.  24. 

4 

WAGES. 

J*,  Where  a  clerk  agreed  to  serve  the  bankrupt  in  consideration  of  reccivii^g 

two  suits  of  clothes  per  annum,  and  a  salary  of  two  guineas  per  wee^k,  he 

,    was  considered  within  the  48th  section  of  the  statute  6  Geo.  4,  c.  16,  and 

entitled  to  six  months'  wages :    Semble,  a  yearly  hiring  is  not  necessary. — 

,  Eixp,  Humphreys,  D.  &  C.  114. 

2^  <A  clerk  who  has  served  the  bankrupt  more  than  six  months,  is  entitled 
to  the  allowance  of  six  months'  wages,  although  the  bankrupt  was  not,  in 
^aict,  a  trader  within  the  laws,  for  more  than  two  months  out  of  the  six.— 
Exp.  Gough^  D.  &  C.  189. 
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ECCLESIASTICAL. 


[Containing  4  Haggard's  Ecclesiasticai  Reports,  Part  1.] 


ADMINISTRATION, 

1.  (Wife  of  legatee,)  Administration,  viiih  the  will  annexed,  was  granted 
to  the  wife  of  a  residuary  legatee,  as  his  attorney,  under  a  memorandum 
in  his  hand-writing,  the  securities  justifying. — In  the  goods  of  Eliza 
Elderton,  210. 

2.  (Factor — Scotch.)  Administration  of  a  domiciled  Scotsman  was  granted 
to  his  late  agent,  who  had  been  appointed  by  the  Court  of  Session  to  be 
factor  loco  tutoris  to  the  infant  chUdren. — In  the  goods  of  A.  Johnston, 
182. 

And  see  Husband  and  Wife. 

ADULTERY. 

A  wife  brought  a  suit  against  her  husband  for  cruelty  and  adultery,  to  which 
the  husband  recriminated.  The  husband's  adultery  was  not  proved;  his 
recriminatory  charge  was,  by  a  single  witness,  supported  however  by  cir- 
cumstances.   A  divorce  was  pronounced  for. — Kenrick  v.  Kenrick,  114, 

ALIMONY. 

The  reduction  of  the  husband's  income,  by  unprofitable  speculations,  is  no 

ground  for  a  proportionate  reduction  of  permanent  alimony  allotted  twenty 

years  before. — Neil  v.  Neil,  273. 

APPEAL. 

A  protest  against  an  appeal,  on  the  ground  that  a  party,  by  bringing  in  Ieui 
exceptive  allegation,  subject,  as  alleged,  to  a  condition  that  the  question  as 
to  the  admission  should  be  reserved  to  the  hearing  of  the  cause,  had 
perempted  his  right  of  appeal,  was  overruled;  and  on  the  merits,  the  decree 
of  the  Court,  reserving  the  question  as  to  the  admission,  was  affirmed ;  the 
party  having  a  right  to  appeal,  if,  at  the  hearing,  the  plea  should  be  impro- 
perly rejected.—  Wargent  v.  HollingSy  346. 

CHURCH-RATE. 

1.  (Citation,)  The  plaintiff's  allegation  must  not  go  beyond  the  citation. 
Therefore,  where  the  citation  is  limited  to  show  cause  why  a  rate  should 
not  be  set  aside  by  reason  of  its  inequality,  the  party  cannot  plead  the 
illegality  of  such  rate  in  other  respects. 

{Jurisdiction,)    The  Court  has  no  jurisdiction  to  set  aside  a  rate  on  the 


JEceleBimticaL  281 

ground  of  inequafity  in  the  iftssesinnent;  the  party  should  refiwe  payment, 
or  enter  a  caveat  against  the  confirmation.— Watnej^  v.  Lambert ^  1 84. 

3.  (Quantum.)  Estimates  for  the  repairs  of  a  church,  and  the  lawftil  tod 
necessary  expenses  of  churchwardens,  amounting  to  111/,  laid  before  a 
vestry,  and  a  rate  to  that  amount  proposed,  but  a  rate  of  60/.  7f.  only 
granted,  whereupon  two  churchwardens  exhibited  articles  against  two 
other  churchwardens  and  ten  parishioners,  for  refusing  to  make  a  sufficient 
rate.  A  decree,  rejecting  the  articles,  affirmed  with  costs.  Semhity  that 
the  Ecclesiastical  Court  cannot  decide  on  the  quantum  of  a  rate,  and 
therefore,  that  parishioners,  who  do  not  contumaciously  refuse  to  make  a 
rate,  but  grant  one  not  manifestly  collusive,  are  not  liable  to  be  articled  for 
refusing  to  make  a  sufficient  rate,— Greenwood  y.  Greaves,  77. 

4.  (Greenwich  Hospital.)  The  governor  of  Greenwich  Hospital,  foim^d 
in  1694,  and  part  of  an  ancient  royal  demesne,  to  which  an  unconsecrdted 
chapel,  chaplains,  and  a  burial  ground  are  attached,  but  the  officers  of 
which  occasionally  bury,  christen,  marry,  have  pews  at,  and  resort  to,  flie 
parish  church,  and  vote  at  the  vestry,  is  liable  to  be  assessed  to  church- 
rate  for  premises  in  his  beneficial  occupation  as  governor,*  these  premises 
having  never  been  so  rated  before,  but  no  valid  ground  of  exemption  bmg 
shown  to  found  a  ^reaetipdon,^ Smith  v.  Keates,  275. 

5.  {Presumption.)  Houses  and  lands,  and  all  property  of  that  descriptkm,  are 

primd  facie  liable  to  church-rate,  unless  there  be  some  legal  exemption. 

S,C. 

6.  CSame*)    The  presumption  of  law  is,  that  a  church -rate. made  at  a  vestiy 
duly  holden,  and  the  same  as  in  former  years,  is  fairly  assessed,'  and  ttie 

.  burden  of  proof  is  in  the  party  objecting  to  payment  on  the  score  of  in- 
equality; and  the  presumption  and  burden  are  both  increased  when  die 
rate  is  founded  on  a  valuation  long  acted  upon  both  for  church  and  poor- 
rate. — SyC. 

7.  {Costs,)  The  Court  pronounced  for  a  church-rate,  and  condemned  in 
costs  a  rate-payer,  who,  as  overseer  of  the  poor,  had  collected  rates,  and 
had  long  acquiesced  in  the  payment  of  church-rates  made  on  the  same 
valuation  as  the  church-rate  objected  to,  on  the  ground  of  inequality,  such 
inequality  not  being  established  in  evidence.— iam6er^  v.  Weall,  1012. 

CRUELTY. 

1.  (Nature  of,)  In  a  suit  by  the  wife  for  separation  on  account  of  cruelty, 
where  the  Court  is  convinced  that  the  safety  of  the  wife  is  in  jeopardy,  or 
may  see  reasonable  ground  to  apprehend  such  a  consequence,  it  will  inte^ 
^e  to  protect  her ;  but  where  there  is  neither  personal  ill  treatment,  such 
as  blows  or  bodily  injury,  nor  threats  of  a  description  to  excite  in  a  mind  of 
or^ary  firmness  fear  of  personal  injury,  the  Court  cannot  interfere.  The 
Court  being  of  opinion  that,  assuming  the  facts  pleaded  to  be  true,  they 
would  not  lead  to  a  conscientious  conviction  that  the  wife  might  not  retilim 
to  cohabitation  without  risk  to  life  or  limb,  r^ected  the  Mbel. — Neeid  v. 
IkeidfUeQ. 
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2.  (Proof  of  minor  circumitances.)  When  facte  of  vioknc^  &re  admitted  to 
proof,  midor  circumstances  may  be  consistently  admitted,  bat  they  should 
be  of  the  same  character,  though  not  to  the  same  extent. — 5.  C* 

3.  (Inference.)  Averments  in  a  libel  distinctly  pleaded  as  factS|  avef  to  be 
taken  as  true,  but  those  of  an  inferential  and  argumentative  character, 
and  which  should  be  sparingly  introduced,  are  to  be  taken  as  true  only  to 
the  extent  that  the  inferences  themselves  can  be  fairly  drawn  from  the  cir- 
cumstances pleaded  as  facts.»5.  C. 

4i  (Effidence*)  On  the  question  of  admitting  (he  libel,  letters  of  the  husband, 
exhibited  by  the  wife,  are  evidence  against  .the  husband  to  the  extent  which 
they  support  ilie  articles.  Explanations  therein  of  his  conduct  must  be 
taken  into  consideration,  but  so  far  only  as  they  appertain  to  the  charges 
in  ddbate. — iS.  C. 

5.  (Suit  for  restitution,)  A  suit  for  restitution  by  the  wife  tends  strongly  to 
show  that  at  the  time  of  its  institution  there  was  no  reasonable  grounds 
for  apprehending  personal  violence,  but  as  a  wife  might  haaard  her  perso- 
nal safety  rather  than  separate,  such  a  suit,  even  where  legal  cruelty  was 
committed  prior  to  its  institution,  would  not  necessarily  be  a  bar  to  a 
sentence  of  separation. — S,  C, 

6.  (Nature  of.)  An  interdict  of  intercourse  with  her  own  family  is  not, 
standing  alone,  a  substantive  act  of  cruelty  to  a  wife. — S.  C. 

DIVORCE. 

In  a  suit  for  restitution  of  conjugal  rights  brought  by  the  wife,  the  husband 
pleaded  her  adultery  and  impropriety  of  conduct, — absence  from  home  for . 
two  nights,  letters  containing  distinct  admissions  of  guilt — and  endeavours 
to  induce  individuals,  by  subornation  of  perjury,  to  make  out  that  on 
the  nights  in  question  she  slept  where  no  suspicion  could  reasonably  at- 
tach, being  proved, — a  separation  was  pronounced  for. — (keen  v.  Otoen, 
261. 

HUSBAND  AND  WIFE. 

A  husband,  resident  abroad,  was  directed,  on  the  application  of  creditors, 
to  give  justifying  security  resident  within  the  jurisdiction  of  the  Court, 
on  taking  a  grant  of  administration  to  his  wife.— In  the  goods  of  Catherine 
Noel,  207. 

And  see  Administration,  1. 

INVENTORY  AND  ACCOUNT. 

1.  (Lapse  of  time.)  A  party,  after  a  lapse  of  thirty-five  years,  having  called 
for  an  inventory  and  account  of  an  insolvent  estate,  the  executor,  who 
appeared  under  protest,  was  dismissed  with  oosts.— ^Bou;/e5  v.  Harvey, 
241. 

2.  (Same.)  In  a  case  of  inventory  and  account  brought  by  a  legatee,  a 
declaration  (instead  of  an  inventory)  setting  forth  desperate  debts  due  to, 
and  larger  debts  due  from  the  estate,  but  annexing  no  vouchers  nor  ac- 
counts, was  held  sufficient  after  a  lapse  of  seventeen  years.  In  such  a 
suit  the  Court  cannot  decide  whether  debts  alleged  to  be  due  from  the 


>«€stale  area  legal set-^ofiC;  ISem/fl4^^)iB,i  i^  a  cai^e  pf  subtraGtion  o(.kgJw;y, 
'.  the  le^W»,  oo  giving  secun^y  M>^  ^(^^4^  woujcl  be,picjtitle4,  jcj  lijs  l^^acy. 
— Hfg^iw  Y.  Higgiw*,  242,.     ;      ,         .  .   ,  .  ,..,^    ;,}',,,  J 

PEBIGaEE.  ....■•,......./,        ,  ,^>..v,^      ,. 

It  is  a  rale  of  the  Courts  that,  in  cases^  ol  pedigie^^  the  patty  ^9^%  no^f>8^^  ^^ 

see  the  adverse  plea  till  be  has  set  out  his  owa  pe()igree» — ^iMtii^rJitrd  v. 

JIbtife,  238. 

PLEADING. 

1.  {Answer J)  In  answers^  a  party  is  bound  only  to  answer  to  facts,  nolr  to 
his  own  motives,  nor  to  his  belief  of  the  motives  of  another  persoo;  and 
where  the  plea  avers  ignorance  of  the  real  nature  of  a  transaetion  by  a 
party  to  such  transaction  and  to  thesnit,the  other  party  is,  in  his  answers 
to  such  plea,  allowed  to  state  facts  inferring  full  knowledge  thereof  and 
acquiescence  therein.  A  party  is  not  bound  to  answer,  when  his. answer 
would  Criminate  himself)  nor  when  it  would  tend  to  degrade  him. — 

2.  {AUegatum,)  An  allegation  contradictory  to  the  libel,  hothttklsfw  and 
in  feet,  was  admitted. — Swift  v.  Swifty  243.  .    . 

POOR  RATE. 

A  poor  rate  assessed  on  the  same  principle  over  the  whole  parish^  thibagh 
affording  a  fairer  criterion  than  king's  taxes,  is  but  ad niihicuM  evidence 
of  the  equality  or  inequality  of  a  church-rate.  A  valuation  by  competent 
judges,  and  founded  on  the  rent  a  tenant  would  pay  for  the  preniises,^  is 
the  proper  test;  therefore,  an  allegation  pleading  reasons  why  the  poor 
rate  did  not  afford  a  fair  criterion,  rejected  as  immaterial,  an  explanation 
of  such  matter  in  the  answers  being  sufficient. — Lambert  v.  Wefd,  96. 

POWER. 

The  testatrix  possessing  a  power  of  appointment,  duly  executed  it  by  will. 
By  a  later  will,  duly  executed  and  attested  according  to  the  power, 
but  without  any  recital  of  or  reference  to  the  power,  she  dispoited'  off  a 
real  estate  over  which  the  power  extended,  left  all  the  rest,  residue, 
and  remainder  of  her  estates  and  effects,  real  or  personal,  plate,  &c., 
or  other  property,  whether  in  possession,  reversion,  or  expectancy, 
or  held  in  trust  for  her;  revoked  and  made  void  all  and  every  other^  will 
and  wills  by  her  at  any  time  theretofore  made,  and  declared  this,  only /to 
be  her  last  will  and  testament;  the  Court— holding  that  the  intention. to 
revoke  the  former  will  was,  taking  all  the  contents  of  the  latter  vjrill'  to- 
gether, clear, — refused  probate  of  the  two  papers,  as  together  containing 
her  will,  and  granted  probate  of  the  latter  paper  alone. — Hughes'v.  Tur^ 
ner,  52. 

PRACTICE. 

1.  (Suing  as  pauper.)  An  appellant,,  though  suing  not  as  a  pauper  in. the 
Court  below,  was  admitted  a  pauper  in  the  Court  of  Dekgates.rr^riw- 
dall  y,  GrindalL  1. 

%  {Inspection  qf  depositions^)  -  InspeoUon^  by  the  registrar^  of  depositions 
taken  abroad,  is  not  allowed  prior  to  publication. — Swift  v.  Swifty  144. 
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3.  (Citodm.)  In  a  suit  founded  on  a  citation  for  cruelty^  adultery  of  tbe 
liBsbaad  oceunrbif  previously  to  the  institution  of  the  suit^  but  »wora.by 
the  wife  to  have  come  recently  only  to  her  knowledge,  may  be  fAeaded. 
(Best  u  Best,  1  Ad.  411  ;  Bamett  v.  Barnett,  1  Hag.  £.  R.  22.y—San^' 
soH  V.  Sampson^  283. 

4.  (Verdict*)  On  an  application  for  a  prohibition  propter  d^ectum  tria- 
tionis,  the  Court  of  Arches  had  been  enjoined  from  proceeding  as  to  a 
custom  till  an  issue  was  tried';  the  record  of  the  judgment,  setting  forth  a 
verdict  finding  a  custom  for  the  parishioners  to  repair  the  chancel,  is  con>> 
elusive  evidence  in  the  Ecclesiastical  Court  of  the  existence  and  validity 
of  the  custom. — Bishop  of  Ely  v.  Gibbons,  156. 

RECTOR. 

it  (Aights  qf»)  Though  the  freehold  of  the  chancel  be  in  the  rectori  lay 
or  spiritual,  and  the  burthen  of  repairing  it  rests,  with  him,  the  use  of  it 
belongs  to  the  parishioners^  for  the  decent  celebration  of  the  communion 
and  of  marriage ;  and  the  ordinary,  as  protector  of  the  rights^  not  oply 
of  existing  but  future  inhabitants,  must  see  that  neither  their  present  nor 
future  accommodation  be  unduly  prejudiced.  ^-RicA  v.  Bvshnell,  170. 

2.  (Lay  rights  of.)  The  lay  rector  is  not,  on  the  ground  that  the  chancel 
is  repaired  by  him,  entitled  as  of  right  to  make  a  vault,  or  affix  tablets  in 
the  chancel,  without  leave  of  the  ordinary ;  nor  is  he  entitled  to  a  faculty 
for  such  purposes  without  laying  before  the  ordinary  such  particulars  as 
will  afford  the  vicar  and  parishioners  an  opportunity  of  judging  of  it,  and 
as  will  satisfy  the  ordinary  that  such  vaults  or  tablets  will  not  interrupt 
the  parishioners  in  the  use  and  enjoyment  of  the  chancel ;  nor  has  the 
vicar  an  absolute  right  of  refusal,  though  he  may  shew  cause  against  the 
granting  of  a  faculty  by  stating  the  grounds  of  his  objection. — Rich  v. 
Bushnelly  164. 

And  see  Vicar. 

STAMP. 

Under  55  G.  3,  c»  184,  schedule,  pt.  1,  and  5  G.  4,  c.  41,  schedule,  pt  2^  a 
ffrotom)  of  appeal,  being  a  notarial  act,  requires  a  5<.  stamp  ;  and  the 
Court  of  Arches  having  decided  on  that  ground  against  the  validity  of  an 
appeal  from  the  Consistory,  the  defect  is  net  <!ured  by  a  stamp  a&ed 
pmviovs  to  the  bearing  in  the  Coart  of  Delegates  on  an  appeal  from  tbat 
deeieioD^  A  seal  is  unnecessary  to  the  validity  of  a  notarial  act. — Sn^^ 
v^  Smyik,  72. 

VICAR. 

!•  (Bights  of.)  Ctuarty  whether  the  consent  of  the  vicar  is  necessary  to  the 
construction  of  a  vault,  or  to  the  affixing  of  a  tablet,  even  in  the  body  of 
the  church ;  or  whether  he  can  in  such  a  case  claim  a  fee,  unless  by  spe- 
cial custom.-- RtcA  v.  Bmhnellf  172. 

2.  (Same.)  No  fee  to  the  vicar  for  consent  to  interments  in  the  chancel  is 
due  of  common  right ;  it  can  only  be  by  special  custom  to  such  efle<it, 
and  such  custom  must  limit  fhe  amount^  and  be  strictly  proved>-^i^  G 

Aiid  see  Rector. 
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WILL. 

1.  (Probaie.)  Where  a  testatrix  \ud  a  pewu  of  iq^pointliMiit^  aad  a  ge- 
neral probate  of  her  will  «£  lftl9««iid  a  codicil  thereto^  had  been  ipraiited, 
the  delegates,  revcwiiig  a  decree  of  the  prerogatire,  Held,  thai  thei^loart 
of  Probate  coudd  not  also  grant  an  administration,  with  a  willof  1B15 
and  oodicfli  annexed,  limited  to  become  a  party  to  proceedings  in 
%qfatj,  touching  the  execution  of  the  power  by  such  wills;  but  must  it- 
self decide  whether  the  will  of  1815  was,  under  the  circumstanoes,  re- 
voked by  the  will  of  1829,  and  therefore  grant  either  a  probate  of. the 
will  and  codicil  of  1829  alone,  or  a  probate  of  those  papers  and  of  the 
will  of  1815  and  its  codicils,  as  together  containing  the  will. — Hughet  v. 
Turner,  SO. 

2.  (Contingent.)  A  will,  written  eighteen  years  before  the  testator's  death, 
contsdning  the  passage,  ''  All  men  are  mortal,  and  no  one  knows  how 
soon  his  life  may  be  required  of  him.  Lest  I  should  die  before  the  next 
sun,  I  make  my  will,''  was  admitted  to  probate ;  the  Court  tliinking  it 
not  contingent  as  to  the  disposition  of  the  property;  and  that  the  careful 
manner  in  which  it  had  been  preserved  manifested  adherence. — Burton 
V.  CoUingZDOod,  176. 

d.  (Probate,)  An  unattested  letter,  disposing  of  real  and  personal  pro- 
perty, conditioned  on  the  deceased  dying  during  a  journey  to  Ireland, 
was  not  admitted  to  probate  in  common  form,  the  deceased  having  re- 
turned from  Ireland,  and  subsequently  executed  a  will  disposing  of  land, 
but  not  referring  to  the  letter  or  to  the  personalty. — In  the  goods  of  B,  J. 
Ward,  1 79. 

4.'  (Same*)  Probate^  in  common  form,  of  an  unattested  will,  was  granted 
on  the  affidavit  of  one  person  only  to  handwriting,  and  the  consent  of 
the  executor  and  sole  next  of  kin  in  distribution^ — In  the  goods  of  Mary 
Reeton,  209^ 

5.  (Sanrn.)  A  paper,  not  found  in  the  deceased's  repositories,  aeVer  traced 
into  hift  possession,  never  recognized,  nor  alluded  to  by  him,  by  declara- 
tion or  act,  but  transmitted  anonymously  to  the  parties  interesCed  in  1820, 
(the  deceased  having  died  in  May  1829,)  treated  by  them  at  that  time  w 
a  forgery,  but  propounded  as  her  will  in  1881,  wae  rejected;  evidence  of 
the  probfdi>ility  of  the  disposition  and  similitude  of  handwriting  .(which 
moreover  was  contradictory)  being  insufficient  to  support  such  a  paper, 
and  the  other  evidence  leading  to  the  conclusion  that  the  deceased  had 
not  written,  and  could  not,  from  bodily  infirmity,  have  written  such  a 
paper  at  the  time  it  purported  to  bear  date;  and  a  claim  of  relationship 
by  a  party  asserting  himself  to  be  cousiu'german  and  next  of  kin,  resting 
upon  no  documentary  proof,  but  upon  evidence  of  declarations,  contra- 
di^oxy  in  themselves,  and  inconsistent  with  the  real  facts  of  the  case, 
was  pronounced  against,  but  without  costs:  and  an  administration 
gratitcd  to  the  crown,  as  of  the  deceased  being  dead  intestate,  without 
known  relations,  was  confirmed. — Rutherford  v.  Maule,  213. 

0<  (Same,)    Where  there  is  a  xegulariy  executed  pap^  disposing  of  realty 
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and  personalty,  and  an  unexecuted  paper  in  which  the  disposition  of  real 
'  tttid  pei'sonttl  estates  are  blended,  and  are  dependent  4ipoti  eaoli  ^ptker, 
"IfieCotirt^ifV^ll  ii<rt^ant  probate  of  sueh  unexecuted  pftperf  irfi/e^y  *»f here 
^thcf  ^is^ttidtt^ 'of  the  t)ne  is  not  dependent  mi  t|he  ofeer^j[>idb*<  v. 

'3rt/rfbr/199,  n.  •-..,.{    :.. 

7.  XProhate-^Handivriting.)  It  has  always  been  the  doctriiie  ef  the  'fcotnrt, 
that  similitude  of  handwriting,  even  with  a  probable  disposition,  is'  tiot 
sufficient  to  entitle  a  paper  to  probate,  without  something  to  conriect  it 
v^flh  the  deceased. —  Rutherford  v,  Maule,  1124, 

8.  (Opposing — Cm .'«.)— Where  testator  was  proved  to  possess  sufficient  un- 
derstanding to  comprehend  the  effect  of  his  will,  excluding  his  kindred 
from  the  benefit  of  his  property,  and  an  attempt  to  show  that  th6^"wiU 
was  induced  by  fraud  and  contrivance  in  the  person  chiefly  ben^ted, 
failed :  the  Court,  in  pronouncing  for  the  will,  condemned  the  tiexi  bt 
kin  in  thecosts  of  allegations  given  in  charging  incapacity  nnd  fraodl*— 
GrindaUif,Grindall,iO,  '      <* 

9.  (Adherence.)  An  entry  in  an  account-book,  containing  a  full  dii^osi- 
tion  of  the  property,  appointment  of  executor  dated  eight  months  before 
the  testatrix's*  death,  which  was  sudden,  subscribed  and  careftilty  pre- 
served, pronounced  for,  though  containing  these  words: — ''I  intend ^is 
as  a  sketch  of  my  will,  which  I  intend  making  on  my  retnrh  home/'  the 
circumstances  shoeing  adherence  of  intention.-— Ha^^a//  v.  Hattatt,  111. 

10.  (Construction.).  In  a  suit  of  subtraction  of  legacy,  a  coachman,  a  mar- 
ried man,  originally  hired  by,  and  who  had  lived  five  years  with,  the 
testatrix,  residing  over  her  stables  in  town,  occasionally  accompanying 
her  into  the  country,  where  he  lived  in  the  house,  though,  like  all  her  ser- 
vants, on  board  wages ;  waiting  sometimes  at  table,  and  remaining  with 
her,  though  she  changed  her  jobman :  Held,  although  the  several  job- 
masters paid  him  his  wages  and  board  wages,  except  3s.  per  week 
extra  in  the  country,  and  found  him  in  liveries,  entitled  under  a  bequest 
'^to  each  of  my  servants  living  with  me  at  the  time  of  my  death  £lO." — 
Howard  v.  Wilson,  107. 

11.  (Deliberative.)  A  testator,  having  executed  his  will,  disposing  of 
realty  and  personalty  and  duly  attested,  subsequently  wrote,  signed,  and 
dated  a  paper  complete  in  disposition,  but  unattested,  having  the  ap- 
pearance of  a  draf\,  and  spoken  of  in  a  memorandum  subjoined  as  in- 
tended to  be  settled  and  transcribed  by  his  attorney,  but  ''if  he  should 
have  no  opportunity,  to  be  acted  upon  if  it  could  be  done  fairly ;  if  not, 
the  former  Will  to  be  resorted  to  :*'  the  testator  having  the  opportunity  of 
completing  such  paper,  which,  if  admitted  to  probate,  would  have  been 
inoperative  totally  as  to  the  realty,  and  partially  as  to  the  personalty, 
roust  be  presumed  to  have  abandoned  it,  and  to  have  reverted  to  the  re- 
gular will. — Elsden  v.  Elsden,  183. 

12.  (Same.)  The  deceased  in  1812  regularly  executed  a  will,  and  in  1818 
two  codicils  to  carry  real  estate ;  he,  in  February  1828,  gave  instructions 
for  a  new  will  disposing  both  of  real  and  personal  estate  i  the  will  was 
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pp^avad  for  exeoutioD,  read  oyer  to   hiin^   and  altered;  the  sheets 

altored)  re^copiedy  and  tbe  will  again  read  over,  after  9m  interval  of  ftOfve 
.  da^a;  \  the  jdeieeased  postponed  tbe  execution,  and  in  March  Jtbe.i^U  vias 

again  read  over  to  him ;  pencil  alterations  of  slight  importance  iwer#  li^n 

jipta^e;  on  the  14th  November  1829,  further  alterations  were  allude4  to; 

th^  deceased  said  he  would  call  and  "  finish'^  it  on  the  19th,  he  died 
,  suddeply  on  the  17th.    The  Court  refused  probate  of  this  instrument, 

not  being  satisfied  that  the  deceased  had  finally  made  up  his  mind, — 

Gillow  y.  Bourne,  192. 

^^,(^Prob<tbilUif — 'Forgery.)    Probability  of  disposition   is  of  very  little 
<  w^^^  to  negative  forgery,  though  material  to  prove  capacity,  volition, 
,  an^.the  absence  of  fraudulent  imposition.— EfftA«r/br(/  v.  Maule,  326. 

14.  (FresumpiUm  of  destruction*)  Where  a  will  is  not  traced  out  of  die 
-  dfeoeaiied's  possession,  but  is  not  forthcoming,  the  presumption  of  law  is, 

that  he  destroyed  it,  (though  that  presumption  may  be  rebutted  by  proof,) 

and  the  presumption  requires  stronger  evidence  to  rebut  it  when  a  charge 
.  of  ^^liatiop  is  made.    The  evidence  establishing  that  the  deceased  had 

possession  of  and  access  to  his  will,  and  might  have  destroyed  it,  and 
..the.  presumption  of  law  not  being  rebutted,  a  copy  was  pronounced 

.^^vasXf^^Wargent  v.  Udlings,  247. 
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PRIVY  COUNCIL, 


[ContainiDg  2  Knapp,  Part  2.] 


ADOPTION. 

(Bengal.)  An  adoption  by  a  widow  after  her  husband's  death,  without 
any  authority  from  him,  is  invalid  in  the  Zillah  of  Etawa,  in  provinces 
ceded  by  the  Nabob  of  Oude,  in  1801. 

During  the  pendency  of  a  suit  instituted  by  a  person  claiming  as  an 
adopted  son  against  a  widow,  the  widow  dies,  and  proclamatiou  is  made 
for  her  heirs  to  come  in  and  defend  the  suit,  and  the  claimant  is  put  in 
possession  of  the  property  in  dispute  by  the  collector.  The  Court  of 
Sudder  Dewannee  Adawlut  decided  that  the  claimant  had  not  made  out 
his  title,  and  directed  the  collector  to  put  in  possession  of  the  property 
another  person  who  had  come  in  under  the  proclamation,  but  produced 
no  evidence  of  his  title :  Held,  that  the  claimant  by  adoption  ought  to 
have  been  permitted  to  continue  in  possession,  subject  to  be  dispossessed 
by  any  one  showing  a  title  not  barred  by  lapse  of  time. — Raja  Haimun 
Chull  Sing  App.,  Koomer  Gimsheam  Sing  Resp.,  203. 

APPEAL. 

(Guernsey.)  The  Order  in  Council  of  the  13th  of  May  1823  directs  that 
appeals  shall  be  confined  to  cases  where  the  object  in  dispute,  if  real 
property,  amounts  to  £lO  per  annum,  or  if  personal,  to  £200.  Leave 
was  however  given,  on  petition,  to  appeal  from  a  decision  of  the  Court 
confirming  a  poor-rate  on  the  real  and  personal  property  of  the  peti- 
tioners, though  the  assessments  were,  separately  and  collectively,  less 
than  the  amounts  fixed;  the  Court,  in  their  answer  to  the  petition,  stated, 
that  though  the  order  in  question,  as  well  as  another  Order  in  Council, 
were  sufficient  to  justify  their  refusal  to  permit  the  petitioners  to  appeal, 
yet  that  they  had  refused,  not  on  these  grounds  only,  but  for  other 
reasons,  arising  from  the  case  itself. — In  re  Tupper,  201. 

[Whenever  the  Royal  Courts  of  Guernsey  and  Jersey  refuse  to  grant 
permission  to  a  party  to  appeal,  and  a  petition  for  leave  to  do  so  is  pre- 
sented to  the  King  in  Council,  a  letter  is  sent  lo  the  Courts  from  the 
Council  Office,  desiring  them  to  state  the  reasons  of  their  refusal :  to 
which,  as  in  this  case,  they  return  answers,  signed  by  their  bailiffs.  The 
practice  is  confined  to  the  Courts  of  these  islands.] 

BILL  OF  EXCEPTIONS. 

(Antigua.)  A  bill  of  exceptions  having  been  taken  to  the  directions  of  a 
judge,  and  sealed  by  him,  and  the  case  having  been  removed  by  writ  to 
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a  Court  of  Error,  an  affidavit  was  filed,  stating  tfiai  aa  allegation  in  tha 
bill  to  the  effect  that  the  judge  had  declared  certain  evidence  to  be  con- 
elusive,  was  incorrect,  since  he  had  in  fact  left  it  to  the  jury,  and  that  the 
bill  omitted  to  set  out  material  points  of  the  evidence;  and  the  judge,  on 
being  called  upon  by  the  Court  of  Error,  corroborated  the  statements  of 
.  the  affidavit,  declaring  that  he  had.  sealed  the  bill  under  an  erroneous 
im^ession  that  it  had  been  settled  by  the  council  on  both  sides;  the 
Court  of  Error  ordered  that  the  writ  should  be  quashed,  and  the  paper 
writing,  pQTporting  to  be  a  bill  of  exceptions,  taken  off  the  file  for  irregu- 
larity: Held,  that  the  Court  of  Error  ought  not  to  have  quashed  the  writ, 
bot  ought  to  have  taken  it  off  the  file  for  the  purpose  of  having  it 
amended  according  to  the  judge's  notes. — Pomuill  App.,  MascaU  Resp., 

LIMITATION  (STATUTES  OF). 

« 

(Bengal.)  A  suit  instituted  in  1817,  to  recover  Altumgha  lands  in  right  of 
an  ancestor  who  died  out  of  possession  of  them  in  1798,  was  held  to  be 
barred  by  the  Bengal  Statutes  of  Limitations,  Regulation  a  of  1793,  and 
2  of  1805. — Gordon  App.,  Moohummed  Khan  Resp.,  225» 

PARTNERSHIP. 

(Grenada.)  L.,  a  partner  in  a  firm  at  Grenada,  having  entered  into  a  con- 
tract with  the  Spanish  Government,  employed  U.  and  Co.  at  St.  Thomas's 
te  supply  articles  to  fulfil  the  contraet.  The  other  partners  in  the  Gre- 
nada firm  wrote  to  U.  and  Co.  disclaiming  all  connection  with  the  con- 
tract. U.  and  Co.,  both  before  and  after  the  receipt  of  the  letter,  sup- 
plied articles  to  enable  L,  to  fulfil  the  contract:  Held,  that  the  Grenada 
firm  were  liable  for  all  advances  previous  to  the  disclaimer,  and  for  all 
advances  subsequent  to  it,  for  which  any  liability  had  been  previously 
incurred  I  and  that  the  Grenada  firm  were  entitled  to  credit  for  all  pay- 
BifBlft  made  in  respect  of  the  contract  prior  to  the  disclaimer,  or  subse- 
faently^  if  specifically  made  in  respect  of  the  account  then  due,  and  for 
the  balance  of  all  payments  made  generally  in  respeet  of  the  contract 
subsequently,  after  satisfying  the  amount  due  to  U.  and  Co.  by  L. 
alone. — Smith  App.»  Ure  Resp.,  138. 

^RIZE  MONEY. 

Hemorials  to  the  King  in  Council  complaining  of,  and  appealing  against, 
a  scheme  for  a  distribution  of  part  of  the  booty  taken  in  the  war  in  the 
Deccan,  which  had  been  approved  of  by  the  Lords  Commissioners  of  the 
Treasury,  having  been  referred  to  a  Committee  of  Council,  they,  without 
hearing  the  memoralists  upon  the  merits  of  their  cases,  advised  his  Ma- 
jesty to  refer  the  consideration  of  the  memorials  to  the  Lords  Commis- 
sioners of  the  Treasury,  to  do  therein  as  to  them  might  seem  proper. 

The  Lords  of  the  Treasury  afterwards  affirmed  the  judgment  already 
pronounced,  and  directed  the  distribution  to  be  carried  into  immediate 
effect. — Case  of  the  Army  of  the  Deccan,  103. 
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PROMISSORY  NOTES  OF  EAST  INDIA  COMPANY. 

(Calcutta.)  In  an  action  against  the  East  India  Company  by  the  holder  of 
a  forged  instrument,  purporting  to  be  a  promissory  note  issued  by  the 
Governor  General  in  Council  at  Calcutta;  it  was  held  that  the  Company 
were  not  bound  by  the  acknowledgment  of  it  as  genuine  by  a  clerk  in 
their  Accountant-Generars  office,  who  was  authorized  by  the  Ac- 
countant-General  to  compare  all  such  notes  with  the  register,  but  not 
authorized  to  certify  their  genuineness,  although  it  appeared  it  was  his 
practice  to  do  so.^^Bank  of  Bengal  A  pp.,  East  India  Company  Resp., 
245.  -  .  . 

ftOYAL  COURT  OF  JERSEY. 

(Jenei/.)    A  remonstrance  or  petition  is  presented  to  a  Court  consisting  of 
ten  members,  praying  that  a  certain  order  of  that  Court  might  be  an^ 
nulled,  or  for  such  other  relief  as  the  Court  might  deem  fit.    Font  of  the 
members  were  of  opinion  that  the  remonstrance  ought  not  to  be  re- 
ceived, three  that  the  order  in  question  ought  to  be  modified,  and'  three 
that  the  order  ought  to  be  annulled.    The  Court  decided  that  the  remon- 
strance was  not  admissible:    Held,  that  the  opinion  of  the  majority  of 
the  Court  being  in  favour  of  the  reception  of  the  remonstrance,  though, 
they  difiered  as  to  the  relief  to  be  given,  the  rejection  was  in  fact  making 
the.  ju4gn)ei)it  of  the  minority  the  judgment  of  the  Court,  and  tl^t.  |h«  > 
case  ought  to  be  remitted.     The  Judicial  Committee  added,  that  Ibe  - 
Royal  Court  had  no  power  to  make  the  order  itself.— i-Xe  Gros  App.^  £c ' 
Breton  Resip.j  181.  .:-     ♦ 

ZEMINDAR. 

i.  (Bengal,)    A  money  lender  in  Calcutta,  during  the  minority  o^  a  Ze^ 
mindar,  advanced  money  to  his  guardian  and  agent,  for  the  purpose  of 
enabling  them  to  discharge  the  arrears  due  from  the  Zemindary  to  the 
government    A  bond,  in  the  English  form,  was  given  by  the  guaEdiaQf 
and  agent  to  an  Englishman,  as  trustee  for  the  lenders ;   the  amooot  was^ 
paid  into  the  treasury  on  account  of  the  Zemindary;  the  bond  contaiiHidi 
no  mention  of  the  Rajah's  name  or   the  Zemindary:  Held,  tfai^  thfi^ 
money  was  recoverable  in  the  Provincial  Courts  from'  tlie  Zemind^'**^* 
Gopfee  Mohun  To/coor  App.,  Rajah  Radhanal  Resip.,  228. 

2.  (Same.)    A  statute  restricting  Courts  of  Justice  from  hearing  and  cteier- 
mining  suits  on  certain  contracts  entered  into  without  the  con^ient  of  go-' 
vernment,  and  not  registered  in  a  particular  manner,  does  not  render! 
those  contracts  illegal  in  themselves;  and  therefore^  on  the  repeal  of  the 
statute,  such  contracts,  though  entered  into  previously, maybe  enforced.; 
— jS.  C» 
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Figgins  V.  Ward,  2  D.  P.  C.  364  . .         Practice,  25 

Rnch  V.  Cocker,  2  D.  P.  C.  383  •. .         Bail,  14 

Rdgelt  V.  Penny,  1  C.  M.  &  R.  108         Pleading,  8 

Fihney  v.  Montague.  2  N.  &  M.  804  Process,  1 

fisher  v,  Blegrez,  2  C.  &  M.  240  ;  2  D  P.  C.  279  . .  Ambassador 

V.  Papanicholas,  2  C.  &  M.  215 ;  8  D.  P.  C.  251      . .         . .         Cognovit 

Flethingr  v.  Gooding,  10  Bing.  549 Landlord  and  Tenant,  7 

Ford  y.  Dillon,  2  N.  &  M.  662      . .         . .         . .         . .         Interpleader  Act,  1 

Frith's  bail,  2  D.  P.  C,  229 Bail,  8 

Garland  ▼.  Carlisle,  10  Bing.  452 ;  2  C.  &  M.  31  j  3  Tyrw.  705      . .      Sheriff,  1 

Garratt,  Exp.  2  D.  P.  C  376 Attorney,  18 

Gihbs  V.  Southam,  3  N.  &  M.  155 Bond,  2 

Graham  v.  Barras,  3  N.  &  M.  125  . .  Insurance 

Greenham  v,  Gibbeson,  10  Bing.  363 Marriage  Settlement 

Green&k4& V.  Tapscotl,  1 C.  M.  &  R.  55    . .         . .         Landlord  and  Tenant,  1 1 
Gregory  v.  Elvidge,  2  D.  P.  C.  259         Practice,  39 

V.  Tuffs,  6  C.  &  P.  271         Music  License 

Griffiths  V.  Pointon,  2  N.  &  M.  675  Costs,  1 

Groombridge  v.  Fletcher,  2  D.  P.  C.  353        Sheriff,  6 

Grover  V.  Heath,  2  D.  P.  C.  285  . .         Attorney,  13 
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Herbert  v.  Piggott,  2  D.  P.  C.  392 
Hill  V.  Salter,  2  D.  P.  C.  380     . . 
Hoadly  v.  MLaine,  10  Bing.  482     . . 
Hopwood  V.  Watts,  3  N.  &  M.  146 
Hodson  t.  Terrill,  2  D.  P.  C.  264     . . 
HCTsley  V.  Pardon,  2  D.  P.  C.  228 
Howell  V.  Jones,  1  C.  M.  &  R.  97     . . 
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Bankruptcy,  5 

Attorney,  6 
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. .        Practice,  38 

Assumpsit,  1 

Patent 

. .     Bill  of  Exchange,  4 
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Venue,  3 

New  Trial,  3 
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Practice,  5 
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Iggalden  v.  Terson.  2  D.  P.  C.  277 C<»t&,  15 

In  re  Poe,  2  N.  &  M.  636  . .         Court  MattitA 

Westzynthius,  2  M.  &  N.  644  Stoppage  in  Trafisita 

Wilkinson,  1  C.  M.  &  R.  142     ....        . .         . .         . .        Legacy  Duty,  2 

Jacobs  V.  Phillips,  I C.  M.  &  R.  195         Bankruptcy,  7 

James  V.Saunders,  10  Bing.  429        ..         ..         ..         ..  Magistrate,  I 

T.  Thomas,  2  N.  &  M.  663     ..         .;         Bond^l 

V.  Williams,  3  N.  &  M.  196         Assompsit,  d 

Johnson  v.  Berrisford,  2  C.  &  M.  222  ^  S.  C.  nomine  Johnson  v.  Nevison, 

2D.C.  P.  260  Venue,  4 

— : V.  Disney,  2  D.  P.  C.  400 Practice,  21 

V.  Marriatt,  2  D.  P.  C.  343 , .  Practice  46 

V.  Marriott,  2  C.  &  M.  183)  2  D.  P.  C.  343       , .         . .    Attorney,  15 

V.  Piper,  2  N.  &  M.  672 Bankruptcy,  3 

V.  Wells,  2  D.  P.  C.  352  . .         . ,         . .  Writ  of  Trial  Act,  3 

Jones  V.  Key,  2  D.  P.  C.  265  . .         . .         . »         . .         . .     Practice,  40 

V.  Roberts,  2  D.  P.  C.  374  Costs,  19 

, 2C.  &M.  219     ..  ..         '. Pleading,  4 

V.  Wingfield,  10  Bing.  308 ;  3  Moo.  6c  S.  846    . .    Landlord  and  Tenant,  5 

Keep  V.  Biggs,  2  D.  P.  C.  276          Attorney,  12 

Kelly  V.  Partington,  3  N.  &  M.  116         Slander,  3 

Kendall  v.  Aiken,  10  Bing.  438         . .         . .         . .         . .         . .  Practice,  9 

King  V.  Monkhouse,  2  D.  P.  C.  221         . .          . .          . .         . .  Process,  10 

Kirbj  V.  Bannister.  3  N.  &  M.  119     . .  . . Oveiseers 

T.  Ellison,  2  D.  P.  C.  219 Practice,  27 

Knowles  v.  Stevens,  1  C.  M.  &  11.  26 Pleading,  5 

Lardner  V.  Dick,  2  D.  P.  C.  333  Costs,  16 

].atraille  v.  Hoepfner,  10  Bing.  335 ;  3  Moo.  &  Sc.  800       . .         . .    Practice,  6 

I^wrence,  Exp.,  2  D.  P.  C.  230 Attorney,  8 

V.  Potts,  6  C.  &  P.  428         Attomey,'24 

Lewis  V.  Eicke,  2  D.  P.  C.  337 Interpleader  Act,  3 

V.  Rogers,  1  C.  M.  Ac  R.  48        . .         . .         . .         . .  Evidence,  4 

Lorymer  v.  Stephens,  1  C.  M.  &  R.  62       . .         .  •     Money  had  and  received,  3 
Lysotts  V.  Barrow,  10  Bing.  563  . .         . .         • .    Executor  and  Administrator,  1 

M' Alpine  v.  Coles,  2  D.  P.  C.  299     . .         Costs,  17 

M'Kenzie  v.  M'Leod,  10  Uing.  385         . .         . .  Landlord  and  Tenant,  6 

Mallam  v.  Arden,  10  Bing.  299  ;  3  Moo.  &  S.  793      . .     Landlord  and  Tenant,  4 
Mammatt  V.  Matheu,  10  Bing.  506    ..         ..         ..         ..         ..  Bail,  5 

Marshallv.  Foister,  2C.  &  M.  213;  2  D.  P.  C.  228     ..  ..         Practice,  14 

Maude  v.  Sessions,  1  C.  M.  &  R.  86  . .         . .         . .         . .         . .       Venue,  5 

Mendizabel  v.  Machado,  3  Moo.  &  S.  841  . .         . .        Bill  of  Exchange,  2 

Mestayer  v.  Biggs,  1  C.  M.  &  R.  110. .  . .  . .  . .  • .       Stamp,  3 

Middleton  V.  Mucklow,  lOBing.  401         Replevin,  2 

Mitchell  v.  Hunt,  6  C.  &  P.  350         Witness,  3 

Monk  V.  Bonham,  2  D.  P.  C.  336  Practice.  16 

Mooie  V.  Thomas,,  3  Moo.  &  Sc.  810  . .  Sheriff,  4 
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MiorgaB  ?.  Thomas,  2  D.  P.  C.  332         . .        ...         . .      Husband  and  Wife»  4 

Morris  v,  ParkiosoD,  1  C.  M.  &  R.  163         • .       Prooeas,  9 

Munamery  v.  Caiupbell,  10  Bing.  51 1 Costs,  4 

Nanney  v.  Kenrick,  2  D,  P.  C.  334     . .         . .         . .         . ,  Attorney,  16 

Nation,  y.  Toaer,  1  C.  M.  &  R.  172  . .         . .  Executor  and  Administrator,  2 

Neale  ▼.  M'Kenzie.  1  C.  M.  &  R.  61 *  Pleading,  6 

Newman  v.  Barnard,  3  Moo.  &  Sc.  748 Replevin,  I 

NiohoJson  V.  Leman.  2  D.  P.  C.  296 Process,  12 

NicoU  V.  Boyn,  10  Ring..  339 ;  .3  Moo.  &  S.  812 Practice,  7 

Novell  ▼.  Davies,  5  B.  &  Adoi.  368 ;  2N.&M.745        ..         ..     Witness,  I 
Nocris  y.  Daniel,  10  Bing.  507         Arbitration,  i 

Orme  v.  Broughton,  10  Bing.  533         Vendor  and  Purchaser,  1 

Pack  y.  Alexander,  3  Moo.  &  Sc.  789         Post  Office 

Parker  v.  Burgess,  3  N.  &  M.  36         Practice,  4 

Fatmoxe  v.  Colburn,  I C.  M.  &  R.  65         Agreement 

Paull  y.  Paull,  2  C.  &  M.  235.;  2  D.  P.  C.  340  . .         . .         Arbitration,  6 

Perrott  y.  Deane,  2  D.  P.  C.  284 Insolvent,  2 

Peny  v.  Patchell,  1  C.  M.  &  R.  87 Process,  8 

Philby  V.  Ikey»  2  D.  P.  C.  222        Interpleader  Act,  3 

Philpoty.Aslett,  IC.  M.  &R.  85 Insolvent,  I 

Pickup  y.  Wharton,  2  D.  P.  C.  388  . .  . .  Executor  and  Administrator,  4 
Pitt  y.  Evans,  D.  P.  C.  223,  226      ..         ..         ..         Arrestj  Ptactice,  17,  30 

-I — v.  Pocock,  2  C.  &  M.  146  ,;         Attorney,  12 

Piatt  v.  Craene,  2  D.  P.  C.  216 Costs,  10 

Pop^  v.  Langworthy,  5  B.  &  Ad.  464 ;  1  N.  &  M.  647 Toll 

Preedy  v.  Macfarlane,  2D.P.  C.  216 Practice,  13 

Price  v.  Harris,  10  Biog.  331, 557 ;  3  Moo.  &  Sc.  838  . .  Costs,  5'v  New  Trial,  2 
Pric^<ar  Rice)  v.  Huxley,  2.C.  &  M,  211 ;  2  D.  P.  C.  231  . .  Process,  1 1 
primrose  v,  Baddeley,  2  P.  P.  C.  350    .      ...      ..         ..         ,.     Practice,  47 

Ravenscroft  v.  Wise,  1  C.  M.  &  R.  203 Payment  into  Court 

Bead  v*  Coleman,  2  D.  P.  C.  354 ..         ..    Practice,  49 

Redit  V,  Lucock,  2  D.  P.  C.  247  ..         Practice,  36 

Reeve.  y»  Bird,  1  C.  M.  &  R.  31 Landlord  and  Tenant,  10 

Rex  v.  Addis,  6  C.  &  P.  389     . .         . .         • .         . .         .  •         .  *     Poaching 

-1— V- Aldridge,  IN.&M.  776 Practice,  I 

-r--;  V.  Allen,  3  N.  .&  M.  184 . »  Inn  of  Court 

— -  y.  Aris,  6  a  &  P«  349         Areon,  1 

— *-  V.  Arscott,  6  C.  &  P.  408 . .         . .       Forgery^  2 

'. V.  Bowman,  6  C.  &  P.  337 ..  Pleading,  9 

y.  Brannan,  6  C.  &  P.  327       ..         ..         i Forgery,! 

—  y.  Brewer,  6  C.  &  P.  363 Attorney,  23 

y.  Bryant,  in  the  matter  of  Doe  y .  Roe,  2  N.  &  M.  666        . ,      Ejectment,  2 

- — •  V.  Calvert,  in  Smith  y.  Calvert,  2  C.  &  M.  189 ;  2  D.  P.  C*  276. .  Practice,  42 

V.  Ceates,  6  C.  &  P.  394 Shooting 

-ST—  V.  Duke  of  Beaufort,  5  B.  &  Adol.  442  ;  2  N.  h  M.  815  . .  Corporation 
V.  Foster,  6  C.  &  P.  325  Evidence,  5 
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Hex  IT.  Garratt,  6  C.  &  P,  369     ..         ..         ..         ..  .,         ..    Rabbits 

▼•  Grant,  3  N.  & M.  106  ..         ..    NelvirXria),  I 

▼.  Howes,  6  C.  &  P.  404     . .         Evidence,  10 

— —  v.  Inhabitants  of  Bishop  Wearmouth,  3  N.  &  M.  77  . .  Order  of  RemovaJ,  'Z 
- — '  V.  Inhabitants  of  Buckingham,. 3  N.  &  M.  72  . .         . .     Settlement,  5 

— ^  v/Inbabitants  of  ChipT)ing  Sodbuiy,  3  N.  &  M.  104     , .         . .     Certioiari 

*^ v»  Inhabitants  of  Great  Wakering,  3  N.  &  M.  47     . .         . .     Settlement,  a 

V.  Inbabitants  of  Iver,  3  N.  &  M.  28  Settlem^t,  \ 

V.  Inbabitants  of  Lubbenharo,  3  N.  &  M.  37  . .  « .     Settlemeat,  2 

V.  Inhabitants  of  Oulton,  3  N.  &  M  62        . .         . .         , .     Setikmentj  4 

-i V.  Inbabitants  of  Preston,  3  N.  &  M.  31  Stamp,  1 

V.  Inhabitants  of  St.  Cuthbert,  W«lls,  3  N.  &  M.  100         . .     Seitlement,  6 

?.  Inhabitants  of  St.  Mary,  Colchester,  3  N.  &  M.  1 13      . .       Settlement,  7 

•< —  ▼.  Jones,  6  C.  &  P.  391  . .         . .         .  •         . .         . .     Indictmenit^^ 

V.  Justices  of  Bucks,  3  N.  &  M.  68  Magistrate,  2 

V.  Justices  of  Cheshire,  5  bI  &  Adol.  442  ;  2  N.  &  M.  827 . .   New  Trial,  ^ 

*—  V.  Justices  of  East  Riding  of.  Yorkshire,  3  N.  &  M.  93  .Order  of  Removal,  1 

• V.  Justices  of  Middlesex,  3  N.  &M.  110  ..         ..         ..     Sessions,  2 

V.  Justices  of  Norfolk,  3  N.  &  M.  55  . .  . .  . .     Sessions,  1 

V.  Justices  of  West  Riding  of  Yorkshire,  3  N.  &  M.  86  . .       Turnpike 

' V.  Langhorn,  2  N.  &  M,  618  . . Quo  Warranto 

V.  Lloyd,  6  C.  &  P.  393  ..     Evidence,  9 

V.  Lord  of  the  Manor  of  Oundle,  Exp.  Prnday,  1  N.  &  M.  686  .  Copyhold,  3 

V.  Maberly,  2  D.  P.  C.  383  /         . .         . .     ExteiH 

V.  Mayhew,  6C.&  P.  815 ..  ..     Perjury,! 

V.  Mayor  of  London,  1  C.  M.  &  R.  I  ....         London  (City  of) 

' V.  Mildmay^  5  B.  &  AdoL  254  ;  2  N.  &  M.  778       ..  ..     Copyhold,  2 

—  v»  Nelroes,  6  C.  &  P.  347 . .     liMiictment,  1 

' V,  Parrot,  6  C.  &  P.  402    ..         ..         ..         >.         ..         ..'    Arson,  2 

' V.  Price,  2  C.  &  M,  212 ;  2  D.  P.  C.  233 *     Practice.  32 

— -  V.  Richardson,  6  C.  &  P.  335  . «         . .         . .         . .         Sacrilege 

^ V.  Sbaw,  6  C.  &  P.  372        ..         Evidence,  il 

V.  Sheriff  of  Essex,  in  Levy  v.  Paine,  3  Moo.  &  Sc.  870  . .         Bail,  4 

T.  Sheriff  of  Middlesex,  in  Watte  v.  Hamilton,  2  N.  &  M.  674    . .  Sherifi;  2 

< V.  Sheriffof  Middlesex,  in  Wollaston  v^  Wrigbt,  2  D.  C.  P.  286  ..  Bail»  il 

—  V.  Spraggs,  2  N.  &  M.  678         . .         ...»         . .         . .     Practfce^  2 

V.  Trustees  of  Chesbunt  Roads,  5  B.  &Adol.  438  . .         « .         Mandanms 

»—  V.  Ward,  6  P.  &  C.  367         * .       -  * .         » .         . .         . .        Evidence,-? 

V.  Wylde,  6  C.  &  P.  380         .  *         . .  -        . ,         . .         . .         Perjury,  2 

Reynolds  v.  Flower,.  3  Moo«  &  S.-  801  . .  •       . .         . .         . .         Coste,  7 

Richard  v.  Isaac,  1  C.  M.  &  R.  136    • Practice,  12 

Richards  v.  Stuart,  10  Bing.  319,  322  :  3  Moo.  &  S.  774,  778       . .     Process,  44 

Ri^by,  Exp.  1  N.  &  M.  593       . .         . .        Attorney,  1 

Right  d,  Jeffery  v.  Wrong,  2  D.  P.  C*  348  •      . .         . .         . .        EjeeCment,  7 

Roberts  v.  Brown,.  10  Bingi  519  ..  ....  .%         ..         libel,  I 

Robinson  v.  Day,  2  N.  &  M.  6^0        ,,         . .         Costs,  9 

RolpbiExp.  6C.&P.  406 ..         ..         Loids*  Act 

Rourk^ v.  Bourne,  2  D,  P.  C.  250       ...         ..         ..         %.         %.         Bail,  9 

Rowe  V.  Rhodes,  2  D.  P.  C.  384  ....         *.         ..         ..     Costs,  20 

Rush  v.  Smith,  1  C.  M.&  R.94  ..  ..  ..  ..         Witness,  2 
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Russell  V.  Atkinson,  2  N.  &  M.  667  . .  . .  . .         . .        Costo,  a 

Byalk  v.  Emerson,  2  D.  P.  C.  357 Attorneyi  22 

Saonderson  v.  Bourne,  2  D.  P.  O.  338         . .     Practice,  45 

Sell  ▼.  Carter,  2  D.  P.  C.  245  . .  Arbitration,  7 

Serle  V.  Bradshaw,  2  C.  &  M.  148 ;  2  D.  P.  C.  289    Ezecator  &  Admimttrator,  3 
Shepherd  v.  Keatley,  1  C.  M.  &  R.  1 17         . .         . .         Vendor  &  Purchaser,  3 

Sibley  v^.  Lercester,  2  D.  P.  C.  234    . .         Attorney,  9 

SiggersT.  Brett,  5  B.  &  Adol.  455     ..         Prisoner,  3 

Sims  y.  Bond,  5  B.  &  Adol.  389 ;  2  N.  &  M.  608 

Banker ;  Money  had  and  received,  1 

' »  y.  Jaquest,  10  Bing.  510  . .         . .        Costs,  3 

Slack  ▼.  Chew,  3  Tyrw.  810  ..  ..  ..         ..         ..         Venue,  1 

Slowroan  v.  Dutton,  10  Bing.  402  . .  . .  . .         . .         Slander,  1 

Smith  r.  Clarke,  2  D.  P.  C.  218  Practice,  26 

V.  Curtis,  2  D.  P.  C.  223         Practice,  28 

^  V.  Fielder,  10  Bing.  306  ;  3  Moo.  &  Sc.  853         . .         . .       Arbitration,  4 

▼.  Good,  2  D.  P.  C.  398       . .  Practice,  20 

.—*  V.  Hill,  2  D.  P.  C:  225         Practice,  19 

—  T.  King,  3  Moo.  &  S.  799- Practice,  10 

V.  Smith,  2  C.  &  M.  232  Bankruptcy,  6 

- — —  V.  Smyth,  10  Bing.  406         . .         . .         . .         . .         . .         Pleading,  1 

— —  V.  Spurr,  2  D.-  P.  C;  231         Practice,  24 

Snelling  v.  Lord  Huntingfield,  1  C.  M.  &  R.  20         . .        Frauds  (SUtute  of,)  3 
Soper  V.  Curtis,  2  D.  P.  C.  237  . .  . .  . .         . ,         Practice,  32 

Souter  V.  Drake,  3  N.  &  M.  40         . .      -   . .         . .         Vendor  and  Purchaser,  2 

—  V.  Watts,  2  D.  P.  C.  263 Practice,  29 

Spicer  v.  Burgess,  1  C.  M.  &  R.  129  . .         . .         . .         . .         Stamp,  4 

Stannard  v.  UlKthorne,  10  Bing.  491         Attorney,  4 

Staples  V.  Purser,  3  Moo.  &  S.  800 Husband  and  Wife,  1 

Stephens  v.  Foster,  6  C.  &  P.  289  . .         . .         Witness,  4 

Stevens  v.  Pell,  2  D.  P.  C.  355 Practice,  50 

Stone  V.  Butt,  2  D.  P.  C.  335 Bill  of  Exchange,  5 

Stow  V.  Davenport,  5  B.  &  AdoU  359  ;  2  N.  &  M.  805     . .         . .         Devise,  1 

Streeter  v.  Scott,  2  D.  P.  C.  362         Bail,  12 

Stultz  V.  Heneage,  10  Bing.  561  . .         . .         . .         . .         . .         Bail,  6 

Stunnell  v.  Tower,  1  C.  M.  &  R.  88  Costs,  6 

Summers  r.  Grosvenor,  2  D.  P.  C.  224       . .         . .         . .         . .         Costs,  13 

Surman  v.  Bruce,  10  Bing.  434  Bail,  2 

Tabraro  v.  Freeman,  2  D.  P.  C.  375         Insolvent,  3 

Tapley  v.  Wainwright,  5  B.  &  Adol.  395 ;  2  N.  &  M.  697        . .        Trespass,,  2 
Tessimond  v.  Yardley,  5  B.  &  Ad.  458     . .         . .         . .         . .         Prohibition 

Thompson  v.  Percival,  3  N.  &  M.  167  Partnership,  2 

THdasley  v.  Stephenson,  10  Bing.  545  Pleadings  2 

Toogoed  V.  Spyring,  1  C.  M.  &  R.  181 Slander,' 4 

Turner  v»  Shaw,  2  D.  P.  C.  244    . .         . .         . .         , .         . .         Cognovit,  2 

— ' —  V.  Robinson,  2  N.  &  M.  829    . .         « .         . ,        Master  and  Servantj  1 
Twigg  V.  Potts,  3  Tyrw.  969 ;  1  C.  M.  &  R.  89  . .  . .         Trespass,  4 
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Uftborne  v.  PenneU •         . .         Process,*6 

Utterton  v.  Robins,  2  N.  &  Mi  819  . .         Devise,  3 

Vapghan  v.  Tiewent,  2  JD.  P.  C.  299       Practice,  43 

Vansandan,  v.  Nash,  10  Bing.  329  -,  3  Moo.  &  Sc.  834         . .         ,i         Bail,  1 
V«nafra  v.  JolmsoD,  10  Bing.  301 ;  3  Moo.  &  Sc.  847  . .     Malicious  Prosecution 

Walter  v.  Cubley,  2  C.  &  M.  151  . .  • ..         . .         Bill  of  Exchange,  3 

Warman  V.  Faithful,  2  N.  &  M.  137 ..         Lease,  2 

Wanenv.Smith,2D.  P.  C.  216  ..         Practice»23 

Watson  V.  Abbott,  2  C.  &  M.  150  ;  2  D.  P.  C.  215        . .       Writ  of  Trial  Act,  1 

V.  Doloroix,  2  D.  P.  C.  396         . .         . .         • .         . .         Practice,  ^l 

Wettenhall  v.  Wakefield,  10  Bing.  335  ;  3  Moo.  &  Sc.  805 

Courts  of  Requests  Act 

Whatley  V.  Mcreland,  2  D.  P.  C.  249 Arbitiatiou,  8 

Whitehead  v.  Hughes,  2  D.  P.  C.  258  Costs,  14 

Whitford  v.  Tutin,  10  Bing.  395    , .         Evidence,  2 

Wigley  V.  Edwards,  2  D.  P.  C.  282  Bail,  10 

Wflkins  V.  Wright,  2  C.  &  M.  191 ;  3  Tywr.  824 Bastardy 

Williams  V.  Williams,  2  D.  P.  C.  350         ,.      Practice,  48 

Wilmott  V.  Elkington,  1  N.  &  M.  749       Attorney,  2. 

Wilson  y.  Cutting,  10  Bing.  436 . .         Partnership,  1. 

Wingrove  v.  Hodson,  2  D.  P.  C.  379 Practice,  18. 

Wisdom  V.  Hodson,  3  Moo.  &  Sc.  811      , .         •  •         . .         .  •         Trespass,  3 

Woodgate  v.  Baldock,  2  D.  P.  C .  256  Sheriff,  5 

Woodward  v.  Cotton,  1  C.  M.  &  R.  44 SUtute,  1,  2 

Woollison  V.  Hodgson,  2  D.  P.  C.  351,  360  .,         ..         Attorney,  17,  20 

Worrall  v.  Deane,  2  D.  P.  C,  261 . .        Arbitration,  9 

Wrigley  V.  Smith,  3  N.  &  M.  181 Stamp,  2. 

Yardrew  v.  Brook,  3  N.  &  M.  835 . .         . .        Costs,  2 
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EQUITY. 

Anindell  v.  Arandell,  M.  &  K.  316  . .  Conversion  of  Parliamentary  Stock 
Attoraey-General  v.  Haberdashers*  Company,  M.  &  K.  420  . .  Charity,  3 
V.  The  Master  of  Brentwood  School,  M.  &  K.  376  . .  Charity,  2 

Barnes  V.  Otley,  M.  &  K.  465  ..         ..         Will,  3 

Crosbie  v..  Tooke,  M.  &K.413         Specific  Performance,  1 

Douglas  V.  Rttssell»  M.  &  E.  488         Freight 

Puffy,  App.,  Orr,  Resp.,  B.  621 Composition  with  Creditors 

Earl  of  Winchelsea  v.  Garetty,  M.  &  K.  253    . .     Gift  from  Employer  to  Agent ; 

Practice,  5 

Foster  v.  Blackstone,  M.  &;.  K.  ^97,  307       . .       Lien ;  Priority  of  Incumbrancer 

Gutteridge  v.  Stilwell,  M.  &  K.  406 Administrator 

Hicks  V.  Morapt,  M.  &  K.  643        r .        . .  Land  Tax  Redemption  Acts 

In  re  Jourdyn's  Charity,  M.  &  K,  416       . .      ...         . .         « .         Chniity,  4 

— —  Upton  Warren,  M.  &  K.  410        • .         .«     ...         . .        Charity,  1^  5 

Jennings  v.  Elster,  M.  &  K.  440  Practice,  3 

King  V.  King,  M.  &  K.  442  . .         . .         . .        Vendor  and  Purchaser 

-^~  y.  Turner,  M.  &  K.  456         . .         .....         . «         . .  Copyhold 

Leith  v«  Irvine,  M.  &  K.  /277  Mortgage 

Manners  v.  Bryan,  M.  &c  K.  453     .  ^         . «         . .         .  •         . »        Practice,  4 

V,  Charlesworth,  M.  &  K.  330         . .         Partition 

Milligan  v.  Mitchell,  M.  &  K.  446        Injunction 

Morgan  v.  Rhodes,  M.  &  K*  413 Specific  Performance,  2 

Mullins,  App.,  Towns4Bnd,  Reap.,  B,  567         Fraud 

Nicol,  App.,  Vaughan,  Resp.,  B.  505     . .         . .         . .         . «.        . .        Issue 

Palin  V.  Hills,  M.  &  K.  470 »         ..         ..        Will,  1 

Pearson  v.  Knapp,  M,  &  K-  31^  Practice,  1,  2 

Scott  V.  Salmond,  M.  ^  K.  363  Will,  2 

Vaughan  v.  Wood,  M *  &  K.  403  . .  Bond  to  steure  investment  of  Stock 

Walker  v.  Hard  wick,  M.  &  K.  396    . .         . .         Exoneration  of  Personal  Estate 

Waring  V.  Coventry,  M.  &  JC.  349»       Power 

WilsQn  V.  Moore,  M.  &  K.  337 Trust 
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Lisi  of  Cages: 


BANKRUPrCY. 

Ackroyd,  Exp.  D.  &  C.  21     . .         . .         . .         . .         Attorney  and  Solicitor,  1 

Arnsby,  Exp.  D.  &  C.  10         Supersedeas,  9 

Ashby,  Exp.  M.  &  A.  82  .. Mortgage,  4 

Bardevell,  Exp.  M.  &  A.  193,  200         ..        Commitment;  Costs,  1;  Practice, 

19,20,21,22 

Belcher^  Exp.  D.  &  C.  87        Practice,  28  ;  Proof,  7 

Binns,  Exp.  D.  &  C.  189  Practice,  15 

Bolton,  Exp.  M.&  A.  60         ..         ..         Proof,  2 

Britten,  Exp.  D.  &  C.  35 Practice,  25 ;  Proof,  6 

Bull,  Exp.  D.  &  C.  126        Attorney  and  Solicitor,  2 

Bumell,  Exp.  M.  &  A.  38 Costo,  4 

Carter,  Exp.  M.  &  A.  115 ;  D.  &  C.  106  . .         . .        CertiBcate ;  Fiat,  I 

Clegg,  Exp.  M.  5c  A.  91     . .         . .         . .         . .         . .         . .         Injunction 

Cocks,  Exp.  D.  &  C.  9      ..         ..         ..         ..         ..         ..         Mortgage^  1 

Cooks,  Exp.  D.  &  C.  24  . .         . .         . .         . .         . .         . .         Petition 

Copeland,  Exp.  D.  &  C.  199 ..         lien,  1 

Cotton,  Exp.  D.  &  C.  194        Proof,  1 

Cox,  Exp.  D.  &  C.  1 1 . .        Practice,  17 

Croker,  Exp.  D.  &  C.  9  Supersedeas,  10 

Crouch,  Exp.  D.  &  C.  17  . .         . .         Money  lost  at  Play  ;  Practice,  14 

Cunningham,  Exp.  D.  &  C.  57,  71  . .  . .         Proof,  7 ;  Practice,  26,  27 

Davis,  Exp.  M.  &  A.  89     . .         . .         . .         . .         . .         . .        Mortgage,  5 

Dawson,  Exp.  D.  &  C.  12  . .         . .         « .         . .         Separate  Creditors 

Farden,  Exp.  M.  &  A.  219  . .         . .         Practice,  2 

Farley,  Exp.  D.  &  Clio Attorney  and  Solicitor,  3 

Fuller,  Exp.  M.  &  A.  222 Proof,  a 

Gough,  Exp.  D.  &  C.  189 Wages,  2 

Orazebrook,  Exp.  D. &  C.  199      ..     •    ..         Practice,  II 

Greenwood,  Exp.  M.  &  A .  66  Practice,  7,  8, 9 

Hall,  Exp,  M.  &  A.  54  Supersedeas,  I 

Hancock,  Exp.  M.  &  A.  220  Practice,  3 

Hanling,  Exp..M.  &<A.  115       ..         ..         ..         ..         ..  Practice,^ 

Hawley,  Exp.  D.  &  C.  234 . .         . .       Special  Case 

Hehir,  Exp.  D.  &  C.  107  .. Fiat,  2 

Humphreys,  Exp.  D.  &  C.  1 14         . .         . .         . .         .%         . .         Wng^,  } 

In  the  maJtter  of  Brecknell,  M.  &  A.  80           Supersedeas,  4 

Leader,  M.  &  A.  244        Supersedeas^,  6 

". Remington  and  Stevenson,  D.  &  C.  24           . .  . ,         Tmat 

Sampson  and  Reece,  D.  &  C.  98      . .         . .  Supersedeas,  8 
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In  the  matter  of  Sandys,  D.  &  C.  34        . .  . .         . .         . .         Practice,  16 

Skinner,  M.  &  A.  81  . .          . .         . .            Assignees,  3 

Keys,  Exp.  M.  &  A.  236        .-.         . . '  . .         . .         . .         Supersedeas,  12 

Kilsby,  Exp.  D.  &  C.  19  . .         • .         . .  . .         . .         . .         Commission 

Knowlson,  Exp.  t).  &  C.  191    . .         ..  . .         . .         . .         Supersedeas,  7 

Labrey,  Exp.  D.  &  C.  32  . .         . .     ' Practice,  2^ 

Lampon,  Exp.  M.  &  A.  245  Practice,  4 

Leathes,  Exp.  D.  &  C.  112  . .          . .          . .          . .          . .         Mortgage,  2 

Lewis,  Exp.  D.  &  C.  198  Practice,  12 

Low,  Exp.  M.  &  A.  189  . .         . .         . .         . .         . .         . .         Appeal 

Luctis,  Exp.  D.  &  C.  144  . .          . .         . .         . .       Specific  Performance 

Marshall,  Exp.  D.  &  C.  120  . .         . .         . .         ...        . ,         Proof,  8 

Maade,  £xp.  M.  &  A.  '46  . .         . .         . .         . .         . .         . .         Fiat,  3 

Medley,  Exp.  M.  &  A.  79*        . .         . .         . .         . .         . .         Supersedeas,  3 

MillingtoD,  Exp.  M.  &  A.  114    ..         ..     ' Costs,  6 

Milner,  Exp.  D.  &  C.  236    .'.         Assignees,  1 

Monk,  Exp.  D.  &  C.  233 Practice,  30 

Morgan  V.  Rhodes,  M.  &  A.  214 Lease 

Mncklow,  Exp.  D.  &  C.  25        . .         . .         Practice,  23 ;  Supersedeas*  11,  24 

Notley,  Exp.  M.  &  A.  46 Petitioning  Creditor 

Parker,  Exp.  D.  &  C.  112         Supersedeas.  6 

t*ownall,  Exp.  M.  &  A.  1 16  Practice,  1 

Prescott,  Exp.  D.  &  C.  218 ..         ..         Lien,  2 

Price,  Exp.  M.  &  A.  61 *        Costs,  2 

Reay,  Exp.  D.  &  C.  175  . .         . .         . .         . .         . .         , .       .  Proof,  4 

Kobinson  v.  Carrington,  M.  &  A.  1  . .      '    . .         . .         Act  of  Bankruptcy 

Exp.  D.  &  C.  103 ;  M.  &  A.  18  . .      .     Mortgage,  3;  Partner 

Sheppard,  Exp.  D.  &  C.  190 Practice,  10 

Shute,  Exp.  D.  &  C.  1 Proof,  5 

Smith,  Exp.  D.  &  C.  101  -,  M.  &  A.  78         . .         Practice,  18 ;  Supersedeas,  2 
Solomons,  Exp.  D.  &  C.  77         ^ Proof,  7 

t*anner,  Exp.  D.  &  C.  10  " Attorney  and  Solicitor,  4 

Thomas,  Exp.  D.  &  C.  234 , .    .   Surrender 

Tiplady,  Exp.  M.  &  A.  184         . .      '  Assignees,  2 

Todd,  Exp.  D.  &  C.  57         Practice,  13 

Tall,  Exp.  M.  &  A.  225  . .         . .         . .         .' .        '. .      Costs,  5  ;  Practice,  6 

Tamer  y.  Hibbert,  M.  &  A.  243         .'.         . ,         Costs,  7 

W*teAoUse,  Exp.  D.  &  C.  108       . .         . ;         . .         . .         . .  Costs,  3 

Williams,  Exp.  D.  &  C.  103  Attorney  and  Solicitor,  5 

Wilhnent,  Exp.  M.  &  A.  45        . .         . .         . .         . .         • .  Messenger 

Winnall,  Exp.  D.  &  C.  22  Assignees,  4 

Wylie,  Exp.  D.  &  C.  82         Proof,  7 
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LUt  qT  Cuses^ 


ECCLESIASTICAL. 

Bishopof  Ely  V.  Gibbons,  Hag.  156  ..         ..         ..         ••        Practice,  4 

Bowles  V.  Hacrey,  Hag.  241    ^ .         . .         . .         .  •     Inventoiy  aad  Aecouot*  1 

Barton  V.  CoUiDgwood,  Hag.  176 ..         ..  Will,  2 

EUdeo  Y*  Elsden,  Hag.  183        WiU»ll 

Greenwood  v.  GreaTes,  Hag.  77         . .         « Church  Rate^  3 

Gellow  V.  Bourne,  Hag.  192 Will,  12 

Grindall  v.  Grindall,  Hag.  1,10 Will,  8 ;  Practice,  I 

Hawaid  v.  Wilson,  Hag.  107 Will,  10 

Hattettv.  Hattett,H8g.  Ill ..     Wil],d 

Higgins  V.  Higgins,  Hag.  242  . .         . .         .  •       Inventory  and  Account,  2 

Hughes  V.  Turner,  Hag.  30,  52        . .         Power ;  Will,  1 

In  the  goods  of  Mary  Reeton,  Hag.  209        ..     ...         ..         ..         Will,  i 

Eliza  EUderton,  Hag.  210 Administration,  1 

— A.  Johnston,  Hag.  182  ..         ..         ..     Administi^tion,  2 

— ^ ' —  Catherine  Noel,  Hag.  207  . .         . .        Husband  and  Wife 

B.  J.  Ward,  Hag.  179  Will,  3 

Kenrick  V.  Eenrick,  Hag.  114 Adultery 

Lambert  v.  Weall,  Hag.  96,  102         . .         . .  Church  Rate,  7 ;  Poor  Rate 

Neeld  v.  Neeld,  Hag.  363         . .         . .         . .         . .     Cruelty,  1,  2,  3,  4,  5,  6 

NeU  V.  Neil,  Hag.  273        ..         ..         ..         ..         ..         ..  Alimony 

Owen  ▼.  Owen,  Hag.  261         Divorce 

Rich  V.  Busbnell,  Hag.  164,  170,  172     . .         ..        Rector,  1,  2 ;  Vicar.  1,  2, 
Rutherford  v.  Maule,  Hag.  213,  224,  238,  326      . .      Will,  5,  7,  13  ;  Pedigree 

Sampson  v.  Sampson,  Hag.  283         . .         . .     Practice,  3 

Smith  V.  Keates,  Hag.  275  Church  Rate,  4,  5  6 

Smyth  V.  Smyth,  Hag.  72 Stamp 

Swift  V.  Swifr,  Hajg.  139, 144,  243  . .         , .     Pleading,  1, 2 ;  Practice,  2 

Tudor  V.  Tudor,  Hag.  199  n Will,  6 

Wargent  v.  HoUings,  Hag.  247,  346        Will,  14 ;  Appeal 

Watney  v.  Lambert,  Ha^^,  184  Church  Rate,  2 
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PRIVY  COUNCIL. 

Bank  of  Bengal,  A  pp.,  Kast  India  Company,  Resp.  K.  245  . .  Promissoiy  Notes  of 

East  India  Company 

Case  of  the  Army  of  the  Deccan,  K.  103  Prize  Money 

Gopee  Mohun  Takoor,  App.,  Rajah  Radhanal,  Resp  K.  228  ..    Zemindar,  1,  2 
Gordon,  App.,  Moohummed  Khan,  Resp.  K.  225     . .         Limitations,  Statute  of 

In  re  Tupper,  K.  201 Appeal 

Le  Gros,  App.,  Le  Breton,  Resp.  K.  181      . .         . .         Royal  Court  of  Jersey 

Pownall,  App.,  Mascall,  Resp.  K.  161      . .         .^         . .       Bill  of  Exceptions 

Raja  Haimun  ChuU  Sing,  App.,  Koomer  GimsheamSing,  Resp.  K.  2<^ . .  Adoption 

Smith,  App.,  Ure,  Resp.  K,  188 Partnership 
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ABSTRACT  OF  PUBLIC  GENERAL  STATUTES. 

4  Will.  IV. — {continued,) 

Cap.  13. — An  Act  to  repeal  so  much  of  an  Act  of  the  last  Session  of  Par- 
liament, for  the  Prevention  of  Smuggling,  as  authorizes  Magistrates  to 
sentence  Persons  convicted  of  certain  offences  to  serve  his  Majesty  in  his 
Naval  Service,  and  to  alter  and  amend  the  said  Act.      [22d  May,  1834,} 

S.  1.  Repeals  so  much  of  the  3  &  4  WHl.  4,  c.  S3,  as  authorizes  and 
requires  justices  of  the  peace  to  order  penons  convicted  of  certain  ofiences 
therein  mentioned  to  he  sent  into  the  naval  service  for  five  years;  and 
also  so  much  of  the  said  act  as  imposes  certain  pecuniary  penalties  for 
offences  hereinafter  next  mentioned. 

S»  2.  Persons  found  to  have  heen  on  hoard  vessels  liable  to  forfeiture 
tinder  any  act  relating  to  the  customs  for  having  on  board  goods  subjecting 
such  vessels  to  forfeiture ;  and  all  persons  assembled  to  the  number  of 
three  or  more  for  the  purpose  of  running  spirits,  tobacco,  tea,  or  silk 
(such  tea  or  silk  being  of  the  value  of  £20  or  more)  or  procurLig  persons 
to  assemble  for  die  purpose  of  running  any  prohibited  goods ;  or  obstruct- 
ing officers  or  others  employed  for  the  prevention  of  smuggling ;  shall, 
on  being  convicted  before  any  two  justices,  he  sent  to  the  House  of  Cor- 
rection, to  hard  labour,  for  not  less  than  six  months  for  the  first  offence, 
nine  for  the  second,  and  twelve  for  the  third  or  any  subsequent  offence. 

S.  3.  Justices  having  limited  jurisdiction,  where  there  is  no  House  of 
Correction,  may  commit  to  some  other  House  of  Correction  near  to  the 
place  of  conviction. 

S.  4.  Where  persons  have  been  already  convicted  for  §ny  offence  not 
being  one  of  those  before  mentioned,  and  for  which  a  penahy  has  been 
inflicted  under  any  Customs'  Act,  the  justices  may,  in  default  of  payment, 
order  imprisonment  for  the  first  offence  for  not  less  than  six  nor  more 
than  nine  months,  or,  if  there  has  been  a  former  conviction,  for  not  more 
than  twelve  months. 

S,  5.  Where  the  offender  is  a  female,  or  from  age  or  sickness  in- 
capable of  hard  labour,  the  justices  may  order  imprisonment  only ;  pro- 
vided that  the  cause  of  mitigation  be  stated  in  the  warrant  of  commitment. 

S.  6.  Where  a  person  is  committed  for  any  offence  against  the  Cttstoms' 
Acts,  to  imprisonment  and  hard  labour,  and  it  appears  during  the  im- 
prisonment, that  the  offender  has  been  before  convicted  of  a  similar  offence, 
the  justices  may  extend  the  ta:m  of  imprisonment,  and  amend  the  wanmnt 
of  commitment  accordingly. 

S.  7.  Amended  warrant  need  not  refer  to  former  conviction. 

S.  8.  Power  given  to  justices  by  the  said  act  to  mitigate  penalties^  shall 
be  limited  to  convictions  for  a  first  offence. 
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S.  9.  The  treasury  at  commissioners  of  customs  may  release  persons 
committed  under  this  act. 

S.  10.  Informations  before  justices,  convictions,  and  warrants  of  commit- 
ment, shall  be  drawn  in  the  form  or  to  the  effect  in  the  schedule  of  this  act. 

Sk.  11.  Nob&  of  his  Majesty's  subjects  may  hoist  i(i  their  vessels  the 
Union  Jack,  or  any  pendants,  &c.  usually  worn  in  his  Majesty's  ships, 
and  prohibited  to  be  worn  by  Proclamation  of  January  I,  1801,  under  a 
penalty  of  £500  to  be  recovered  in  the  Admiralty  Courts,  or  Courts  of 
lying's  Bench  or  Exchequer,  at  the  suit  of  the  Attorney  General.   . 

S.  \%,  This  act  may  be  altered  this  session. 

SCHEDULE  TO  WHICH  THIS  ACT  REFERS. 

Form  of  Information, 

County  of  ,  >      Be  it  remembered,   that  on  the  day  of 

to  wit.  S  ,  in  the  year  of  our  Lord  ,  A.  B., 

officer  of  customs,  gives  us  and  ,  two 

of  his  Majesty's  justices  of  the  peace  in  and  for  ,  to 

understand  and  be  informed,  that  C.  D.,  on  the  day  of  , 

in  the  year  of  our  Lord  ,  [here  stale  tite  offence  as  in  the  Act 

of  Parliament,']  contrary  to  the  fonn  of  the  statute  in  that  case  made  and 
provided. 

Form  of  Conviction. 

County  of  ,  >      Be  it  remembered,  that  on  the  day  of 

to  wit.  S    V  ,  in  the  year  of  our  Lord  ,  an 

liKformation  was  exhibited  by  A.  B.,  officer  of  customs,  before  us 

and  ,  two  of  his  Mm^esty's  justices  of  the  peace 

in  and  for  ,   against  C.  D.,  which  said  information 

charged  that  the  said  C.  D.,  on  the  day  of  ,  in  the 

year  of  our  Lord  ,  ^here  state  the  (rffence,  as  in  the 

informatitmy]  contrary  to  the  form  of  the  statute ;  which  offence  [ ''  has 
lieen  duly  proved  before  us  the  said  justices/'  or  **  the  party  has  confessed 
himself  to  be  guilty  of,"  as  the  case  may  be"] ;  We  do  therefore  convict  the 
said  C.  D.  of  the  said  offence,  and  do  adjudge  that  the  said  C.  D.  [here 
insert  the  adjudication  of  the  justices.] 
'  Given  uiraer  our  hands  and  seals,  the  day  of 


Form  of  Warrant  of  Commitment. 

,  >      To  A.  B.,  officer  of  custon 
to  wit.  )  gaoler  or  keeper  of  the  at 


Coimty  of  , )      To  A.  B.,  officer  of  customs,  and  to  £.  F.,  the 


in  the 

Whereas  C.  D.  has  been  duly  convicted  before  us  and 

,  two  of  his  Majesty's  justices  of  the  peace  in  and  for 
of  hanng  [state  the  offtnce,  as  in  the  information] :  And  whereas  we 
1^  aoid  justices  did  adjudge  that  the  said  C.  D.  should  for  his  said  ofience 

:     These  are  therefore  to  require 
you  the  said  A.  B.  forthwith  to  take,  carry,  and  convey  the  said  C.  D.  to  the 

at  ,  in  the  ,  and  deliver 

him  into  the  custody  of  the  gaoler  or  keeper  of  the  said  : 

And  we  the  said  justices  do  hereby  authorize  and  require  you  the  said  £.  F., 
t'le  gaoler  or  keeper  of  the  said  ,  to  receive  and  take  the 

S^id  jC.  D,  into  your  custody,  and  to  [insert  the  punishment  according  to  the 
conviction.] 
Given  under  our  hands  and  seals,   at "  ,  the  day  of 
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Cap.  14.«-»An  Act  to •  repeal  io  itiudi < of  aeveral  Acts . as  euUiorizee.die 
iniiii^  any  Sums  of  Money  out  of  the  ConeoTidated  Fund -for  the  *fi)iiv 
oouragemeiii  af  th«  ndaing' f)r«  dresaaig  JBettip  or  Flaxw         '         . 

.  .  .[22dM»y,  183Wr 

Cap*  16 j — ^An  Act  to  regukte  the  Office  c^.the  Receipt  of  his  Maybsty'sifix^. 
ohequerat  WeBtminetep*  •  [22d  Maj^- l<8d^} 

Caf.  16*— An  Act  to  abolish  the  Office  of  Recorder  of  the  <kelat'Rollrolr* 
Clerk  of  the  Pipe  m  the  Bxchequer  of  Scotland^  [S^d  Ma);«  a^di*} 

Cap.  17.**-<Aji  Act  to  indemnify  Witnesses  ^who  may  giire  E^id^ic^  botfom 
the  Lords  Spiritual  and  Temporal,  on  a  Bill  for  prev^n^g^  Bffiiesy  and 
Corruption  and  illegal  practices  in  the  Election  of  Membeits  tojierys'iift 
Parliament  for  the  Borough  of  Warwick.  [22d  May,  IS^^] 

Cap.  18. — ^An  Act  to  indemnify  Witnessee  who  may  give  Evicknoe  hefiire 
the  Lords  Spiritual  and  Temporal,  on  a  Bill  to.  exclude  the  Freemen  o£ 
Liverpool  from  voting  at  the  Election  of  Members  of  Pailiamentfof  tfaafr 
borough.  {22d  May,  1884.] 

Cap.  19. — An  Act  to  repeal  certain  Duties  on  Inhabited.  Dweffiog-boKsei* .  « 

[16th  June,  1834.] 
S.  1*  Duties  imposed  by  the  48  G*  3,  c.  55,  and  3  &  4  W«  4y  o.  39,',Dn 
inhabited  dwelling-houses,  repealed  from  April  5th,  1834.  j  .:.v^  r,  i- 

S.  2.  Where  contracts  for  composition  include  the  said  dutieSy' Aha. com- 
missioners of  assessed  taxes  are  to  reduce  the  compositions  aoeQrdlf^ly«'^x:  • 
S.  3.  Qu^ifications  conferred  by  payment  of  the  said  dutie«  to  seiYNiin 
with  the  occupiers  of  houses  of  the  rent  or  value  specified  io:  tb^vVOCilfii 

acts.  •■■       v  l.-:'.C  » 

Cap.  20. — An  Act  to  explain  and  amend  an  Act.  passed  in  the  Thic^Hthild 
Year  tji  his  late  Majesty  King  George  the  Second,  to  reg^laUr  the[  Q^n- 
y^ance  and  Sale  of  Fish  at  first  hand.  [16th  June,  l^M*} 

Cap.  21. — ^An  Act  for  amending  certain  provisions  of  an  Act  of  th^.Thlitti^ 
sixth  of  George  the  Third,  for  regulating  the  buying  and  skiing , of  ^l^iQi^ 
and  Straw.  [1 6th  Juof ,  I83a^.] 

Cap.  22. — An  Act  to  amend  an  Act  of  the  Eleventh  Year  of  K.iDg.^{jei|3rgo 
the  Second,  respecting  the  Apportionment  of  Rents,  Annuities^  jai^)ot^er 
Periodical  Payments.  [16th  June,,  1834$^ 

Sw  I.  To  remove  doubts  arising  on  the  construction  of  the  s^tuto  ll.JG^ 
2,  c.  19,  and  to  provide  remedies  in  other  cases  recited,  it  is.  e»aetdd,>jl^ 
rents  reserved  and  payable  on  any  demise  of  lands,  tenemeixts^  ,or  h^n^d^ 
taments  which  have  been  or  shall  be  made,  ^d  which  dei^isofii  4i^l^ 
mined  or  shall  determine  on  the  death  of.the  p^srson  makiog.tj^^sacgf^ 
(dthongh  such  person  was  not  strictly  teoanit  for  iife,)  oroM^lleatl^if^ 
the  life  or  Kves  for^hich  such  pezson  was  entiided  to  such  h^e^ita^kfa^Ml 
shali^  so  far  as  respects  the  rents  reserved,  and  ibe  reeoveiiy  of:  4^  ^i^^fi:^ 
tion  thereof  by  the  person  granting  the  same,  his  or.her  Qse^AtojrS:  qt 
administrators,  be  considered  as  within  the  provisions  of  the  said  recited 
act. 

S.  2.  All  rents  service  reserved,  or  any  lease  by  a  tenant  in  fee  or  for 
life,  or  granted  under  a  power,  and  all  rents-charge  and  other  rents,  an-* 
nuities,  pensions,  dividends,  moduses,  compositions,  and  all  other  pay- 
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mtints  of  eveiy  fbttifiioo  made  payable  al  fixed  perioda,  niider  any 
waltnaxMkt  exeeuted,  or  bsb^  a  will,  coming  into  operatioii  «dWr  tliii  aet 
sball  be  apportioned,  86  that  the  penea  interested,  his  executory  adomaw- 
tratonr,  or  ass'gns^  sball  be  entitled  to  a  proportion  from  the  last  period  of 
psjrtneal^  but  subject  to  all  just  deductions ;  persons  so  entitled  to  bave  the 
ttune  i^medies  for  recovering  such  apportioned  parts,  when  the  eiitire.p<H> 
tl<m  MSI  become'  due,  as  they  would  have  had  for  recovering  the  entire. 
t&MsHf  bii^  80  that  the  peraons  liable  to  pay  rents  reserved  'sbaU  not  be 
reaocted  to  ibr  ^  appoirtioned  parts  ^ectfically,  but  the  enth-a  vents  shall 
bevreeaivVil  xtt  recovered  by  the  persons  who,  if  this  act  had  not  passed, 
weidd  have  been  entitled  to  the  whole ;  and  the  portions  sball  be  reeo- 
tet^  from  them  by  the  parties  entitled  thereto. 

•SI  0.  This  act  not  to  apply  to  cases  where  it  is  expressly  stipulated  that 
no  apportionment  shall  take  place,  or  to  annual  sums  made  payable  in 
pofides  of  assurance. 
C  AFv  Sd^-'An  Act  for  the  Amendment  of  the  Law  relative  to  the  Escheat  and 
Foifeitnre  of  Real  and  Personal  Property  bdden  in  trust. 

[27th  June,  1834.] 

6. 1,  Describes  the  estates  and  matters  included  in  the  provisions  of 
tins  act,  and  fixes  the  constructiop  of  terms  used. 

8v  2.  'Where  a  trustee  or  mortgagee  of  land  dies  seised,  without  an  heir, 
the  Cctart  of  Chancery  may  appoint  a  person  to  convey. 

4S;  &  No  land,  chattek,  or  stock,  vested  in  any  truatee  or  morfgagee,  or 
an^  ^fffofita  thereof,  shall  escheat  or  be  forfeited  to  the  crown,  or  to  any 
corporation,  lord  of  a  manor,  or  other  person,  by  reason  of  the  attainder 
h/lt  oonidetidn  of  such  trustee  or  mortgagee. 

-:  i£  4.  Tbie  provisions  of  this  act  to  extend  to  every  case  of  a  trustee 
btfdifg  Mme  beneficial  interest  in  the  same  subject,  or  some  duty  as 
tt^tee  to  perform,  and  ^so  to  cases  of  trust  arising  or  resulting  by  xm» 
ffficatum  of  law  or  construction  of  equity. 

6.  6.  Provided  that  this  act  shall  not  prevent  the  escheat  or  forfeiture 
of  flie^  beneficial  interest  of  such  trustee  or  mortgagee. 

S.  6*  Where,  before  the  passing  of  this  act,  any  such  trustee  or  mort* 
gi^ee,  el^r  in  whole  or  in  part,  shall  have  died  without  an  heir»  or  been 
convicted  of  any  offence  whereby  the  said  land,  chattels  or  stock  have 
eacileated  er  been  forfeited,  or  become  subject  to  escheat  or  forfeiture,  then 
ifef  e^rtry  such  case  they  shall  be  subject  to  the  control  oi  the  Court  of 
(%ancery,  for  the  use  of  the  party  beneficially  interested.  Provided  that 
tfhk  clause  shall  not  extend  to  any  land,  chattels,  or  stock  now  vested  m 
imy  peiBon  by  virtue  of  any  grant  made  subsequent  to  the  esehetft  or  fo|^^ 
IbitBmj  or  which  have  been  actuidly  vested  m  possession  of  the  pacty 
ehUAM  md^r  ^e  escheat  or  forfeiture  for  mcnre  than  twenfy  years  prior 
In  tlve  j^WBJng  of  this  act. 
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REGULJE  GENERALBS  (C.  P.). 

(Made  under  the  Fines  and  Recoveries*  Act.) 
HILARY  TERM,  4  WILL.  IV. 

Whereas  it  has  been  found  expedient  to  make  alterations  in  the  GeneM^  Rulett 
made  in  Michaehnas  Term  last  by  this  Court,  for  the  purpose  of  carrying  ihtft  iffibct 
the  statute  passed  in  the  3rd  and  4th  years  of  the  reign  of  his  present  Majaty,  c«f>. 
7f »  intituled,  "  An  Act  for  the  Abolition  of  Fines  and  Recoveries,  and  for  the 
Substitution  of  more  simple  modes  of  Assurance/' 

And  whereas  it  is  necessary  to  make  orders  touching  the  amount  of  the  reason- 
able fees  and  charges  to  be  taken  by  the  several  persons  appointed  to  carry  the 
powers  of  the  said  act  into  execution ;  and  it  will  be  convenient  that  all  the  orders 
and  regulations  made  by  the  Court  under  the  said  act  should  be  contained  in  the 
jsame  rule ; — 

Now  it  is  hereby  ordered,  that  the  said  General  Rules  be,  and  the  same  are 
hereby  revoked :  Provided  that  this  present  rule  shall  not  be  construed  in  any  re- 
spect  to  invalidate  any  proceedings  which  before  the  first  day  of  March  next  ensu* 
ing  shall  have  been  taken,  pursuant  to  the  direction  of  the  said  rules  of  Michaelmas 
Term  last. 

And  it  is  hereby  further  ordered,  that  where  any  acknowledgment  shall  be  made 
by  any  married  woman  of  any  deed  under  and  by  virtue  of  the  said  act,  before  com- 
missioners  appointed  under  the  said  act,  one  at  least  of  the  said  commiamoners  shall 
be  a  person  who  b  not  in  any  manner  inteiested  in  the  transaction  giving  occasion 
for  such  acknowledgment,  or  concerned  therein,  as  attorney,  solicitor,  or  agent,  or 
as  clerk  to  any  attorney,  solicitor,  or  agent,  so  interested  or  cooeernedt 

■And it  is  further  ordered,  tliat,  before  the  commissioners  shall  receive  such  ac« 
knowledgment,  theyj  or  in  case  one  of  them  shall  be  interested  or  concerned  as 
afoiesaid,  then  such  one  of  them  as  shall  not  be  so  interested  or  concerned,  do 
inquire  of  every  married  womau  separately,  and  apart  from  her  husband,  and  from 
the  attorney  or  solicitor  concerned  in  the  transaction,  whether  she  intends  to  give 
up  her  interest  in  the  estate  to  be  passed  by  such  deed,  without  having  any  provi* 
sion  made  for  her  in  lieii  of,  or  in  return  for,  or  in  consequence  of  her  so  giving  op 
such  interest;  and  where  such  married  woman,  in  ansvrer  to  such  inquiry,  shall 
declare  that  she  intends  to  give  up  such  her  interest  without  any  provision,  and  tlie 
said  commissioners  shall  have  no  reason  to  doubt  the  truth  of  such  declaration,  and 
shall  verily  believe  the  same  to  be  true,  then  they  shall  proceed  to  receive  the  said 
acknowledgment ;  but,  if  it  shall  appear  to  them,  or  to  such  one  of  them  as  afoce- 
said,  that  it  is  intended  that  provision  is  to  be  made  for  any  such  married  woman « 
then  the  commissioners  shall  not  take  her  acknowledgment  until  they  are  satisfied 
that  sueh  provision  has  been  actually  made,  by  some  deed  or  writing  produced  to 
them,  or  if  such  piovisioB  shdl  not  have  been  actually  made  before,  then  the  catf^- 
mtssionera  shall  requite  the  terma  of  sueh  intended  previ^en  to  be  shoctly  leduA^ 
into  writing,  and  shall  verify  the  same  by  their  signatures  in  the  maigin,  ftttJMioot. 
or  at  the  back  thereof. 

And  it  is  hereby  further  ordered,  that  the  affidavit  verifying  the  certificate  to  be 
made  pursuant  to  the  said  act,  and  which  certificate  shall  be  in  the  form  contained 
in  the  said  act,  shall  [except  in  such  cases  where  the  acknowledgment,  shall  be 
tftken  elsewhere  than  in  EngUndi  Wales,  or  Berwick«upon-Tweed,]  be  mftde  by 


some  practiniig  ftttoroey  <yr  solicitor  of  one  of  the  Coorts  at  WestmiDSter,  or  of  one 
of  die  counties  palatine  of  Lancaster  or  Btirliam,  and  that  in  all  cases  it  shall  be 
deposed,  in  addition  to  the  verification  of  iJie  said  certificate,  that  the  deponent,  [or 
if  more  than  one  person  join  in  the  affidavit],  that  one  or  .more  of  the  dqpoaents 
knew  the  person  or  persons  making  such  acknowledgment :  and  ^t,  at  the  time  of 
making  such  acknowledgment,  the  person  or  persons  msJiing  the  same  was  or  were 
of  fnll  age  and  competent  understanding :  and  that  one  at  least  of  the  commissioners 
taking  such  acknowledgment,  to  tlie  best  of  his  deponent's  knowledge  or  belief,  is 
not  in  any  manner  interested  in  the  transaction  giving  occasion  for  the  taking  of 
such  acknowledgment,  or  concerned  therein,  as  attorney,  solicitor,  or  agent,  or  as 
elem  to  any  attorney,  solicitor,  or  agent,  so  interested  or  concerned  \  and  that  the 
names  and  residences  of  the  said  commissioners,  and  also  the  place  or  places  where 
such  acknowledgment  or  acknowledgments  shall  be  taken,  shall  be  set  forth  in  such 
affidavit:  And  that  previously  to  such  acknowledgment  being  taken,  the  deponent 
had  inquired  of  such  married  woman,  [or,  if  more  than  one,  of  each  of  such  married 
women,]  whether  she  intended  to  give  up  her  interest  in  the  estate  to  be  passed ; 
and  also  the  answer  given  thereto;  and  where  any  such  manied  woman,  in  answer 
to  such  inquiry,  shall  declare  that  she  intends  to  give  up  her  interest  without  any 
provision,  the  deponent  shall  state  that  he  has  no  reason  to  doubt  the  truth  of  such 
declaration,  and  he  verily  believes  the  same  to  be  true.  And  where  any  provision 
has  been  agreed  to  be  made,  the  deponent  shall  state  that  the  same  has  been  made 
by  deed  or  writing,  or,  if  not  actually  made  before,  that  the  terms  of  the  intended 
{provision  have  been  reduced  into  writing,  which  deed  or  writing  he  verily  believes 
has  been  produced  to' the  said  Judge,  [Mister,  cnr  Commissioners.] 

Audit  is  hereby  further  ordered,  that  the  affidavit  shall  slate  the  parish  c^  several 
parishes,  or  place  or  several  places,  and  the  county  or  counties  in  which  the  seVeial 
premises  wherein  any  such  married  woman  shall  appear  to  be  interested,  shall  by 
deed  be  described  to  be  situate. 

And  it  is  hereby  further  ordered,  that  the  affidavit  shall  be  in  the  form  hereunto 
annexed,  subject  to  such  variations  as  the  circumstances  of  the  case  shall  render 
necessary,  or  such  affidavit  may  be  made,  where  it  is  found  convenient,  by  one  of 
the  said  commissioners,  with  such  variation  in  the  form  thereof  as  shall  be  necessary 
in  that  behalf. 

And  it  is  hereby  further  ordered,  that  the  certificates  and  affidavits  verifying  the 
same  shall,  within  one  month,  from  the  making  the  acknowledgment,  be  delivered 
to  dko  proper  ofHcer  appointed  under  the  said  act;  and  that  the  officer  shall  not  after 
that  time  receive  the  same  vrithout  the  direction  of  the  Court  or  a  Judge. 

And  It  is  hereby  farther  ordered,  that  the  fees  or  charges  to  be  paid  for  the  copies ' 
to  be  delivered  by  the  clerks  of  the  peace,  or  their  deputies,  or  by  the  officer  of  the 
said  Court,  and  for  taking  acknowledgments  of  deeds,  and  for  examining  married 
women,  and  for  the  proceedings,  matters,  and  things  required  by  the  said  act  to  be 
had,  done,  and  executed,  for  completing  and  giving  effect  to  such  acknowledgments 
and  examinations,  shall  be  as  follows : — 

•fo  a  Judge  or  Master  for  taking  the  acknowledgment  of  every  man-ied 
woman,  of  which  7«.  6d.  will  be  paid  in  the  case  of  a  Judge  to  his 
clerk,  and  the  residue  thereof  will  be  paid  over  to  the  Treasury,  and,  in 
the  case  of  a  Master,  the  whole  will  be  paid  over  to  the  Treasury,  or 
the  fee  fund  account  of  the  Court  of  Chancery  ..         ..         ..     16    8 

To  the  two  perpetual  commissioners  for  taking  the  acknowledgment  of 
every  married  womaii,  when  not  required  to  go  further  than  a  mile 
from  their  residence,  being  I3s.  Ad,  lor  each  commissioner    . .  . .     16     8 

To  each  conimissioner,  when  required  to  go  more  than  one  mile,  but  not 
exceeding  three  miles,  besides  his  reasonable  travelling  expenses     ..110' 
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'To'ea^h  cominiaiiotiei'y.'wheiB  thediatanoe  requifed  shall  exceed  fk<%e 
mileSk  besides  hU  reasoaaUe  travelling  expenses       • .         .  •-       '  •  • 

To  the  clerk  of  the  peace,  of  his  depaty,  for  every  seareh  '  . . 

To  the  same,  for  evdry  copy  of  a  list  of  eommjssionerB/j^revided  saetif'Kst 
shall  not  exceed  the  number  of  100  namea     . .         . .         . .    -'    .  V  - 

iTo  the  90sa&,  foe  every  further  complete  number  of  50  names,  an  ad- 
.  .  ditiooal  •  •  ' 

To  the  .officer,  for  every  search 

To  the  same  for  every  official  copy  of  the  certificate       . .         . .' 

To  the  same,  for  every  official  copy  of  a  list  of  commissionerB,  providf>d 

such  list  shall  not  exceed  the  number  of  100  names 
,  To  the  same,  for  every  further  complete  number  of  50  names  additional 

'io  the  same,  for  prepuring  every  special  commission,  including  a  fee  of 
5f .  to  the  clerk  of  the  (Jhief  Justice  or  oth«:r  Judge  for  the  fiat 

•To  the  same,  for  examining  tho  certificate  and  affidavit,  and  filing  atid   ' 
indexing  the  same,  as  inquired  by  the  said  act  of  theSd  and  4th  Wil- 
liam 4,  cap.  74  . .         . .         . .         . .         . .         . .         • .     0'    Sr    0 

And  it  is  hereby  further  ordered,  that  the  fees  and  charges  to  be  pL\6.  for  the 

entries  of  deeds  required  by  the  said  act  to  be  entered  on  the  court  rolls  of  manprs, 

and  for  the  indorsements  thereon,  and  for  taking  the  consents  of  the  protectors  of 

settlements  of  land  held  by  copy  of  court  roll,  where  such  consents  shall  not  be 

given  by  deed,  and  for  taking  surrenders,  by  which  dispositions  shall  be  made 

under  the  said  a9t,  by  tenants  in  tail  of  lands  held  by  copy  of  court  roll*  and  for 

entries  of  such  surrenders,  or  the  memorandums  thereof,  on  the  court  rolls^  shall  be 

as  follows : — 

£    s.  d. 
For  the  indorsements  on  fhe  deed  of  the  memorandum  of  production,  and 

memorandum  of  entry  on  court  rolls,  to  be  signed  by  tne  lord  steward 

or  deputy  steward,  each  indorsement  of  memorandum  5s.,  together  ..     0  10    0 
For  the  entries  on  the  court  rolls  of  deeds,  and  the  indorsements  thereon, 

at  per  folio  of  72  words         ...         . .         . .         . .         • .         ..006 

For  taking  the  consent  of  each  protector  of  settlement  of  lands . .         » •     0  Id    4 
For  taking  the  surrender  by  eacn  tenant  in  tail,  of  lands  . .         . .    ,0  13.    4 

For  entries  of  such  surrender,  or  the  memorandums  thereof,  on  the  court 

rolls,  at  per  folio  of  72  words  0    0    6 

Form  of  Affidavit  verifying  the  Certificate  of  Aeknowledgmwt  taken  in  purauMtB  of 
the  Act  of  Parliament f  to  be  made  bu  some  practising  Attorney  or  SoUcitisr,  and  to  be 
sworn  before  a  Judge  of  the  Court  tf  Common  PUas,or  a  Commissioner  appointed  for 
taking  Affidavits  in  the  said  Coifrt, 

In  the  Common  Pleas. 

A.  B.  of ,  in  the of ,  gentleman,  one  of  the  attornies  [or  solicitors] 

of  the  Court  of  — — ,  maketh  oath  and  saith,  that  he  knows  — ^,  the  Wife  or  — 7- 
in  the  certificate  hereunto  annexed  mentioned,  and  thatthe  acknowle<i^iDeat  therein 

mentioned  was  made  by  the  said ;,  and  the  certificate  signed  by  the  Judge,  [or 

Master,  or  by  A.  B.  of  &c.  and  C.  D.  of  &c.,  the  commissioners  in  the  said  certi- 

ficate  mentioned]  on  the  day  and  year  therein  mentioned,  at ,  in  the of 

< ,  in  the  presence  of  this  deponent,  and  that  at  the  time  of  making  such  acknow- 

.  ledgraent  the  said was  of  full  ege  and  competent  understanding,  and  tbat  the 

said  - —  knew  the  said  acknowledgment  was  intended  to  pass  her  estate  iR  the 
premises,  respecting  which  such  acknowledghnent  was  made,  [And  this  deponent 
further  sasth,  that  to  the  best  of  this  deponent's  knowledge  and  belief,  neither  of  the 
said  commissioners  is  (or  the  said  A.  B.  or  the  said  C.  I),  one  of  the  said  commis- 
sioners is  not)  in  any  manner  interested  in  the  transaction  giving  occasion  for  such 
acknowledgment,  or  concerned  tberein  as  attorney,  solicitor,  or  agent,  or  as  clerk  to 
any  attorney,  solicitor,  or  agei^t,  so  interested  or  concerned].*    And  this  deponent 

f  ^  The  lines  within  brackets  to  be  omitted,  when  acknowledgment  taken  by  a  Judge 
or  Master. 
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further  saith,  ths^t  pieyiau»  U>  the  nkl  -«h-^  (the  marridi  woman)  making  the 
said  acknowledgment,  he  thi»  depooent  ioqiiired  of  the  said  •^^-^-  (the  married 

woman)  or  if  more  than  one,  of  each  of  Ibeni  the  said  -^ afid  — —  (the  maiiied 

women)  whether  she  intended  te  give  ap  her  interest  in  the  estates,  in  respect  of 
which  sach  acknowledgment  was  taken*  without  haTiog  any  provision  made  for  her 
in  lieu  of^or  in,  reU^m  fof)  or  in  cooseqamice  of  her  so  givitifr  up  ber  ititerest  in 

such  estates,  and  that  in  answer  to  such  inquiry  the  said (&e  married  woman) 

declared  that  she  did  intend  to  give  up  her  interest  in  the  said  estates,  without 
bayiag  any  provision  made  for  her  in  lieu  of,  or  in  return  for,  or  in  consequence  of 

her  so  givjog  \x^  such  her  interest  f  of  which  declaration  of  the  said  -^ (the  mar- 

fiedwoman)  this  denonent  has  no  reason  to  doubt  the  tnith,  and  verily  beiteres  the 
same  to  be. true,  or  declared  that  a  provision  was  to  be  made  for  Iter  in  consequence 
of  her  giving  up  such  her  interest  in  the  said  estates.  And  this  deponent  lastly 
9eitb»  that,  before  her  ackoowled^ent  was  so  taken,  he  was  satined,  and  does 
now  yerHy  believe  that  such  provision  has  been  made  by  deed  or  writing,  or  that 
the  tenn^  thereof  have  been  reduced  into  writing,  and  that  such  deed  or  writing  has 
)^eQ. produced  to  the  said  Judge,  Master,  or  Commissioners.  And  lastly,  this  de- 
ponent saitb,  that  it  appears  by  the  deed  acknowledged  by  the  said (the  mar- 

.ried  woman)  that  the  premises  whei^in  she  is  stated  to  M  interested  are  described 

to  be  in  the  parish  or  place  of ,  or  parishes  or  {^aces  of  —  and  — r—,  in  the 

county  of [or  counties  of  -— ,  as  the  case  may  be*} 

•   Sworn,  &c. 

'  N.  B. — When  the  whole  of  the  facts  cannot  be  spoken  to  by  one  deponent,  varla- 
tibnainay  be  made  to  enable  more  than  one  deponent  to  state  their  respective  parts 
of  the  affidavit. 


TRINITY  TERM,  4  WILL.  IV. 

It  is  ordered,  that  from  and  after  the  last  day  of  this  term,  where  such  parts  of  the 
affidavit,  verifying  the  certificate  of  acknowledgment,  taken  in  pursuance  of  the  late 
abt  6t  parliament,  respecting  fines  and  recoveries,  as  state  "  the  deponent's  know- 
ledge of  the  party  making  the  acknowledgment,  and  her  being  of  full  age ;''  cannot 
be  deposed  to  by  a  commissioner,  or  by  an  attorney  or  solicitor,  the  same  may  be 
deposed  to  by  some  other  person,  whom  the  person  before  whom  the  affidavit  shall 
Ixr  made  shall  consider  competent  so  to  do. 

'  Arid  it  is  further  ordered,  that  where  more  than  one  married  woman  shall  at  the 
'same  time  acknowledge  the  same  deed,  respecting  the  same  property,  the  fees 
directed  by  the  said  rules  to  be  taken  shall  be  taken,  for  the  first  acknowledgment 
o^ly. 

And  the  fees  to  be  taken  for  the  other  acknowledgment  or  acknowledgments,  how 
many  soever  the  same  may  be,  shall  be  one- half  of  the  original  fees,  and  so  also, 
where  the  same  manied  woman  shall  at  the  same  time  acknowledge  more  than  one 
deed  respecting  the  same  property. 

And  where,  in  either  of  the  above  cases,  there  shall  be  more  than  one  acknow- 
■ledgHEient,  all  such  acknowledgments  may  be  included  in  one  certificate  and  affi- 
d«tit.' 

"In  every  case  the  acknowledgment  of  a  lease  and  release  shall  be  considered  and 
ps^ld  for  as  one  acknowledgment  only. 
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On  tfa^  present  dccftsion  we  have  little  mbre  to  do  than  to  enamerate  the  priacifal 
B^h  "Velating  to  legiil  matters,  which  have  recently  occupied  the  attention  of  the 
legislature ;  for  these  constitute  the  only  events  within  our  jurisdiction,  and  onf 
reasons  for  or  against  almost  all  of  themi  have  been  fully  staled  in  former  numbers 
6f  this  woric. 

Bills  have  been  inti'odueed  for  the  Registration  of  Births  and  Maitiages,  by  Mr. 
W.  Brotigham;  for  the  Amendment  of  the  new  Election  Law,  by  Lord  John 
Russell;  for  the  Abolition  of  Capital  Punishment,  and  for  allowing  Counsel  fitf 
PlIsiHiers  to  Kddress  the  Juiy,  by  Mr.  Ewart;  for  the  Abolition  t>f  the  Prac- 
tice of  Hanging  in  Chains,  by  Mr.  Ewart  j  for  Mitigating  the  Pnnishment  in 
Cases  of  Arson,  by  Mr.  Lloyd  ;  for  rendering  more  effectual  Proceedings  before 
Justices  of  the  J*eace,  by  Lohi  Howick ;  for  Improving  the  Administration  of  Jus- 
tice in  Boronghs ;  for  rendering  uniform  and  regulating  the  Execution  of  Wills  ot 
Real  and  Personal  Property ;  for  Facilitating  the  Exchange  and  Sale  of  Settled 
Estates ;  for  the  Abolition  of  Imprisonment  for  Debt  and  otherwise  altering  the 
Law  of  Debtor  and  Creditor,  by  the  Attorney- G eneral ;  for  the  Abolition  of  Arrest 
on  Mesne  Process  for  Debts  not  exceeding  £20  and  not  secured  by  writing  &c., 
by  Mr.  Pollock ;  for  Assimilating  the  Practice  of  the  Common  Pleas  at  Lanca^r 
to  the  Practice  of  the  Superior  Courts  at  Westminster,  also  by  Mr.  Pollock. 

Most  of  these  bills  will  pass,  or  have  already  passed,  the  House  vf  Comnums, 
which  is  now  too  much  under  the  influence  of, popular  prejudice  for  legal  reforms  to 
be  properly  discnssed  in  it.  The  House  of  Lords  is  our  only  h(^  on  sueh  oeca* 
sion^,  and  there,  we  doubt  not>  all  the  crude  and  ill-considered  enactinentA  of  each 
of  tfiem  will  be  lopped  off.  There  are  a  few>  however,  which  ought  tMt,  an  our  efi- 
nion,  to  be  permitted  to  pass  at  all.  Of  this  number  are  both  the  bills  for  the 
eboHtioQ  of  imprisonment  for  debt  j  and^  with  the  highest  respect  for  Mr.  Pollock's 
authority,  we  should  be  glad  to  see  his  bill  for  improving  the  practios  of  the  Court 
of  Common  Pleas  at  Lancaster  thrown  out.  All  the  objections  urged  afaiast  the 
provincial  courts  of  Wales  are  equally  applicable  to  the  provincial  court  in  a^onn*' 
iion;  it  forms,  moreover,  a  most  inconvenient  check  on  the  pToceedii%&of  the 
superior  courts,  so  far  as  its  jurisdiction  extends* 

The  General  Register  Bill  has  been  thrown  out  by  so  large  a  majority  as  t9  ren- 
der its  reproduction  for  some  time  to  come  unnecessary  \  for  the  present,  therefoie> 
we  shall  take  leave  of  the  measure  with  a  single  observation :  one  of  its  imttiediate 
objects  was^  ds  its  ultimate  efieet  must  have  been,  to  curtail  the  profits  of  the  convey* 
ancing  portion  of  the  bar ;  yet  no  sooner  were  the  object  and  anticipated  effocteMtdie 
known  t6  them,  than,  as  a  body,  th^y  strenuously  and  perseveringly  su{^rfeed  it^ 

Chancery  Reform  is  again  at  a  stand-still,  notwithslending  the  laudable  exertions 
of  Mr.  Lynch,  whose  expose  was  unfortunately  cut  short  by  the  sudden  disappearance 
(perhaps  not  exclusively  attributable  to  ennui  or  exhaustion)  of  his  auditors.  So 
much  of  the  amended  equity  system  as  is  thought  to  have  succeeded  is  about  to  be 
adopted  in  Ireland ;  which  by  thus  following,  hand  passibus  aquis,  in  our  train,  has 
secured  the  important  advantage  of  trying  more  than  one  hazardous  experiment  in 
legislation,  at  our  cost. 


advisable  to  mitigate  ihe  penallj  which  he  had  earned  to  be 
ippellantai  cosls. 

I  passages  assumbg  10  be  eitracts  rrom  itie  evidence  gives  by 

Toie  Ihc  cammitlee  appoiated  to  iDqaire  iato  Ihe  pieieni  state 

^1,  was  the  fallowing  :  "  Lord  Braugham  had  much  nther  be 

fic  diTcct  iva;,  wbich  it  hai  lieen  soggeated  should  be  punahed, 

5Qeral  way  of  comment  wliich  some  would  make  allowable." 

ice,  be  was  cErtaialy  libelled  according  to  bii  heait'i  desiie; 

doubl  tbe  wiiler  was  thoroughly  convinced  of  the  ptopiie^  of 

utter  groundlessness,  however,  placed  bim  enlirelj  at  the  metcjr 

vlio,  to  do  him  justice,  manifesled  little  wish  to  make  an  an- 

idvantage,  so  bi  as  related  to  the  puaishmeoL    Bat,  with  his 

i^nl,  be  contrived  to  keep  on  talking  until  be  bad  nearly 

himself;    and   altogether  tl^e  adventure  strikes  oi  to  be  OIM 

mirers  of  Lord  Brougham  would  be  not  lony  lo  eraae  from 

eeding^  are  freab  in  the  recollection  of  onr  readers.    We 

fer  to  two  points  to  justify  this  opinion :    I.  When  Laid 

t  tbe  matter  before  the  House  of  Lords,  he  denied  seriatim 

;e,  pardcalaTly  the  assertion  (hat  Lord  Denman  had  sng- 

')ennian  expressly  stated  in  tbe  subse^ioeal  debate  that  he 

Chancellor,  in  reply  to  tbe  aneitioo,  that  he  hid  himsetf 

I ,.  contented  hunself  with  a  simple  refereikce  to  dates,  whicb 

that  he  bftd  left  the  bar  at  Ihe  time  the  appeal  to  the  lards 

•%i  diungenuously  leaving  the  public  to  infer  (and  the  in- 

that  he  had  never  recommended  any  appeal  at  all.    We 

r  excessive  contumely,  heaped  by  himself  and  othen  on 

have  been  spared  without  any  disparagement  of  dignity. 

~e  has  been  referred  to  a  Select  Committee.    One  of 

implaint  against  tbe  course  adopted  by  the  Benclieri 

lie  public  press  were  prevented  from  pabtistuDg  the 

ly ;  tiie  public,  he  urged,  wonld  read  the  evidenca 

IS,  but   could  hardly  be  expected  to  andergo  the 

ip.    One  of  tbe  first  acta  of  die  Select  Committee 

of  thdr  pTDceedings  until  tbe  termination  of  the 

died  to  poetpone  any  further  commentaij  that  we 

^se.    Whatever  the  Report  may  be,  it  can  mate 


264  Events  of  the  Quarter. 

pleasure ;  for  it  is  not  because  it  is  competent  to  a  party  to  appeal  —for  in  every  case 
it  was  competent  for  them  to  do  so ;  it  is  not  because  a  certificate  of  counsel  can  be 
obtained  in  support  of  an  appeal — for  this,  in  the  hurry  of  business,  may  inadvert- 
ently be  given — that  parties  are  justified  in  coming  here,  exhausting  the  suitors' 
money  and  the  time  of  your  Lordships ;  and  if  your  Lordships  do  not  visit  the  par- 
ties with  your  displeasure  in  something  more  than  an  affirmance  of  the  judgment  of 
the  court  below,  it  might  be  well  and  truly  said,  that  this  court  of  appeal,  which 
was  intended  for  the  benefit  of  suitors,  was  not  a  court  of  redress,  but  a  court  of 
vexation.  I  consider  that  no  counsel  of  common  law  ought  to  have  certified  that 
this  was  a  case  for  appeal.  Every  counsel,  before  putting  his  hand  to  such  a  certi- 
ficate, ought  to  have  known  the  case  of  Hartley  and  Case,  in  the  last  edition,  and 
not  the  fourth,  or  it  might  be  the  first,  of  that  learned  judge's  [Mr.  Baron  Bay- 
ley's]  work  referred  to.  My  Lords,  T  hold  this  case  to  be  one  in  which  there 
is  not  a  shadow  of  pretence  for  appealing ;  and  I  will  venture  to  express  a  .hope 
that  if  there  be  any  other  cases  of  appeal  of  a  similar  description  set  down,  that 
the  parties  who  have  brought  them  will  withdraw  them  in  time,  otlierwise  they  may 
repent  of  their  pertinacity.  I  move,  my  Lords,  that  the  judgment  of  the  court  below 
be  affirmed,  with  costs  not  exceeding  £350."4 

There  is  no  department  of  knowledge  in  which  (with  some  few  modifications) 
the  maxim  that  **  fools  rush  in  where  angels  fear  to  ti-ead,"  is  more  applicable  than 
in  law.  Ignorance  proceeds  rashly  and  recklessly,  where  learning  stands  hesitating 
amid  doubts.  It  is  now  admitted — nay,  proved  to  demonstration — that  the  point 
in  question  was  the  very  opposite  of  clear :  that  Lord  Tenterden,  on  the  trial  of  the 
cause,  expressly  invited  the  appellant  to  take  the  steps  necessary  for  carrying  the 
question  befoi^  the  highest  tribunal,  because  the  highest  tribunal  alone  could  pro- 
perly, reconsider  the  case,^  which  he  felt  to  be  imperative,  on  himself :  that  Sir 
James  Scarlett,  Mr.F.  Pollock,  and  Lord  (then  Mr.)  Brougham,  united  in  advising 
the  appeal  to  the  Exchequer  Chamber,  through  which  alone  the  case  could  be 
brought  before  the  House  of  Lords.  Sir  James  Scarlett  and  Mr.  Pollock  have  both 
declared  subsequently,  that,  if  applied  to,  they  should  have  considered  themselves 
fully  justified  in  recommending  the  ultimate  appeal :  atid  Lord  Denman  candidly 
avowed  that  even  subsequently  to  the  argument  before  their  Lordships,  he  had. 
entertained  considerable  doubts  upon  the  point.  It  is  therefore  clear  that,  in  his 
eagerness  to  curry  popular  favour  by  declaiming  against  the  supposed  abuses  of  the 
law,  Lord  Brougham  was  guilty  of  a  gross  act  of  injustice  to  the  plaintiff  and  his 
solicitors, — to  say  nothing  of  the  discredit  brought  ypon  the  House  of  Lords  by  tbia 
new  exhibition  of  the  intemperance  of  its  head.  Unfortunately,  the  Morning  Post 
was  equally  intemperate  in  its  exposure  of  him ;  and  he  has  thus  been  enabled  to 
come  off  with  the  sembla'nce  of  victory,  where,  in  reality,  he  richly  merited,  and 
would  otherwise  have  been  encountered  by,  defeat.  The  judgment  .of  the  House 
of  Lords  was  affirmed  with  heavy  costs,  but  by  a  (not  well-known)  practice  of 
that  House,  it  was  entered  on  the  printed  journals  as  "postponed  tine  die***  The 
discrepancy  attracted  attention,  and  was  a  frequent  subject  of  discussion  on  the 
evening  preceding  the  appearance  of  the  article  in  the  Morning  Post ;  which  at 
once  brought  the  question  to  an  issue,  by  boldly  imputing  the  variation  between 
the  judgment  and  the  entry  to  Lord  Brougham,  who,  it  was  supposed,  might  have 
adopted  this  mode  of  securing  himself  a  locus  pcenitentuef  in  case  he  should  sub- 

^  Hardy  v.  (!!ase.  The  stress. laid  upon  it  by  Lord  Brougham  is  irreustibly  ridi^ 
culous ;  no  one  can  fail  tb-see  that  it  was  quite  new  to  himi  though  familiar  in  all  its 
bearings  to  every  one  else. 
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sequenOy  find  it  advisable  to  mitigate  the  penalty  which  he  had  caused  to  be 
iDflicted  upon  the  appellant  as  costs. 

Amongst  certain  passages  assuming  to  be  extracts  from  the  evidence  giveti  by 
Lord  Brougham  before  the  committee  appointed  to  inquire  into  the  present  state 
of  the  I^w  of  Libel,  was  the  following :  "  Lord  Brougham  had  much  rather  be 
libelled  in  the  specific  direct  way,  which  it  has  been  suggested  should  be  punished, 
than  in  the  vague  general  way  of  comment  which  some  would  make  allowable.'* 
Id-  the  present  instance,  he  was  certainly  libelled  according  to  his  heart*s  desire ; 
and  jtbefG  cap  be  no  doubt  the  writer  was  thoroughly  convinced  of  the  propriety  of 
thie  accusation.  Its  utter  groundlessness,  however,  placed  him  entirely  at  the  mercy 
of  the, Chancellor,  who,  to  do  him  justice,  manifested  little  wish  to  make  an  un- 
generous use  of  his  advantage,  so  far  as  related  to  the  punishment.  But,  with  his 
usiijU  lack  of  judgment,  he  contrived  to  keep  on  talking  until  he  had  nearly 
turned  the  tables  on  himself;  and  altogether  tl)e  adventure  strikes  us  to  be  one 
whi^h  the  warmest  admirers  of  Lord  Brougham  would  be  not  sorry  to  erase  from 
his  history.  The  proceedings  are  fresh  in  the  recollection  of  our  readers.  We 
shall  therefore  only  refer  to  two  points  to  justify  this  opinion:  1.  When  Lord 
Brougham  first  brought  the  matter  before  the  House  of  Lords,  he  denied  seriatim 
every  item  of  the  charge,  particularly  the  assertion  that  Lord  Denman  had  sug- 
gested a  doubt :  Lord  Denman  expressly  stated  in  the  subsequent  debate  that  he 
had  done  so,  2.  The  Chancellor,  in  reply  to  the  assertion,  that  he  had  himself 
recommended  the  appeal,,  contented  himself  with  a  simple  reference  to  dates,  which 
cevtainly  made  it  appear  that  he  had  left  the  bar  at  the  time  the  appeal  to  the  Lords 
y^w  instituted;  thus  most  disingenuously  leaving  the  public  to  infer  (and  the  in* 
fe'rence  was  very  general)  that  he  had  never  recommended  any  appeal  at  all.  We 
alfP  think  that  the  terms  of  excessive  contumely,  heaped  by  himself  and  others  on 
the  supposed  writer,  might  have  been  spared  without  any  disparagement  of  dignity. 

Mu  Whittle  Harvey's  case  has  been  referred  to  a  Select  Committee.  One  of 
Ivs.principal  grounds  of  complaint  against  the  course  adopted  by  the  Benchers 
wsgi,  that  the  reporters  for  the  public  press  were  prevented  from  publishing  the 
proceedings  from  day  to  day;  the  public,  he  urged,  would  read  the  evidence 
pieee-n>eal  in  the  newspapers,  but  could  hardly  be  expected  to  undergo  the 
labour  of  reading  it  in  the  lump.  One  of  the  first  acts  of  the  Select  Committee 
was  to  /orbid  the  publication  of  their  proceedings  until  the  termination  of  the 
Inquiry ;  so  that  we  are  compelled  to  postpone  any  further  commentary  (hat  we 
may  have  to  offer  upon  the  case.  Whatever  the  Report  may  be,  it  can  make 
T^5t  little  change  in  the  general  estimate  of  his  character.  A  Committee  of  the 
Hotiae  of  Commons  is  the  very  worst  sort  of  tribunal  that  can  be  imagined  for 
^  conduct  of  a  delicate  investigation ;  and  the  materials  of  which  this  Committee 
i|^  composed  will  hardly  make  it  an  exception  to  the  rule.  The  original  list 
^framed  .by  Mr.  Q'Connell,  most  probably  under  the  Member  for  Colchester's 
inslractions  and  advice)  consisted,  by  a  singular  coincidence,  almost  exclusively 
9f  n^^pbers  who  had  declared  in  Mr.  Harvey's  favour,  and  members  notoriously 
.unable  to  attend;  and  the  appointment  of  Mr.  O'Connell  as  Chairman  was  a 
sufficient  proof  of  the  leaning  of  the  acting  majority.  The  public  will  also  feel 
that  it  is  absurd  to  attempt  reversing  the  solemn  decisions  of  juries  and  judges 
]l|^n  any  et  parte  statement,  after  the  death  of  the  adverse  parties  and  witnesses. 
If  this  is  to  be  allowed,  what  convict,  we  ask  again »  might  not  claim  a  rehearing, 
if^on.htft,i«t|im  from  transportation,  he  found  the  prosecutor  dead,  and  the  evi- 
deooe  JicaUeriedor destroyed  1   If  nothing  more  were  necessary  than  to  get  a  former 
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clerk  or  acquaintance  ta  assert  (or  even  swear  to)  the  facts  necessary  io  establish 
a  jrrimd  facie  case  of  innocence,  there  is  scarcely  a  pickpocket  or  swindler  who 
might  not  claim  and  efiect  his  own  perfect  restoration  to  society.  What  makes 
Mr.  Harvey's  condition  still  more  hopeless  is,  that  the  Committee  are  confining 
themselves  to  the  two  cases  relied  upon  by  the  Bench,  so  that  the  imputations* 
grounded  upon  many  others  will  remain  at  all  events.'  We  shall  review  the 
additional  evidence  in  a  future  Number ;  we  already  know  the  purport  of  it,  and 
it  rather  confirms  than  weakens  our  former  impression  of  the  case. 

Three  new  King's  Counsel  have  been  appointed  :  Mr.  Thesiger,  Mr.  William 
£rle,  and  Mr,  M.  D.  Hill.  Great  complaints  are  making  of  the  exclujdon  of 
other  gentlemen  from  the  rank,  but  we  cannot  engage  in  the  argument  without 
infHnging  a  rule  we  have  rigidly  prescribed  to  ourselves :  never  to  comment  on  die 
general  merits  of  any  practising  member  of  the  profession  whose  professional  in< 
terests  could  be  afiectcd  by  the  commentary. 

Decided  opinions  in  favour  of  Sir  Augustus  d'Este's  claim  as  regards  Hanover 
have  been  given  by  some  of  the  most  distinguished  German  jurists.  We  shall  de- 
vote an  article  to  this  branch  of  the  subject  in  our  next  Number. 

^  The  details  of  three  were  given  in  our  twenty-third  Number  ;  and  two  othera 
were  given  at  length  in  the  Morning  Post. 


NOTICES  TO  CORRESPONDENTS. 

We  thank  a  correspondent  for  some  acute  remarks  on  the  case  of  Odarti  T4 
Palmer,  though  we  do  not  coincide  with  all  of  them. 

We  have  already  endeavoured  to  procure  nlaierials  for  the  8«gg«rted  biography, 
bat  in  vain.    Can  our  correspondent  inform  us  where  any  are  to  be  found  1 

We  think  that  no  second  probate  would  be  netwwuy. 
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Instructions  for  Country  Attomies.  By  John  Frederick  Archbold,  Esq.  of  Lincoln's 
Inn,  Barrister  at  Law.    In  2  vols.  12mo.    Price  1/.  Is.  boards* 

Suggestions  for  a  Reform  of  the  Court  of  Chancery,  by  a  Union  of  the  Juris- 
dictions  of  Equity  and  Law  :  with  a  Plan  of  a  new  Tribunal  for  Cases  of  Lunacy. 
By  Arthur  James  Johnes,  of  Lincoln's  Inn,  Esq.    In  8vo.    Price  5<.  boards. 

An  Appendix  to  Bythewood's  Conveyancing,  by  Messrs.  Parken  and  Stewart; 
showing  the  Alterations  effected  by  the  recent  Acts,  with  the  Precedents  rendered 
necessary  by  them.  By  James  Stewart,  of  Lincoln's  Iim,  Barrister  at  Law.  In 
royal  8vo.    Price  4s.  sewed. 

The  Practice  of  the  Superior  Courts  of  Common  Law,  as  altered  by  Statute  and 
Rule,  during  the  present  reign ;  with  an  Appendix,  containing  the  Rules  on 
Pleading  of  Hilary  Term,  4  Will,  4.  presented  to  parliament  Feb.  5, 1834 ;  with 
Notes,  explaining  the  object  and  effect  of  the  AkeiatioBft.  By  Attaad  S.  Bovliiig, 
Esq.  of  Gray's  Inn^Baifiitar  at  Law.    In  I2mo.    Price  7s.  cloth  boards. 
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[This  book  has  already  established  a  good  character.    The  present  edition 
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A  Practical  Treatise  on  the  Law  of  Bills  of  Exchange,  Promissory  Notes,  Bank 
Notes,  Bankers'  Cash  Notes,  and  Checks ;  with  an  Appendix  of  Statutes,  and 
the  Forms  of  Pleading.    By  John  Barnard  Byles,  Esq.,  of  the  Inner  Temple, 
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The  Conveyancers'  Recital- Book ;  with  explanatory  Introduction  and  Notes. 

By  Thomas  Martin,  Esq.,  of  Lincoln's  Inn.     In  12mo.    Price  10s.  6d,  boards. 

[A  publication  which  will  retain  a  considerable  degree  of  utility  until  the 
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A  Practical  Treatise  of  the  Law  of  Vendon  aad  Purehasers  of  Estates.  By 
Sir  Edward  Sugden.  The  Ninth  «ditioii.  In  2  vols,  royal  8vO.  Price  U.  lis. 
boards.  [See  ante,  p.  87.] 
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ART.  I.— ORIGIN,  NATURE  ANJD  HISTORY  OF  OATHS. 


Oaths,  their  Origin,  Nature  and  History,  By  James  Endell 
Tyler,  B.D.  Rector  of  St.  Giles  in  the  Fields,  and  late 
Fellow  of  Oriel  College.     London.    1834.    pp.319. 

In  our  .opinion  Mr,  Tyler  has  rendered  a  good  service  to  the 
cause  of  improvement  and  civilization  by  the  publication  of 
the  present  work.  He  has  not  been  deterred  by  timidity,  or 
indolence,  or  indifference  from  attacking  established  institu- 
tions, which  seemed  to  him  productive  of  great  and  serious 
evils;  and  he  has  discussed  their  policy  without  fanaticism) 
and  in  that  spirit  of  calmness  and  impartiality  which  unhap- 
pily is  of  so  rare  occurrence  in  political  controversy.  Mr. 
Tyler's  work  may  be  considered  as  consisting  of  three  parts — 
1.  He  gives  a  historical  account,  more  or  less  complete,  of  the 
different  forms  of  oaths  adopted  in  different  countries.  2.  He 
discusses  the  religious  question  as  to  the  taking  of  oaths,  t?iz. 
whether  oaths  are  permitted  or  sanctioned  by  the  Christian 
religion.  And  3.  He  inquires  whether  the  judicial  and  other 
oaths  required  by  the  law  of  England  to  be  taken  on  numerous 
occasions,  are  on  the  whole  advantageous  or  disadvantageous 
to  the  community.  We  propose,  in  laying  before  our  readers 
a  short  abstract  of  the  principal  heads  of  Mr.  Tyler's  book^ 
first  to  offer  some  remarks  on  tlie  aature  of  an  oath,  and  the 
different  forms  under  which  it  has  been  s^lministered  in  various 
countries;  and  afterwai-ds  to  eisamine  how  far  the  use  of  oaths 
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in  courts  of  justice  and  elsewhere  affords  any  security  for  the 
truth  of  the  swearer's  statements  or  his  performance  of  his 
undertakings.  On  the  religious  question  as  to  the  sinfulness 
of  an  oathy  we  can  only  offer  a  few  observations,  as  it  does  not 
properly  lie  within  the  province  of  this  Journal. 

The  most  ancient  oaths  appear  for  the  most  part  to  have 
been  imprecatory  formulas,  by  which  the  swearer  called  down 
the  vengeance  of  the  gods  upon  his  head  if  he  did  not  say 
that  which  he  believed  to  be  true.  In  general,  moreover,  the 
punishment  of  heaven  was  supposed  to  be  inflicted  in  this 
life,  either  on  the  perjurer  or  his  descendants,  and  not  to  be 
reserved  for  another  state  of  existence.  A  remarkable  instance 
of  this  kind  of  oath  occurs  in  the  Mosaic  law ;  according  to 
which  ^  woman  suspected  by  her  husband  of  adultery  could 
be  carried  before  a  priest;  and  the  priest  administered  to  her 
an  oath  by  which  she  imprecated  on  herself  a  miserable 
lingering  death,  if  she  was  not  innocent  of  the  guilt  imputed 
to  her.^  In  Homer  likewise  several  oaths  occur,  which  are 
in  the  imprecatory  fonn,  and  moreover  suppose  the  punish- 
ment to  come  not  after  but  before  death.  ^*  One  usual  (says 
Mr.  Tyler)  and  I  should  conceive  an  imposing  form  of  oath 
among  the  early  Greeks,  as  we  learn  from  Homer,  was  to 
mingle  wine  to  typify  the  union  and  concord  which  then  pre- 
vailed between  the  parties,  and  then  to  offer  a  prayer  and  to 
pour  the  wine  on  the  ground,  with  an  imprecation  that  who- 
ever should  first  break  the  oath  might  have  his  brains  and 
blood  scattered  in  the  same  manner  as  that  wine  was  poured. 
The  words  of  Homer,  literally  rendered,  run  thus : — 

"  And  from  the  pitcher  they  drew  the  vrine  and  poured  it 
into  cups,  and  offered  their  prayers  to  the  eternal  gods.  And 
thus  would  each  one  of  the  Greeks  and  Trojans  say,  *  Thou 
Jove  most  glorious,  most  great,  and  ye  other  immortal  gods, 
— whichever  party  shall  first  violate  these  oaths,  thus  may 
their  brains,  their  own  and  their  children's,  be  scattered  upon 
the  ground, as  this  wine'is  now,'  &c." — {lUad,  iii.  297,)  p.  120. 

So  again  in  another  passage  of  Homer,  referred  to  by  Mr. 
Tyler,  where  Agamemnon  says — 

^*  Know  now,  first  Jo^e,  of  gods  the  highest  and  the 
mightiest,  and  Earth  and  Sun !     The  furies  too,  who  beneath 

*  Numbers,  v.  11 — 31. 
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the  earth  pumah  the  man  whoever  has  sworn  to  a  falsehood  ! 
And  if  any  part  of  this  oath  is  false,  then  may  the  gods  send 
to  me  afflietioQa  veiy  many,  as  many  as  they  send  to  him  who- 
ever sins  againftt  them  by  perjnry."— (//.  xix,  268.) 

Although  the  Greeks  unquestionably  considered  that  the 
gods  avenged  ibe  sin  of  the  perjurer  in  Hades,  (see  Jliad,  iiu 
278,)  yet  the  t^snporal  punishment  in  this  life  appears,  in  early 
times  at  least,  to  have  been  most  distinctly  present  to  their 
thoughts  and  to  have  exercised  a  stronger  influence  on  their 
Gcoiduct  than  the  fear  of  torments  in  the  infernal  regions. 
This  is  shown  plainly  in  the  celebrated  story  of  Glaucus, 
wUeb,  notwithstanding  its  length,  we  shall  venture  to  extract 
in  Mr.  Tyler's  words : — 

^^  The  Spartan  king,  Leotyehides,  when  urging  upon  the 
Athenians  their  moral  obligation  to  release  certain  hostages, 
employs  no  other  arguments;  he  relates,  at  some  length,  tte  ' 
stcay  of  one  Glaucus,  a  Spartan,  of  great  reputation  for  in- 
tegrity, but  who  was  tempted  to  withhold  a  large  sum  of 
money  deposited  in  his  hands  by  a  rich  Ionian,  who  had  since 
died,  and  whose  sons  came  to  Sparta  to  claim  their  property 
of  Glaucus.  *The  man's  conscience  was  not  easy  after  he  had 
put  off  the  young  men,  telling  them  to  return  after  four 
months,  and  he  would  fain  have  the  sanction  of  the  oracle  at 
Delphi  to  his  meditated  fmud.  The  sacred  response  was  any- 
thing rather  than  what  he  had  hoped  to  hear. 

*^  ^  Glaucus,  thou  son  of  Epicydes,  for  the  present  doubtless 
it  is  profitable  to  gain  your  cause  by  an  oath,  and  possess  the 
money  for  your  prize,  Swear,  since  death  equally  awaits  the 
man  who  keeps  his  oath  religiously.  But  swearing  has  a 
nameless  child  i  he  has  no  feet,  he  has  no  hands;  but  he  pur*^ 
sues  swiftly^  till  he  mhes  jmd  destroys  the  whole  family  and 
the  entire  house.  But  the  family  of  him  who  religiously  ob- 
serves his  oath  prospers  in  future  times,'^ 

"  Glaucus,  on  hearing  this  stern  rebuke,  implored  the  deity 
to  pardon  his  rash  wordSf  ^  Of  Glaucus  (continued  Leoty^* 
chides)  no  i)ne  descendant  is  there,  no  one  branch  is  left  to 

^  Nothmg  can  show  more  strongly  than  the  i/iords  of  this  oracle  that,  according 
to  the  ideas  of  the  Greeks'of  that  age,  suficring  k  this  and.not  in  a  future  life, 
was  the  sanctioa  of  an  o«th. 
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be  called  by  his  name,  but,  root  and  branch,  he  is  swept  away 
from  Sparta.'  *' — ^p.  207,  from  Herodotus,  Erato,  c.  86. 

The  following  passage  shows  that  the  same  imprecatory 
form  of*oath  was  also  employed  by  the  early  Romans. 

"  One  of  the  most  ancient  forms  of  oath,  either  in  Greece 
or  Rome,  was  that  of  slaying  an  animal,  very  generally  a 
swine,  and  imprecating  the  curse  of  heaven,  in  case  of  false- 
hood, to  fall  as  inevitably  on  the  perjured  head,  as  death  was 
the  fate  of  that  victim  ....  Livy  represents  himself  as  merely 
giving  the  substance  or  outline  of  what  was  recorded  at  great 
length  in  their  ancient  books;  and  assures  us  there  was  no 
older  covenant  upon  record  than  that  which  he  has  described, 
(I.  24.)     It  was  the  agreement  between  the  people  of  Rome 
and  Alba,  previously  to  the  combat  between  their  champiotis, 
the  Horatii  and  Curiatii.    The  words  of  the  oath,  uttered  on 
the  part  of  the  Romans  with  all  religious  form  and  ceremony, 
were  these:  '  Hear,  O  Jupiter!  hear,  thou  holy  priest  of  the 
people  of  Alba  I  hear,  O  people  of  Alba !    As  those  particulars 
openly,  first  and  last,  have  been  recited,  out  of  those  tables 
without  malicious  fraud,  and  as  they  are  most  rightly  under- 
stood here  to-day,  the  Roman  people  will  not  first  fall  away 
from  those  terms  of  the  covenant.     If  they  should  first,  with 
pubUc  comisel  and  malicious  fraud,  fall  away  from  them,  do 
thou  on  that  day,  O  Jupiter^  so  strike  the  Roman  people  as  I 
strike  this  swine;  and  so  much  the  more  do  thou  strike,  as 
thou  hast  greater  might  and  power.'     An  ancient  form  in  the 
Roman  state  was  for  the  juror  to  hold  a^tone  in  his  hand,  and 
to  imprecate  a  curse  upon  himself  should  he  swear  falsely,  in 
these  words: — *  If  I  knowingly  deceive,  whilst  he  Saves  this 
city  and  citadel,  may  Jupiter  cast  me  away  from  all  that  is 
good,  as  I  do  this  stone.'     Polybius,  than  whom  no  author, 
ancient  or  modem,  can  be  relied  on  with  greater  safety,  gives 
a  full  account  of  this  oath,  and  calls  it  the  oath  *  per  Jovem 
Lapidem.'  (iii.  26.)"— p.  129. 

So  general  indeed  has  been  the  employment  of  imprecatory 
formulas  in  the  taking  of  oaths,  that  many  persons  have 
thought  that  self-imprecation  is  an  essential  part  of  an  oath; 
that  an  oath  in  fact  is  a  conditional  curse.  Thus  Heineccius, 
in  his  Treatise  De  Lubricitate  Jurisjumndi  Suppletorii,  (of 
which  an  extract  is  given  by  Mr.  Tyler,)  after  speaking  of  the 
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almost  universal  consent  of  diflferent  nations  to  use  an  oath  as 
an  instrument  for  the  decision  of  lawsuits ;  proceeds  to  say, 
"  All  these  points,  I  think,  prove  that  no  means  for  terminating 
quarrels  have  appeared  more  certain  and  expeditious  than  an 
oath ;  and  for  this  reason,  because  men  thought  that  no  one 
would  be  so  reckless  of  eternal  blessedness,  by  a  longing  after 
which  we  are  all  influenced,  as  rather  to  provoke  by  solemn 
stated  words  the  vengeance  of  God,  the  most  strict  judge, 
upon  himself  than  speak  the  truth." — p.  237.    It  is,  however, 
quite  evident  to  us  that  an  oath  by  no  means  implies  the  idea 
of  imprecation,  and  that  a  person  may  solemnly  swear  without 
calling  down  the  divine  vengeance  on  his  head.     Grimm,  in 
his  Antiquities  of  Teutonic  Law,  defines  an  oath  to  be  ''  a 
solemn  declaration  of  the  truth  of  a  past,  or  the  certainty  of  a 
future  act.     Its  solemnity  consists  in  the  swearer's  invoking 
and  taking  to  witness  some  object  which  he  believes  to  be 
sacred."^    According  to  Mr.  Tyler's  definition,  an  oath  is  "  an 
outward  pledge  given  by  the  juror  that  his  attestation  [or 
promise]  is  made  under  an  immediate  sense  of  his  respon- 
sibility to  God."    All  that  is  necessary  to  an  oath  is,  that  the 
person  who  takes  it  should  declare  that  the  statement  or  pro- 
mise which  he  is  about  to  make,  is  made  on  due  deUberation, 
and  with  a  sense  that  falsehood  or  insincerity  is  an  offence 
against  God.     An  imprecation  is  not  only  not  essential  to  the 
completeness  of  an  oath,  but  may  with  good  reason  be  consi- 
dered as  immoral  and  profane;  inasmuch  as  it  implies  that  the 
imprecator  can  by  his  words  exercise  some  influence  on  the 
will  of  the  Deity,  and  cause  him  to  inflict  a  punishment  which 
otherwise  he  would  not  have  inflicted.     In  this  country  an 
oath  is  generally  understood  to  imply  an  imprecation;  doubt- 
less on  account  of  the  imprecatory  form  of  oath  universally 
adopted  by  our  law,  in  which  the  administrator  requires  the 
swearer  to  tell  the  truth  or  to  promise  sincerely,  "  So  help 
him  God ;"  that  is,  he  prays  God  not  to  help  him  unless  his 
words  are  true.    The  notions  prevalent  on  this  subject  are, 
however,  vague  and  imcertain;  thus  Lord  Hardwicke,  in  the 
preliminary  proceedings  in  Omychund  v.  Barker,  said, "  What 
is  universally  understood  by  an  oath  is,  that  the  person  who 
takes  it  imprecates  the  vengeance  of  God  upon  him  if  the 

*  Deutsche  RechtsalterthUmer,  p.  893. 
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oath  he  takes  is  false."  But  in  giving  judgment  he  expresses 
a  different  opinion:  "  All  that  is  necessary  to  all  oath  is  an 
appeal  to  the  Supreme  Being,  as  thinking  him  the  rewardet 
of  truth  and  the  avenger  of  falsehood*'*'  And  Johnson,  in  his 
Dictionary,  defines  an  oath  to  be  '^  an  affirmation,  negation 
or  promise,  corroborated  by  the  attestation  of  the  Supreme 
Being;"  in  which  words  there  is  no  menticm  of  an  imprecation. 
We  ha^e  seen  from  what  has  been  said,  that  an  attestation 
of  some  .  divine  being  is  essential  to  the  idea  of  an  oath^ 
Nevertheless  it  has  frequently  been  the  habit  to  swear  by 
inanimate  objects;  and  although  oaths  of  this  kind  do  not 
appear  to  have  been  administered  in  courts  of  justice  or  to 
have  been  recognized  by  the  law  of  tay  state,  yet  they  ceN 
tainly  were  considered  as  endued  with  a  binding  force.  Thus 
in  a  ballad  in  the  Border  Minstrelsy — 

"  She  swore  her  by  the  grass  sae  greene, 
8ae  did  she  by  the  corn.** 

and  in  Percy's  Reliques — 

'*  Glasgerion  swore  a  full  great  otfae 
By  oake,  and  ashe»  and  thorne"^ 

The  Scythians  swore  by  thdr  sworf  and  by  the  air,  the 
former  being  the  cause  of  death,  the  latter  of  life.  Other 
instances  occur  where  the  Greeks  or  Romans  swore  by  their 
sword  >  their  spear,  their  sceptre,  by  the  waters  of  the  Styx  in 
Arcadia,  by  the  souls  or  the  ashes  of  their  forefethers,  &c. : 
and  in  later  times  (Mr.  Tyler  remarks),  "  Christians  swore  by 
the  safety  of  the  apostolic  see  and  the  popes>  monks  swore 
by  their  abbot's  foot,  and  Norman  Warriors  by  their  earl's 
hand  and  the  head  of  the  emperor"  (p.  126.)  It  is  ex- 
tremely diflScult  to  explain  the  origin  and  meaning  of  oaths  of 
this  description:  since  it  is  inconceivable  that  any  person 
could  seriously  think  that  the  attestation  of  a  piece  of  wood 
or  steel  could  add  any  force  to  an  assertion,  or  that  a  lifeless 
object  would  punish  the  perjurer.  It  seems  to  us  most  pro- 
bable that  an  appeal  to  the  Deity  was  tacitly  implied  in 

•  Atkyns,  20—48. 

«  Scott's  Border  Minstwlsy,  vol.  ii.  p.  416.    Percy,  vol.  iii.  p.  47.    See  Grimm, 
p.  896. 
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these  oaths ;  but  that  the  mention  of  his  name  was  omit- 
ted^ in  order  to  avoid  profaneness.  A  similar  kind  of 
eupkemismus  may  be  observed  in  the  French  oaths  parbleu^ 
ventrebleuy  tor  par  Dieu  and  ventre  Dieu:  and  other  cases  in 
our  language  will  at  once  occur  to  the.  reader^  where  the 
name  of  the  Deity  has  been  slightly  distorted  or  softened 
down  for  the  same  reason.  In  the  following  oaths  now  ad* 
ministered  in  Spain^  the  attestation  of  the  cross  can  merely 
be  accessary  to  that  of  the  sacred  Persons  to  whom  it  is  sub- 
joined. "  You  swear  by  God  the  Father,  and  Jesus  Christ 
his  Son,  and  by  the  Holy  Spirit,  who  are  three  persons  and  one 
true  God :  and  by  the  holy  evangehsts,  and  by  the  cross, 
that  the  answers  you  shall  make  are  true."  Another  form  of 
oath,  common  in  the  Spanish  courts,  is  for  '^  the  witness  to 
form  a  cross,  by  placing  the  middle  of  his  thumb  on  the 
middle  of  his  forefinger,  and  as  he  kisses  it,  to  say  '  By  this 
Cross  I  swear.'  "  (Tyler,  p.  186.)  In  the  former  of  these 
oaths,  the  Deity  is  expressly  named  before  mention  is  made 
of  the  cross;  in  the  latter  he  is  not;  but  in  both  forms,  the 
cross  can  only  be  symbolical  of  the  divinity,  and  must  be 
considered  as  signifying  the  same  idea  by  different  means. 

The  motive  which  on  common  occasions  leads  to  the  sub- 
stitution of  a  symbol  for  the  Deity  himself,  appears  to  us 
praiseworthy,  and  as  indicative  .of  a  reverential  and  religious 
feeling,  which  'forbids  the  trivial  use  of  so  sacred  a  name. 
Hence  we  do  not  quite  apprehend  the  force  of  the  following 
remarks  of  Mr.  Tyler  on  the  use  of  oaths  not  involving  an  ap- 
peal to  the  Deity. 

*'  Whilst  we  find  (he  says)  the  nsmiies  of  all  their  gods  and 
goddesses  (those  of  the  Romans)  at  various  times,  appealed 
to,  and  hear  from  eye  and  ear  witnesses,  of  the  practices  un- 
happily prevalent  in  Christian  Italy  as  relics  of  ancient  times, 
we  ought  not  to  consider  that  information  as  the  end  of  om* 
inquiry,  but  carry  on  the  examination  &irther>  with  a  view  of 
learning  our  own  national  errors,  and  of  amending  what  is 
wrong  among  ourselves.  We  shall  find  protestant  England 
very  far  from  guiltless  in  this  point.  TertuUian,  in  his  work 
on  idolatry,  laments  that  even  in  his  day  Christians  used 
heathen  oaths  unwittingly.  We  do  the  same.  ...  In  Italy, 
it  is  of  very  frequent  occurrence  to  hear  an  path  sworn  by  the 
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face  of  Bacchus^  by  the  body  of  Bacchus,  by  Diana,  &c. 
How  often  do  we  hear  our  own  countrymen  swear,  ^  By 
Jove,'  '  By  my  life,'  which  is  a  very  classical  and  a  veri/ 
unchristian  oath/'  p.  132. 

Now  with  regard  to  these  heathen  oaths,  for  which  Mr. 
Tyler  has  so  strong  an  aversion,  we  willingly  admit  that  the 
best  of  all  is  that  people  should  not  swear  at  all ;  but  if  they 
are  to  swear,  it  is  in  our  'opinion  "far  better  that  they  should 
swear  by  gods  in  whom  they  do  not  believe,  than  a  God  in 
whom  they  do  believe.  Such  expressions  as  per  Bacco  in 
Italian,  and  by  Jove  in  English,  are  interjections  or  exclama- 
tions which  scarcely  amount  to  oaths ;  and  it  appears  to  us, 
that  the  use  of  them  is  far  less  offensive,  and  far  less  immoral, 
than  of  more  serious  attestations  of  a  Deity  which  the  party 
truly  believes  to  be  the  Creator  and  Governor  of  the  universe. 
In  our  estimation  it  is  far  more  unchristian  to  swear  bv  the 
name  of  Christ,  than  by  that  of  a  god  of  an  exploded  mytho- 
logy, who  is  the  creature  of  the  imagination,  rather  than  the 
subject  of  faith  and  conviction. 

It  has  usually  been  the  custom  for  the  swearer  in  taking 
an  oath  to  touch  with  his  hand  some  symbol  whick  he  con- 
sidered as  holy.  Thus  the  witness  in  Spain  makes  a  sign  of 
the  cross ;  in  England  he  kisses  the  Bible,  which,  in  other 
countries,  he  only  touches :  while  in  the  middle  ages  it  was  com- 
mon in  swearing  to  touch  the  altar,  or  the  relics  of  saints. 
Harold  is  represented  on  the  Bayeux  tapestry  as  laying  one 
hand  on  an  altar,  the  other  on-B,  reliquary,  when  he  takes  the 
oath  to  Duke  William.  The  ancient  Greeks  and  Romans 
likewise  laid  their  hands  on  the  altar  in  confirmation  of  an 
oath  :  and  Hannibal  is  reported  to  have  sworn  vengeance  to 
Rome  in  his  childhood  by  touching  the  sacred  things  on  the 
altar  (tactis  sacris,  Livy,  xxxi.  1.)  An  oath  of  this  kind,  in 
which  the  party  touches  some  material  symbol  or  object,  is 
called  a  corporal  oath,  (Tyler,  p.  309).  The  object  of  an- 
nexing such  outward  ceremonies  to  the  simple  declaration  in 
which  the  substance  of  a  oath  consists,  was  doubtless  to 
strike  the  imagination,  and  to  impress  the  mind  with  the  so- 
lemnity of  the  engagement.  Such  practices  are  however  ex- 
tremely liable  to  abuse,  and  have  an  inevitable  tendency  to 
degenerate    into    mischievous    and    degrading    superstition. 
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Hence  it  is  that  such  scenes  as  the  following  have  been 
enacted,  in  the  name  and  for  the  purposes  of  justice.  "  I 
remember  when  I  was  a  boy  (says  Heineccius),  I  was 
present  when  a  man  suspected  of  adultery  purged  himself 
from  ^  the  charge  by  oath.  I  there  saw,  not  without  some- 
what of  horror,  all  the  windows  closed  with  curtains,  and 
on  the  table  at  which  the  judge  and  the  ministers  of  the 
church  sate,  there  was  placed  a  Bible,  a  skull  taken  from  a 
skeleton,  the  image  of  Christ  nailed  to  the  cross,  and  (unless  I 
am  mistaken)  a  sword  and  iron  gloves;  tapers  glimmering 
here  and  there,  the  accused  on  his  knees,  holding  up  his 
fingers,  and  binding  himself  by  the  oath.  The  doors  were 
thrown  open  and  all  persons  admitted  promiscuously.'^  (Tyler 
p.  161.)  The  ceremonies  used  for  the  admission  of  members 
into  secret  societies  (as  freemasons,  &c.)  have  probably  been 
suggested  by  some  customs  of  this  kind,  and  from  them  has 
been  derived  the  superstitious  mummery  of  our  trades  unions, 
the  skeleton,  the  naked  sword  and  the  Bible,— which,  however 
ridiculous  it  may  seem  when  exposed  to  the  light  of  day,  is 
calculated  to  produce  a  powerful  and  lasting  impression  on 
the  ignorant  persons  who  allow  themselves  to  be  made  the 
victims  of  such  mischievous  folly. 

Having  offered  these  general  remarks  on  the  nature  of  an 
oath,  and  the  various  forms  under  which  it  has  been  adminis- 
tered, we  will  proceed  to  inquire  whether  the  use  of  oaths, 
sanctioned  by  law,  is  productive  of  good  or  bad  effects  in  this 
country. 

The  legal  oaths  administered  in  this  country  are  of  two 
kinds.  1 .  Judicial  oaths,  or  tho^  administered  in  courts  of 
justice,  or  for  purposes  connected  with  litigation.  These 
oaths  are  taken  in  attestation  of  the  truth  of  some  statement 
made  by  the  witness;  and  a  party  who  swears  falsely  is 
liable  to  a  prosecution  for  perjury.  2.  Promissory  oaths, 
such  as  the  king's  coronation  oath,  the  oaths  taken  by 
members  of  both  houses  of  parliament,  by  members  of  the 
universities  of  Oxford  and  Cambridge,  and  of  the  inns  of 
court,  and  all  the  oaths  of  office,  including  those  of  jurors  : 
these  are  taken  in  attestation,  not  of  the  truth  of  a  statement, 
but  of  the  sincerity  of  a  promise ;  and  no  indictment  of 
perjury  lies  for  the  breach  of  them.    Tlie  remarks  which  we 
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are  about  to  make  will  apply  in  general  to  both  these  elasides^ 
but  especially  to  the  former  class,  as  it  is  in  courts  of  law  that 
the  administration  of  oaths  is  most  frequently  tepeated,  and 
produces  the  most  important  effects. 

It  is  incumbent  on  those  who  approve  of  the  adminis- 
tration of  oaths,  to  demonstrate  their  expediency  or  necessity. 
This  is  not  the  case  with  most  established  institutions  :  their 
good  effect  is  so  obvious,  that  any  one  who  questions  their 
policjy  is  bound  to  show  that  their  evil  effects  preponderate. 
PtimA  facie,  the  administration  of  an  oath  is  needless,  and 
merely  incumbers  legal  proceedings  with  a  form,  which  at 
any  rate  tends  to  no  good,  and  may  perhaps  lead  to  evil. 
It  is  ordinarily  assumed  as  a  self-evident  axiom,  that  oaths 
ate  tiecessaty  to  the  existence  of  government :  thus  the  Soli^ 
cltor-General>  in  Omychund  v.  Barber^  says  that"  No  country 
can  subsist  a  twelvemonth,  where  an  oath  is  not  thought 
binding  ;  for  the  want  of  it  must  necessarily  dissolve  society/^ 
This  assertion  is  obviously  true,  if  by  oath  is  meant  any 
declaration  made  in  a  court  of  justice  :  but  if  a  declaration 
made  in  a  certain  form  is  meant,  then  it  appears  to  us  to  be 
obviously  false.  It  may  be  added^  moreover,  that  (although  the 
question  has  been  generally  decided  on  the  other  side)  it  is 
extremely  doubtful  whether  oaths  are  not  altogether  con- 
demned by  the  Christian  morality,  and  at  any  rate  they  are 
treated  by  it  with  disfavour^  and  only  permitted  in  cases  of 
extreme  and  urgent  necessity.  The  following  is  the  well 
known  passage  from  the  sermon  on  the  Mount  relating  to 
this  point,  which  we  insert,  because  it  has  received  so  many 
constructions^  though  in  otir  opinion  it  would  be  difficult  for 
language  to  be'  more  positive  and  explicit. 

"  Ye  have  heard  that  it  hath  been  said  by  them  of  old  time, 
thou  shalt  not  forswear  thyself/  but  shalt  perform  unto  the 
Lord  thine  oaths.  JBut  I  say  unto  you^  swear  not  at  all ; 
neither  by  heaven^  for  it  is  God's  throne,  nor  by  the  earthy 
for  it  is  his  footstool,  neither  by  Jerusalem,  for  it  is  the  city 
of  the  great  king:  neither  shalt  thou  swear  by  thy  head, 
because  thou  canst  not  make  one  hair  white  or  black.  But 
let  your  communication  be,  Yea,  yea.  Nay,  nay :  for  what- 
soever is  more  than  these  cometh  of  evil/'-— Matth.  v.  33 — 37. 

It  will  be  observed  that  the  declaration  in  the  beginning  of 


OiHjfin,  Nature  and  History  of  Odttki.  279 

thiB  paMage  is  quite  general : — ^*  Your  ancient  teachet^  told 
you,  that  you  were  not  to  forswear  yourselveB  :*'  that  is,  they 
permitted  you  to  take  oaths,  or  to  ftwear,  but  forbad  you  to 
violate  them.    **  But  /  eay  unto  you  (he  continues),  stoeat 
not  nt  idl  :'^  that  is,  I  forbid  you  not  only  to  ipiolat^  an  oath, 
but  to  take  one  ,*  not  only  io  forswear  poursehes,  but  even  to 
swear.      He  then  proceeds  to  specify  certain  oaths  then 
commonly  used  by  the  Jews;   but  these  ate  to  be  taken 
merely  as  examples,  and  not  as  limiting  the  generality  of  the 
previous  rule^    And   he  concludes  his  lesson  in  the  same 
general  terms!  ''but  let  your  communication  be  Yea,  yea, 
Nay,  nay  t  for  whatsoever  is  more  than  these  dometk  of  evil.'* 
Mr;  Tyler  however  thinks  it ''  a  conclusion  altogether  evident 
and  satisfactory,'*  that  these  words  were  intended  "  only  to 
forbid  all  vain  and  rash  and  common  swearing,  add  to  re^ 
probate  the  selfnleceiving  folly  of  the  Jews,  who  called  upon 
creatures  to  witness  their  oaths  in  the  hope  at  once  of  de^ 
ceiving  those  to  whom  they  swore,  and  still  of  not  incurring 
the  guilt  of  perjury ;"  and  in  support  of  this  Construction  he 
alleges  the  conduct  of   Ohrist  on  his   trial;    who>  wheti 
Caiaphas  administered  to  him  the  judicial  oath,  saying, ''  I 
call  upon  thee  to  swear  (*fopx/?a)  ers)  by  the  living  God/' 
answered,  ''thou  sayest/'  (Matth.  xxvi.  63),  that  is,  he  did 
not  protest  against  the  administration  of  an  oath,  btil  ah'- 
swered  the  question.    We  confess  that  this  merely  passive 
acquiescence  in  a  judicial  form  established  in  the  country, 
does  not  seem  tp  us  to  be  at  all  equivalent  to  a  recognition, 
still  lelss  to  an  approbation  of  it,  especially  in  him  who  com- 
manded his  disciples  to  render  unto  Cessar  the  thiiigs  which 
are  Csesar's,  and  to  submit  to  the  civil  govehiment  of  the 
state.     Mr.  Tyler  further  alleges  certain  passages  of  St*  Paul, 
where  that  apostle  uses  expressions,  which  are  properly  con- 
sidered as  oaths,  as  "  God  is  my  witness,"  "  I  invoke  God  as 
a  witness  on  my  own  soul :"  but  whether  these  insulated 
expressions  are  sufficient  to  outweigh  the  general  precept 
stated  above,  we  leave  it  to  the  reader  to  determine. 

The  argument  in  fevoUr  of  the  use  of  legal  oaths  is  of 
course  that  they  multiply  the  chances  of  veracity  in  wit- 
nesses/  and  of  the  performance  of  promises  by  promisers. 
We  shall  presently  show  that  there  is  reason  to  doubt  whe- 
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ther  they  produce  this  effect  to  any  extent ;  but  we  will  first 
state  the  evils  which  seem  to  us  to  arise  from  the  use  of 
oaths^  and  which  would  in  our  opinion  be  sufficient-  to  over- 
balance a  larger  amount  of  good  than  can  fairly  be  supposed 
to  result  from  them.  Our  first  objection  to  the  use  of  legal 
oaths^  is^  that  their  import  is  generally  misunderstood  :  inas*- 
much  as  they  are  supposed  to  produce  some  influence  on 
God,  whereas  their  influence  (whenever  they  have  any)  is 
necessarily  confined  to  the  swearer. 

"  I  cannot  (says  Mr.  Tyler)  but  consider  it  in  itself  an 
erroneous  supposition,  and  a  cause  of  practical  mischief,  to 
consider  either  that  God  will  become  a  witness  of  our  words 
in  consequence  of  our  calling  him  to  witness  them,  or  that  his 
judgment  will  fall  upon  us  in  consequence  of  our  invoking  it. 
This  error,  it  is  ta  be  feared,  derives  much  countenance  and 
encouragement  from  our  present  practice,  and  the  language 
which  we  usually  employ.  The  only  true  state  of  the  case 
is  altogether  opposed  to  this  supposition,  and  we  ought 
habitually  to  impress  upon  ourselves  and  others,  that  God  is 
and  must  be  a  witness  of  all  we  do  and  say,  without  our 
appealing  to  him  to  become  so,  and  that  he  will  punish 
falsehood  and  wrong,  without  any  invocation  on  his  ven- 
geance made  by  ourselves.  He  does  not  need  us  to  draw  his 
attention  to  our  words,  or  to  the  secrets  of  our  hearts :  he 
does  not  need  our  permission  to  punish,  should  we  dare  to 
utter  with  our  lips,  what  our  conscience  knows  to  be  wrong.^ 
The  object  of  the  form  of  adjuration  should  be  to  point  out 
this ;  to  show  that  we  are  not  callii^  the  attention  of  God  to 
man,  but  the  attention  of  man  to  God ;  that  we  are  not 
calling  upon  him  to  punish  the  wrong-doer,  but  on  man  to 
remember  that  he  will." 

Mr.  Tyler  then  proceeds  to  say  that  he  must  exclude  fi-om 
his  definition  of  an  oath  "whatever  would  imply  more  on  the 
part  of  the  juror  than  a  pledge,  that  he  is  speaking  under  a 
solemn  sense  of  the  presence  of  the  Deity,  the  witness  of  our 

V  Mr.  Tyler's  language  here  is  not  quite  precise.  He  probably  meaut  to  say, 
"  Should  we  dare  to  utter  with  our  lips,  wliat  we  know  to  be  faUe."  Conscience 
cannot,  in  strictness,  be  said  to  know  anything  :  it  is  the  self-reproof  which  follows 
an  action  which  thejudgment  pronounces  to  have  beeu  wrong. 
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words  and  actions,  the  moral  governor  of  the  world,  the 
judge  of  mankind,  and  the  just  avenger  of  falsehood  and 
wrong.  It  was  on  similar  principles  that  the  early  Christians 
used  to  say, '  Whatever  we  affirm,  we  do  so  as  in  the  presence 
of  God ;  and  that  to  us  Christians  is  the  most  solemn  oath.'" 
p.  13,  14. 

An  oath,  if  rightly  understood,  can  neither  furnish  any  new 
motive,  or  strengthen  any  existing  motive,  to  veracity.  A 
man  of  virtuous  principles,  who  believes  in  the  existence  of  a 
God,  and  a  future  state  of  rewards  and  punishments,  would 
not  require  any  ceremony  to  remind  him  that  in  giving  his 
testimony  in  a  court  of  justice,  he  is  bound  by  a  sacred 
obligation  to  tell  the  truth :  nor  would  any  form  of  adjuration 
supply  an  inducement  to  veracity  which  he  had  before  wanted. 
The  only  good  effect  which  the  administration  of  an  path  may 
produce  on  such  a  person  is,  that  it  may  cause  him  to  speak 
with  greater  caution  ;  and  it  is  certainly  desirable  that  every 
means  should  be  taken  to  ensure  that  all  the  statements  of  a 
witness  are  made  with  due  deliberation :  but  to  admonition 
from  the  judge  would  be  sufl^ient  for  this  purpose,  without 
the  ceremony  of  an  oath.  With  an  immoral  man,  on  the 
other  hand,  who  is  reckless  of  truth,  it  is  difficult  to  under- 
stand what  is  the  security  furnished  by  an  oath :  since  he 
may  be  supposed  to  be  willing  to  incur  in  the  case  of  a  state- 
ment before  a  court  of  law,  the  risk  of  punishment  in  a  future 
state,  which  he  is  constantly  in  the  habit  of  braving.  An  oath 
therefore,  if  rightly  understood,  cannot  in  our  opinion  add  any 
force  to  the  existing  moral  sanctions  of  veracity  :  frequently 
however,  if  not  usually,  its  purport  is  utterly  mistaken,  and  it 
is  supposed  to  be  an  invocation  of  the  wrath  of  heaven  on  the 
head  of  the  swearer,  which  will  strike  him  in  consequence  of 
such  invocation.  So  generally  indeed  is  this  misconception 
prevalent,  that  Mr.  Bentham,  in  his  well  known  pamphlet 
against  the  administration  of  oaths,  has  made  it  the  foundation 
of  his  reasoning,  and  has  thus  directed  his  arguments  solely 
against  the  abtLse  of  oaths,  leaving  it  open  to  an  adversary  to 
allege,  that  the  proper  use  of  them  has  never  been  impugned. 
The  following  extracts  from  his  pamphlet  will  show  how 
completely  he  has  adopted  the  popular  error,  that  by  the 
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taking  of  an  oath  the  awearer  esercigea  an  influence  on  the 
Deity.i 

^^  By  the  term  oath,  taken  in  it9  largest  Bense^  i^  univeiwlly 
understood  a  ceremony  eompotaed  of  words  and  getturt a,  by 
means  of  which  the  Almighty  is  engaged  eventually  to  infliet 
on  the  taker  of  the  oath,  or  swearer  as  he  is  called^  punish^ 
ment  in  quantity  and  quality  liquidated,  or  more  commo^y 
unliquidated,  in  the  event  of  bis  doing  something  which  be 
the  swearer,  at  the  same  time,  and  thereby  engages  not  to  do, 
or  omitting  to  do  something  which  he  in  like  maimer  engages 

to  do, On  the  suppoaitiop  that  by  man  erver  the 

Abnighty  power  should  to  this  or  any  other  purpose  be 
exercised  or  exercisable,  an  absurdity  than  which  nothing  can 
be  greater,  cannot  be  deuied  to  be  involved ;  man  the  legist- 
lator  and  judge,  God  the  sheriff  and  executioner ;  man  the 

despot,  God  the  slave Set  to  work  two  swearers, 

with  or  without  to  each  of  them  an  administerer,  with  or 
without  to  each  of  them  a  preseriber  or  ordainer  c^  the  oath : 
two  swearers  swearing,  and  thus  respectively  ^igagipg  tbemrf 
sdves  to  direct  their  utmost  eiideavours  to  the  production  of 
two  opposite  and  altogether  incompatible  effects*  By  the 
dmughts  thus  drawn  for  eventual  punishment,  what,  ac« 
cording  to  the  current  theory,  is  the  effect  produced  upon  the 
Almighty  ?  What  ?  but  that  be  is  oampelhd^  or,  if  that  word 
be  too  plain  and  clear,  engaged  to  lend  his  power,  at  the  same 
place  and  time,  to  the  production  of  these  same  opposite  and 
ilieompatible  effects/'— (jSttr€or  net  at  all,  p.  1 — 6.) 

If  it  be  true  that  these  remarks  are  founded  on  a  complete 
misapprsheniHon  of  the  nature  of  an  oath,  what  shall  we  say 
of  its  extreme  liability  to  this  wrong  construction,  when  even 
such  a  man  as  Bendiam  could  adopt  it :  and  how  shall  we 
deny  that  the  imprecatory  form  employed  in  this  country,  if 
it  does  not  necessarily  require  this  interpret^on,  at  any  rate 
suggests  it;  and  indeed  seems  as  if  it  had  been  studiously 
selected  in  order  to  conceal  that  which  can  be  the  only  object 
of  an  oath,  via.  to  remind  the  witness  of  his  sacred  obligation 

^  Tho^  wbo  Iiave  forip«d  tbb  conceptioQ  of  an  oath  we«|ld  h^ve  ctone  well  to 
-  rememte  the  verse  of  i£schylus : — 

""OpxofyapoyTi  tntoqlo^vn  «rXlo». "—(Eumeii.  611.) 
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to  speak  the  truths  and  G>  caution  him  against  all  levity  or  in- 
considerateness  of  statement. 

The  chief  objection,  however,  to  the  use  of  oaths  is,  that  it 
establishes  a  double  standard  of  veracity :  it  recognizes  the 
principle  that  it  is  possible  by  some  human  contrivance  to  in- 
crease the  obligation  to  tell  the  truth;  a  principle  in  our 
opinion  utterly  false,  and  fraught  with  the  most  pernicious 
consequences.  A  person  who  deliberately  made  a  statement, 
in  a  court  of  justice  knowing  it  to  be  false,  would,  in  our 
opinion,  commit  the  same  moral  offenoe,  whether  he  had  for- 
sworn himself  or  not  I  we  can  discern  no  difference  between 
the  guilt  of  the  liar  and  the  perjurer.  The  natural  ccmse- 
quence  of  this  system  is  to  discredit  the  simple  assertion  of 
an  individual,  and  to  authorise  the  notion  that  it  is  indifferent 
what  a  man  says  so  long  as  he  is  not  put  on  his  oath.^  The 
standard  of  conventional  and  established  morality,  in  respeet 
of  truth-telling,  is  thus  lowered  by  one  degree;  without  the 
standard  of  morality  in  courts  of  justice  being  at  all  raised  t 
for  we  entertain  no  doubt  that  the  obligation  of  veracity 
might  be  as  firmly  impressed  on  witnesses  without  an  oath  as 
it  is  by  means  of  an  oath,  and  therefore  without  impeaching 
the  common  mode  of  unsupported  affirmation.  The  question 
as  to  the  efficacy  of  an  oath  in  influencing  men's  minds  is  to  a 
considerable  extent  a  matter  of  opinion,  and  does  not  admit 
of  being  brought  to  any  certain  test.  We  believe  however 
that  among  those  who  have  had  much  experience  in  courts  of 
justice,  the  chief  part  would  confirm  the  following  remark: 
'^  a  living  witness  (says  Mr.  Tyler),  a  gentleman  of  high  legal 
station  and  character,  whose  duties  give  him  ample  room  for 
induction,  has  lately  assured  me  that  experience  has  com- 
pelled him  to  infer,  that  in  the  large  majority  of  cases,  the 
fear  of  the  temporal  consequences  of  perjury  detected  is  the 
only  feeling  which  operates  upon  men,  in  their  estimate  of  an 
oath.^'  (p.  201.)  This  statement  we  believe  to  be  true:  and 
we  wish  it  to  be  carefully  observed,  that  the  temporal  pimish- 
ment  has  not  necessarily  any  connexion  with  the  oath;  a 
witness  might  as  well  be  punished  for  false  evidence  as  for 
perjury,  and  there  is  nothing  to  prevent  the  applicaticm 
of  the  present  law  of  perjury  to  the  crime  of  witnesses 
makmg  wilfully  and  deliberately  false  statements,  if  the  use 
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of  oaths  was  abolished.  ITiis  security  not  only  might  he 
kept,  but  in  our  opinion  ought  to  be  kept:  and  we  believe 
that  the  objection  of  many  persons  to  the  abolition  of  oaths 
atises  from  a  confusion  of  the  temporal  and  the  spiritual 
punishment  of  perjury,  from  imagining  that  because  there 
was  ho  longer  any  false  swearing,  false  witnesses  could  not 
be  punished;  whereas  precisely  the  same  law  would  apply 
after  the  alteration  of  a  few  words.  On  persons  who  are 
more  inmiediately  under  the  influence  of  moral  sanctions, 
without  reference  to  legal  punishment,  we  should  not  doubt 
that  a  solemn  admonition  to  speak  the  truth  would  have  as 
powerful  an  effect  as  the  administration  of  an  oath.  Mr. 
Tyler  mentions,  as  bearing  on  this  subject,  a  fact  which  he 
states  to  have  been  communicated  to  him  on  the  best  au* 
thority.  *'  A  solemn  inquiry  (he  says)  was  lately  conducted 
under  the  Record  Commission  by  men  of  undoubted  integrity 
arid  talent  and  learning,  which  not  only  affected  the  cha- 
racter of  the  individual  concerned,  but  involved  the  forfeiture 
of  a  lucrative  situation  should  the. result  of  the  investigation 
be  unfavourable.  The  inquiry  was  carried  on  with  the  ut- 
most anxiety  to  reabh  the  truth,  and  (after,  as  I  understood 
grave  deliberation),  it  was  conducted  without  the  administrg:- 
tion  of  a  single  oath.  Each  witness  was  admonished  to 
speak  with  the  same  regard  to  truth,  as  if  he  were  upon  his 
oath.  And  the  commissioners  were  fully  satisfied  that  they 
had  arrived  with  equal  safety  at  the  truth.^"  (p.  181.) 

In  our  opinion  it  would  be  quite  sufficient  in  all  cases  of 
evidence  given  before  a  court  of  justice,  that  the  judge  should 
if  necessary,  remind  the  witness  of  his  moral  and  religious 
obligation  to  tell  the  truth;  and  that  it  should  be  an  indict- 

'  A-ft  many  Temarks  have  been  recenHy  made  on  the  power  of  commissioners  ap- 
poured  by  the  King  to  administer  oaths,  we  will  state  what  we  believe  to  be  the 
law  on  this  subject  Lord  Coke  says,  (3  Inst.  165.)  that  "  it  is  a  high  contempt 
to  minister  an  oath'  without  warrant  of  law,  to  be  punished  by  fine  and  imprison- 
ment.^' Now  as  it  is  a  contempt  of  the  king  to  administer  an  oath  without  his 
authority}  so  it  is  evident  that  an  oath  may  be  legally  administered  in  virtue  of  his 
authority.  But  a  .party  to  whom  such  an  oath  is  tendered  is  not  compellable  to 
take  it ;  nor  can  he  be  indicted  for  perjury,  if  having  taken  it  he  forswears  himself. 
We  have  so  little  reliance  on  the  powers  of  an  oath,  that  we  do  not  think  that  the 
efBcicQcy  tof  -  king's  commissions  is  at  all  diminished  by  their  inability  to  administer 
an  oath  legally  biodiog. 
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able  offence,  as  at  present,  to  give  wilfully  false  evidence  in  a 
court  of  justice.  The  witness  might  be  called  on  to  declare 
that  he  gives  his  evidence  deliberately,  and  with  a  full  con- 
viction of  its  truth  :  but  this  declaration  ought  not  to  be 
made  on  any  book  or  outward  symbol;  in  which  case 
we  should  have  all  the  superstition  and  the  unmeaning,  if  not 
mischievous,  formality  of  the  corporal  oath.  We  confess  that 
it  is  utterly  inconceivable  to  us  how  Mr.  Tyler,  who  has  writ- 
ten so  sensibly  on  the  entire  subject  of  judicial  oaths,  should 
have  expressed  such  sentiments  as  are  contained  in  the  fol- 
lowing passage.  Speaking  of  the  form  of  administering  an 
oath  used  in  the  Scotch  courts,  he  says: 

"  The  witness  lifts  up  his  hand,  and  the  judge  himself  ad- 
ministers the  oath  to  him ;  this  last  circumstance  probably 
constitutes  its  greater  solemnity;  for  I  can  conceive  that  our 
outward  form,  if  observed  with  more  reverence,  and  as  it  used 
to  be,  is  at  least  equally  impressive  with  the  Scotch  practice. 
This  will  not  indeed  be  the  case  so  long  as  the  crier  of  the 
court  thrusts  hurriedly  and  unceremoniously  a  diminutive 
volume  taken  from  his  waistcoat  pocket,  into  the  hand  of  the 
witness,  and  hastens  it  as  unceremoniously  to  his  mouth ;  but 
were  the  witness  to  lay  his  hand  upon  a  Bible,  in  size  and 
character  something  like  the  Holy  book  which  he  sees  in  the 
churchy  or  one  which  he  reads  in  his  own  home^;  and  were  the 
witness  then  to  bend  down  and  reverently  kiss  the  book,  as  it 
lies  upon  the  desk  before  him,  I  conceive  that  our  form  would 
be  equally  solemn  with  that  of  lifting  up  th6  hand."  p.  188. 

We  profess  ourselves  quite  unable  to  understand  why  a 
large  Bible  is  more  likely  to  bind  the  conscience  than  a  small 
one;  or  why  a  man  who  would  forswear  himself  after  having 
lifted  a  Bible  iii  small  print  to  his  mouth,  would  tell  the  truth 
if  he  kissed  a  Bible  in  large  print  on  a  desk.  It  would  per- 
haps have  been  desirable  that  Mr.  Tyler  should  have  ex- 
plained in  what  consists  the  virtue  of  touching  the  Bible  at 
all:  for  even  if  an  oath  is  administered,  it  manifestly  can  de- 
rive no  conceivable  force  from  any  bodily  motion  of  the 
swearer.  Even  if  the  use  of  oaths  is  retained,  we  should  be 
glad  to  see  this  ceremony  abolished,  as  tending  only  to  foster 

^  We  believe  that  an  oath  is  usually  administered  not  un  the  Bible,  but  on  the 
New  Testament,  or  even  the  Gospels  alone.    Why  is  the  Old  Testament  excluded  1 
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stiperstitiouB  fancies^  and  to  make  ignorant  people  think  that 
die  essence  of  an  oath  resides  in  its  outward  symbol.  The 
extent  to  which  this  error  prevails  is  shown  in  the  practice  of 
kissing  the  thumb,  instead  of  the  book,  or  in  not  kissing  the 
book  at  all :  as  if  the  obligation  to  tell  the  truth  could  be  re- 
moved by  evading  such  an  empty  formality.  A  not  less 
absurd  instance  of  this  superstition  is  mentioned  by  Mr,  Tyler 
after  Heineccius,  who  says  that  priests  swore  in  courts  of 
justice  by  laying  their  hands  upon  their  breast;  and  that  this 
privilege  (still  retained  in  Spain  and  some  Italian  states)  was 
granted  to  them,  because  they  were  supposed  to  have  the  word 
of  God  written  in  their  hearts.  (Tyler,  p.  161.)  As  if  the 
word  of  God  was  physically  written  on  priests' hearts;  or 
even  supposing  that  it  was,  as  if  a  priest's  obligation  to  tell 
the  truth  could  be  increased  by  his  touching  a  written  copy 
of  the  Bible !  The  following  is  another  instance  of  an  abuse 
of  the  corporal  oath  mentioned  by  Mr.  Tyler,  "  In  most 
foreign  countries,  before  the  French  revolution,  the  form  of  €ui 
oath  was  to  put  the  hand  upon  the  Gospels.  But  as  the  book 
was  not  always  at  hand,  and  as  the  occasion  for  it  was  very 
fiequent,  the  practice  was  introduced  of  causing  the  person  to 
touch  a  scrap  of  paper  instead  of  the  Gospels,  as  if  it  were  a 
copy  of  the  Gospels.  Hence  in  old  deeds  the  formula  is 
often  to  be  met  with,  "  tactis  &^c.  ut/'  or  "  tactis  ftc.  quaiij* 
that  is,  having  laid  his  hand  upon  paper,  as  if  it  were  a  copy 
of  the  Gospels.  This  led  to  a  lamentable  increase  of  perjury. 
The  custom  is  still  prevalent  in  many  parts  of  Italy,  as  Pied- 
mont, the  Roman  states,  Modena,  &c."  (p.  182.) 

The  best  course  with  regard  to  oaths  would  in  our  opinion 
be  to  abolish  them  altogether,  substituting  in  their  place,  if 
necessary,  a  declaration,  by  which  all  levity  or  hastiness  of 
statement  would  be  avoided,  and  a  person  would  be  reminded 
of  his  moral  and  religious  duty  to  speak  the  truth :  and  re- 
taining the  legal  punishment  for  false  evidence,  in  all  cases 
where  it  is  now  applicable  for  perjury.  In  this  manner  all 
office  oaths,  which  produce  so  abundant  a  harvest  of  perjury, 
without  (as  we  believe)  affording  a  shadow  of  protection  to 
the  community,  would  be  got  rid  of:  and  the  only  valuable 
part  of  the  judicial  oath,  viz.,  its  making  the  witness  liable  ta 
punishment  for  perjury,  would  be  retained.  If  this  chaise 
should  be  thought  too  sudden  and  sweeping,  it  would  at^ least 
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be  desirable  to  remove  the  imprecatory  form,  to  substitute  a  de- 
claratiiMi  expressing  the  true  spirit  of  an  oath^  and  to  abolish 
the  symbolical  ceremony  of  a  corporal  contact  with  the  Bible. 

We  copy  the  following  paragraph  from  the  Ezamiaer  of  7th  September,  1834. 


"  THAMES  POLICE. 


"  A  poor  Irish  woman  appeared  here  the  other  day  to  complain  of  a  most  brutal 
assault  upon  her  by  her  husband.  She  was  in  an  advanced  state  of  pregnancy.  She 
refused,  however,  to  take  any  oath  until  after  her  confinement ;  if  she  did,  there 
would  be  Btf  comfort  for  her  in  this  world  again.  Mr.  Broderip  pointed  out,  at 
great  length,  the  absurdity  of  the  notion  which  the  prosecutrix,  in  common  with 
many  of  her  countrywomen,  entertained,  that  it  was  offensive  in  the  eyes  of  Heaven 
to  take  an  oath  while  tbey  were  eneeinta.  He  astured  her  th^t  Udiei  of  tA«  fi,int 
consequence  never  ohjtcted  to  take  the  oath  when  similarly  circumstanced,  and  he 
could  not  take  her  testimony  unless  she  was  sworn.  This  seenis  to  have  prevailed ; 
and,  after  her  evidence,  Mr.  Broderip  felt  it  to  be  his  duty  to  commit  the  prisoner 
for  trial  for  the  capital  offence  of  wounding  bis  wife  with  intent  to  murder  her." 

We  understand  that  the  prejudice  here  described  prevuls  among  women  of  tiM 
poorer  classes  in  Ireland  generally,  and  is  not  confined  to  the  time  of  pregnancy, 
though  at  that  time  they  probably  imagine  that  they  are  in  a  more  precarious  state, 
Ufid  therefore  more  likely  to  suffer  from  the  supposed  ill  effects  of  an  oath.  It  does 
not,  however,  appear  that  their  dislike  of  an  oath  is  founded  on  any  definite  reason, 
though  they  sometimes  carry  it  so  far  as  to  refuse  to  swear  to  their  own  property : 
and  the  origin  of  this  superstition  in  Ireland  is  not  (as  we  are  informed)  known 
even  to  persons  of  research. 
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History,  it  has  been  often  said,  teaches  no  less  by  her 
warnings  than  by  her  examples.  Fortunately  for  our  country, 
the  time  has  long  been  past  when  she  had  cause  to  fear  the 
taint  of  judicial  corruption  poisoning  the  pure  sources  of 
justice,  or  the  solicitatfons  of  personal  ambition  or  aggrandize- 
ment casting  their  shadow  over  "  the  broad,  pure,  and  open 
path"  of  the  judges  of  England.  Amid  the  multitudinous 
complaints  of  g6vemmental  and  oflGlcial  abuses,  and  not  least 
of  the  grievances  inflicted  by  the  law  and  its  ministers,  to 
which  a  thousand  tongues  and  pens  are  daily  giving  currency, 
no  voice  is  beard  to  breathe  a  whisper  of  imputation  against 
the  unblemished  purity  of  the  judicial  ermine.  While  the 
ascendancy  of  public  opinion  excludes  from  the  high  places 
of  the  profession  those  among  its  members  whose  character  or 
practice  would  have  dishonoured  it;  while  the  responsibility 
to  public  opinion — were  no  higher  principle  in  action — secures 
the  exercise  of  an  unswerving  integrity  in  those  who  have 

attained  them, — the  warning  to  be  derived  from  the  life  of  a 
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Bacoti  or  a  Macclesfield  can  find  no  application.  But  though 
this  is  hi^ppily  the  case,  the  spectacle  of  great  talents  and  a 
noble  miod^  overpowered  by  the  temptations  of  a  venal  age, 
and.  betrayed  to  reproach  and  uselessness,  will  scarcely  be 
viewed  with  the  less  interest,  because  we  may  fear  no  longer 
to  fall  -into  the  same  condemnation. 

Thomas  Parker,  Earl  of  Macclesfield,  was  bom  on  the 
23rd  of  July,  1666,  at  the  town  of  Leek  in  Staffordshire, 
where  his  father,  of  the  same  name,  was  a  practising  attorney. 
He  was  descended  from  a  junior  branch  of  an  ancient  and 
respectable  family,  which  had  originally  borne   the  name 
of  Le   Parker,  traced  its  descent  as   far  back  at  least  as 
the  reign  of  Richard  11.,^  and  had  at  one  period  enjoyed  a 
considerable  estate  in  the  counties  of  Stafford  and  Derby, 
Of  hia  early  years  or  course  of  education  we  have  no  further 
account  than  that  he  was  sent  at  the  usual  age  to  perfect  his 
studies  at  Trinity  College,  Cambridge ;  which,  however,  if  we 
may  trust  the  accuracy  of  the  "  Graduati  Cantabrigienses,'' 
he  quitted  without  taking  any  degree.     A  copy  of  adulatory 
verses^  addressed  to  him  when  Lord  Chancellor  by  the  poet- 
laureate  Eusden,  (who  was  himself  a  fellow  of  Trinity,)  would 
l^d  us  to  infer,  if  poetical  evidence  commanded  implicit  credit, 
that  he  was  not  a  little  distinguished  as  a  university  student : 
**  Prophetic  Granta,  with  a  mother's  joy, 
Saw  greatness  omened  in  the  manly  boy, 
Who  madest  thy  studies  thy  beloved  concern, 
.^    Nor  could  she  teach  so  fast  as  thou  could'st  learn. 
Still  absent  thee  our  groves  and  Muses  mourn. 
Still  sighing  echoes  the  sad  sound  return, 
And  Cam  with  tears  supplies  his  streaming  urn.'^ 
That  lie  was  designed  from  an  early  age  for  the  bat  is  mani- 
fest from  the  period  of  his  admission  to  the  Intiei^  Temple, — 
l4th  February,  1683,  when  he  was  not  yki  Seventeen.    Hut- 
tori,  in  his  History  of  Derby,  aflirms  that  he  practised  for 
some  years  in  that  town  as  an  attorney,  and  finally  ceased  to 
reside  there  only  on  his  appointment  to  the  chief-justiceship ; 
A  stOi*y  disproved  at  once  by  the  date  of  his  call  to  the  bar, 
as  it  appears  on  the  records  of  the  same  Inn — 24th  May, 

1891;  not  inariy  months  after  the  expiration  of  the  required 

....         ...,•* 

*  We  find  the  name  of  Le  Parker  among  the  gentry  who  volunteered  to  accom- 

SLD^^EdWard  {..i^eti  ?rin<^of  Wales,  to  the  Holy  Land,  in  1270.— Eieftrpta 
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term  of  studentship.  It  is  most  probable  tbat  he  settled 
there  in  the  outset  as  a  provincial  counsel;  a  personage  so 
much  less  frequent  in  those  days  than  at  present,  that  the 
worthy  antiquary  may  well  be  excused  for  his  misconception. 
He  proceeds  to  describe  to  us,  with  laudable  preciseness,  the 
dwelling  occupied  by  our  lawyer  in  the  good  town  of  Derby : 
"  in  Bridge-gate,  at  the  foot  of  the  bridge,  in  the  bbtise  next 
the  Three  Crowns."  On  the  Midland  Circuit,  whi6h  Mr, 
Parker  chose  as  the  first  field  of  his  professional  labours,  his 
local  connexions  speedily  introduced  hijn  to  business;  nor 
was  it  very  long  before  his  reputation  both  as  a  lawyer  and 
an  advocate  became  so  high  as  to  advance  him  to  leading  . 
practice;  such,  indeed,  were  his  powers  of  pei*suasive  oratory, 
as  to  procure  for  him  the  appellation  of  the  silvier-tongued 
counsel.  It  is  not  however  until  the  first  year  of  Queen 
Anne's  reign  (1702),  that  the  occurrence  of  his  name  in  the 
Reports  leads  us  to  conclude  that  he  had  transferred  the 
exercise  of  bis  talents  and  attainments  to  the  more  con- 
spicuous arena  of  the  metropolitan  courts:  after  that  period 
it  is  frequently  to  be  found,  and  almost  always  in  connexion 
with  cases  of  some  importance  and  extent;  we  may  particu- 
larize, out  of  many,  the  elaborate  legal  defence  of  Tutchin, 
the  obnoxious  publisher  of  the  Observator  (1704),  and  the 
case  of  Kendall  v.  John  (1707),  an  action  brought  by  a 
candidate  who  was  seated  on  petition,  against  the  returning 
officer  for  a  false  return, — an  experiment  which  doubtless 
grew  out  of  the  decision  in  the  case  of  Ashby  and  White. 
At  the  period  of  the  general  election  in  1705,  when  the  Whig 
party,  to  which  he  had  warmly  attached  himself,  was  almost 
universally  successful,  he  had  acquired  sufficient  local  inr 
fluence  to  be  returned,  in  conjunction  with  a  member  of  the 
Cavendish  family,  for  the  town  of  Derby,  of  which  he  had 
some  years  before  been  elected  recorder;  and  for  which  he  sat; 
without  interruption  until  his  elevation  to  the.  bench  ftve 
years  afterwards.  The  government  hadj^about  the  ^ame  .time^ 
apparently  discovered  either  his  usefulness  as  a  partizaix  pc  • 
his  claims  as  a  lawyer;  for  in  the  wonth  of  June  in.  the  s^mj^ 
year,  he  was  at  once  called  to  the  degree  of  the  (:oif  and  ap* 
pointed  queen's  Serjeant,  and  not  long  afterwards  honoured 
with  knighthood.  What  degree  of  reputation  He  aoquired  in 
parliament  we  have  no  means  of  judging  from  contemporary 
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testimony;  for  neither  is  he  noticed  on  a  single  occasion  as  a 
speaker  in  the  meagre  outlines  which  are  preserved  to  us  of 
the  debates^  nor,  so  far  as  our  researches  have  informed  us, 
made  mention  of  by  any  of  the  annalists  or  reminiscents  of  his 
time :  most  probably  his  reputation  as  a  lawyer  was  the  chief 
distinction  which  attended  him  through  his  parliamentary  as 
well  as  hid  professional  career.  The  only  occasion  on  which 
he  is  recorded  as  having  conspicuously  distinguished  himself 
was  one  much  more  of  a  forensic  than  a  parliamentary  cha- 
racter; we  mean  the  impeachment  of  Sacheverell,  against 
whom  he  was  named,  in  conjunction  with  Walpole,  Jekyll, 
Stanhope,  King,  8cc.,  one  of  the  managers  for  the  Commons, 
Burnet  particularizes  him  as  having  acquitted  himself  more 
ably  than  all  these  eminent  colleagues ;  a  distinction  the  more 
remarkable  since  it  appears  that  he  was  suffering  under  indis- 
position at  the  time.  He  was  assigned  to  maintain  the  fourth 
article  of  the  charge,  which  was  by  much  the  most  general  of 
them  all,  and  alleged  against  the  Doctor  that  he  had  falsely 
charged  the  queen  and  her  functionaries,  civil  and  ecclesiasti- 
cal, with  a  general  mal-administration,  tending  to  the  sub- 
version of  the  constitution ;  had  excited  her  subjects  to  faction 
and  violence,  and,  to  serve  these  purposes,  had  wrested  and  per- 
verted texts  and  passages  of  Scripture.  To  support  these  alle- 
gations, it  became  the  accuser's  duty  to  dissect  the  obnoxious 
sermons  paragraph  by  paragraph,  and  show  their  general  cha- 
racter and  design  to  be  a  virulent  attack  on  all,  in  whatever 
station,  who,  however  well-affected  and  obedient  to  the  esta- 
blished sovereign  and  government,  deemed  the  resistance  of 
the  Revolution  lawful,  and  were  not  prepared  to  assert,  for 
all  future  cases,  the  absolute  doctrine  of  passive  obedience: — 
a  task  which  he  undoubtedly  performed  with  great  force  and 
effect.  The  scriptural  passages  which  the  Doctor  had  pressed 
into  his  service,  he  showed  to  have  been  perverted  to  a  sense, 
in  many  cases,  absolutely  opposed  to  their  true  meaning:  and 
he  closed  with  a  forcible  denunciation  against  the  abuse  of 
the  pulpit  to  factious  and  partizan  purposes,  which  we  tran- 
scribe as  a  specimen  at  once  of  his  oratory  and  his  orthodoxy: 

"  My  Lords,  the  Commons  have  the  greatest  and  justest  venera- 
tion for  the  clergy  of  the  Church  of  England,  who  are  glorious 
through  the  whole  Christian  world  for  their  preaching  and  writing, 
for  their  steadiness  to  the  Protestant  religion  when  it  was  in  the 
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utmost  danger.  They  look  upon  the  order  as  a  body  of  men  that 
are  the  great  instruments  through  whose  assistance  the  Divine 
Providence  conveys  inestimable  advantages  to  us  all.  They  look 
upon  the  Church  established  here  as  the  best  and  surest  bulwark 
against  popery,  and  that  therefore  all  respect  and  encouragement 
is  due  to  the  clergy;  and  it  is  with  regret  and  trouble  that  they  find 
themselves  obliged  to  bring  before  your  lordships,  in  this  manner, 
one  of  that  order.  But  when  we  consider  Dr.  Sacheverell  stripping 
himself  of  all  the  becoming  qualities  proper  for  his  order,  nay,  of 
all  that  peaceful  and  charitable  temper  which  the  Christian  religion 
requires  of  all  its  professors,  deserting  the  example  of  our  Lord  and 
Master  and  of  his  holy  Apostles,  and  with  rancour  and  uncharitable- 
ness  branding  all  who  differ  from  him,  though  through  ignorance, 
with  the  titles  of  hypocrites,  rebels,  traitors,  devils ;  reviling  them, 
exposing  them,  conducting  them  to  hell,  and  leaving  them  there ; 
treating  every  man  that  falls  in  his  way  worse  than  Michael  the 
archangel  used  the  devil ;  coming  himself  more  near  the  character 
in  St.  Jude,  part  of  which  he  would  apply  to  others,  '  despising  do- 
minion, speaking  evil  of  dignities,  like  raging  waves  of  the  sea 
foaming  out  his  own  shame;*' forgetting  (when  his  text  and  his 
doctrine  led  to  it)  to  recommend  the  peace  of  the  country,  in  a  time 
when  all  Europe  is  in  war,  and  nothing  can  preserve  us  from  falling 
into  the  hands  of  the  grand  enemy  and  oppressor,  but  our  unanimity 
under  her  majesty;  then  labouring  to  sap  the  establishment,  and 
railing  and  declaiming  against  the  government;  crying  to  arms,  and 
bk)wing  a  trumpet  in  Sion,  to  engage  his  country  in  sedition  and 
tumult,  and  overthrow  the  best  constitution  and  betr^  the  best 
queen  that  ever  made  a  nation  happy ;  and  this  with  Scripture  in 
his  mouth ! 

'*  The  Commons  looked  upon  him,  by  this  behaviour,  to  have 
severed  himself  from  all  the  rest  of  the  clergy,  and  thought  it  their 
duty  to  bring  to  justice  such  a  criminal;  and  are  in  no  fear  of  being 
thought  discouragers  of  those  who  preach  virtue  and  piety,  because 
they,  in  the  supreme  court  of  justice,  prosecute  him  who  preaches 
sedition  and  rebellion;  or  to  have  any  design  to  lessen  the  respect 
and  honour  that  is  due  to  the  clergy,  by  bringing  him  to  punishment 
that  disgraces  the  order." 

In  his  reply,  he  inveighed  with  even  greater  warmth  againdt 
the  evasion  and  hypocrisy  of  the  defence ;  and  thus  noticed 
the  Doctor's  own  exhibition  before  his  judges: — 

"  My  lords,  he  has  made  an  appearance  before  your  lordships  in 
a  manner  very  extraordinary,  not  only  as  in  a  defence  of  a  prosecu- 
tion, but  as  in  a  most  solemn  act  of  devotion,  before  the  most  august 
judicature  on  earth,  and  appealing  to  a  yet  greater  in  heaven.     But 
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with  what  sincerity,  what  candour,  or  what  sense  of  that  which  he 
has  done  ? 

«  I  am  amazed,  that  a  person  in  holy  orders,  in  his  distinguished 
hahit,  before  this  awful  assembly,  should  dare  to  take  the  tre- 
mendous name  of  God  into  his  lips,  and  appeal  to  him  for  the 
sincerity  and  integrity  of  his  heart,  at  that  very  time  when  he  stands 
charged  with  this  black  crime,  and  is  neither  able  to  repel  it,  nor 
has  die  sincerity  and  honesty  to  repent, — to  take  shame  upon  him- 
self in  the  most  public  manner,  and  to  ask  pardon  of  God  and  the 
world  for  it. 

"  But  while  he  can  thus,  with  such  assurance  as  your  lordships 
have  seen,  and  now  see,  face  out  such  a  crime,  and  be  equivocating 
and  playing  double  with  your  lordships,,  with  God  Almighty,  and 
his  own  conscience,  what  regard  is  to  be  had  to  his  most  solemn 
protestations  ?  His  manifest  insincerity  in  this  plain  point  gives  him 
no  credit  in  any  thing;  and  his  having  taken  the  abjuration  oath 
gives  me  not  the  least  difHculty,  after  what  I  have  observed  of  his 
more  solemn  oath  before  your  lordships. 

"  My  lords,  the  just  veneration  we  owe  to  the  Divine  Majesty, 
(for  the  Doctor's  behaviour  has  now  made  that  part  of  the  case,) 
the  honour  of  Christianity,  the  Church  and  its  holy  order,  the  secu- 
rity of  the  present  establishment  and  the  Protestant  succession,  the 
safety  of  her  majesty's  person,  the  quiet  of  her  government,  the  duty 
we  owe  to  her  as  sovereign,  the  gratitude  for  her  most  gracious 
administration^  the  honour  of  our  prelates,  the  obligations  we  are 
under  to  prevent  seditions  and  tumults,  to  undeceive  the  people,  to 
quiet  the  minds  of  the  Protestant  Dissenters,  and  convince  them  the 
toleration  allowed  them  by  law  is  not  to  be  taken  away  from  them, 
to  secure  at  present,  and  transmit  to  our  posterity^  as  far  as  in  us 
lies,  our  religion  and  liberties,  and  vindicate  the  Revolution,  which 
is  the  foundation  on  which  they  stand,  and  the  glory  of  our  late 
deliverer,  to  whom,  under  God,  we  owed  it;  and  to  banish  sedition 
from  the  pulpit,  which  is,  and  ever  ought  to  be,  sacred  to  divine 
purposes, — require  the  Commons  to  demand  your  lordships'  judg- 
ment on  this  offender/' 

In  the  course  of  the  trial  occurred  the  death  of  the  Lord 
Chief  Justice  Holt;  and  the  ministry  lost  no  time  in  recom- 
mending as  his  successor  the  lawyer  who  had  so  pre-eminently 
vindicated  the  principles  of  their  government,  and  had  been 
so  in&tinimental  in  calling  down  punishment  on  an  offender 
politically  and  personally  so  obnoxious  to  them.  Sir  Thomas 
was  accordingly  appointed  without  delay  to  the  vacant  office, 
and  took  his  seat  in  the  Court  of  Queen's  Bench  on  the  first 
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day  of  the  ensuing  Easter  Teim.  His  elevation  wag  hailed 
by  the  scribes  of  the  Whig  party  as  an  additional  triumph  of 
their  cause^  and  a  pledge  of  the  queen's  sincerity  in  upholding 
it.  Defoe  thus  apostrophizes  on  the  occasion  the  "  street 
gentry/'  as  he  terms  them, — the  High  Church  mob  who  had 
formed  the  Doctor's  riotous  retinue: — "  You  are  desired  to 
take  particular  notice  of  her  majesty  having  severely  punished 
Sir  Thomas  Parker,  one  of  the  managers  of  the  House  of 
Commons,  for  his  barbarous  treatment  of  the  Doctor,  in  pre- 
tending  in  a  long  speech  to  show,  as  he  called  it,  the  imper- 
tinence and  superficial  jii^le  of  the  Doctor's  speech.  Her 
majesty  being,  as  you  know,  heartily  concerned  for  this  pro- 
secution, hath  testified  her  care  of  the  Doctor's  character,  in 
most  justly  punishing  that  forward  gentleman,  having  con- 
demned him  for  his  boldness  to  perpetual  confinement,  being 
appointed  to  the  constant  drudgery  of  Lord  Chief  Justice  of 
the  Queen's  Bench ;  a  cruel  and  severe  sentence  indeed !" 
Lord  Dartmouth  indeed  informs  us  that  the  promotion  (which, 
Tory  as  he  was,  he  terms  a  wise  and  judicious  one)  was  made 
to  please  the  Duke  of  Somerset,  who  was  too  necessary  at 
that  time  to  be  contradicted,  "  and  had  taken  into  his  head 
that  he  could  govern  Parker,  which  nobody  that  knew  either 
could  believe."  It  would  have  been  difficult,  however,  to 
name  a  lawyer  of  Whig  principles  who  had  at  that  period 
higher  professional,  as  well  as  political,  claims  to  the  advance* 
ment;  and  the  vigour  and  ability  which  he  applied  to  the 
discharge  of  his  judicial  functions  well  justified  the  choice. 
Almost  the  first  duty  imposed  on  him  was  that  of  presiding 
at  the  trials  of  Dammaree,  Willis,  and  Purchase,  the  leaders 
of  Sacheverell's  mob,  on  a  charge  of  constructive  high  treason, 
in  designing  the  riotous  demolition  of  all  dissenting  meeting- 
houses within  the  realm ; — a  wide  principle  of  interpretation 
which  had  only  once  before  been  clearly  applied  to  the 
Statute  of  Treasons,  in  the  case,  namely,  of  the  apprentices 
convicted  and  executed  in  the  year  1680  as  traitors  by  levy- 
ing war  against  the  king  in  a  general  armed  assault  on  all 
the  brothels  of  the  realm.  Swift  insinuates,  in  a  somewhat 
uncanonical  passage  of  his  Letter  to  Bishop  Fleetwood,  that 
these  two  objects  of  attack  were  not  very  unlikely  to  coin- 
cide:— "  How  pathetically  does  your  lordship  complain  of  the 
downfall  of  Whiggism,  and  Daniel  Burgess's  meeting-house ! 
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The  generous  compassion  your  lordship  has  shown  on  this 
tragical  occasion  makes  me  believe  your  lordship  will  not  be 
unaffected  with  an  accident  that  had  like  to  hare  befallen  a 

poor  w •  of  my  acquaintance  about  that  time,  who  being 

big  with  whig,  was  so  alarmed  at  the  rising  of  the  mob,  that 
she  had  liked  to  have  miscarried  upon  it ;  for  the  logical  jade 
presently  concluded  (and  the  inference  was  natural  enough) 
that  if  they  began  with  pulling  down  meeting-houses,  it  might 
end  in  demolishing  those  houses  of  pleasure  where  she  con- 
stantly paid  her  devotions ;  and  indeed  there  seems  a  close 
connexion  between  extempore  prayer  and  extempore  love/* 
The  direction  given  by  the  Chief  Justice  to  the  jury  on 
Dammaree's  trial,  that  it  was  a  clear  case  of  levying  war,  if 
they  should  find  the  prisoner  guilty  of  aiding  the  attack  at 
one  of  the  meeting-houses,  and  thence  leading  and  tempting 
the  rioters  to  others,  was  held  to  be  correct  at  a  subsequent 
conference  of  all  the  judges,  and  the  same  doctrine  has  been 
promulgated  as  undoubted  law  by  the  principal  text-writers 
since  that  period,  in  particular  by  Mr.  Justice  Foster;  though 
it  has  been  strongly  questioned  also  by  lawyers  of  repute, 
especially  by  Mr.  Luders,  in  an  elaborate  investigation  into 
the  general  principles  of  the  law  of  treason.  No  parallel  case 
has  since  occurred,  the  enactments  of  the  Riot  Act,  and  sub- 
sequent statutes  of  the  same  class,  having  provided  remedies 
more  consonant  with  the  milder  spirit  of  our  age,  and  more 
proportioned  to  the  character  and  danger  of  such  offences. 

The  return  of  the  Tories  to  power,  which  opcurred  within 
a  few  months  after  Parker's  advancement,  mitigated  in  no 
degree  the  sternness  of  his  Whiggism.  There  is  reason  to  be- 
lieve that  an  offer  of  the  great  seal  was  made  to  him  by 
Harley,  after  his  unavailing  efforts  to  retain  Lord  Cowper  in 
the  possession  of  it;  and  that  he  peremptorily  refused,  even 
for  so  high  a  prize,  to  compromise  his  opinions  or  desert 
his  party.  We  are  not  disposed,  however,  to  ascribe  so  much 
honour  as  some  have  rendered  to  an  act  of  self-denial  such  as 
this ;  considerations  of  a  much  less  heroic  character  may 
suggest  to  the  most  worldly  politician  the  danger  of  ascend- 
ing, in  a  period  of  a  warm  conflict  between  two  gi*eat  and  not 
unequal  parties,  to  a  prec&rious  eminence,  on  which  he  must 
sit  associated  with'coUeagues  whose  opinions  and  measures  are 
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of  neoMsity  in  daily  conflict  with  bis  own  feal  sentiments ;  and 
for  wbichy  too^  be  must  leave  a  post  of  almost  equal  honour, 
and  of  secure  enjoyment.  Certain  it  is  that  Sir  Thomas  did 
not  fail  to  launch  all  the  rigours  of  the  law  against  the  Tory 
pamphleteers  whose  intemperance  or  personality  brought 
them  within  its  range.  Swift  indeed  hints  that  this  zeal  of 
prosecution  was  not  ventured  upon  until  there  appeared  (at  the 
close  of  the  year  171 1)  a  strong  probability  of  the  breaking  up 
of  the  Harleian  ministry ;  it  was  persevered  in  however  long 
after  that  crisis  had  passed  over.  Among  others,  Morphew, 
the  publisher  of  Swift's  ^'Conduct  of  the  Allies/'  (against 
which  the  government  had  been  obliged  to  make  a  show  of 
displeasure,  by  offering  a  reward  for  the  discovery  of  the  au- 
thor,) was  summoned  before  the  chief  justice,  threatened  with 
severe  punishment  if  he  persisted  in  concealing  the  writer's 
name,  and  ultimately  bound  over  to  appear  in  the  following 
term  to  answer  a  charge  of  seditious  libel.  The  Dean  repaid 
these  proceedings,  as  might  be  supposed,  with  a  hearty 
hatred.  '^  I  was  to  day  (he  writes  in  his  Journal  to  Stella, 
under  the  date  of  October  28,  1712,)  at  a  trial  between 
Lord  Lansdowne  and  Lord  Carteret,  two  friends  of  mine,  in 
the  Queen's  Bench.  I  sat  under  Lprd  Chief  Justice  Parker, 
and  his  pen  falling  down,  I  reached  it  up.  He  made  me  a  low 
bow,  and  I  was- going  to  whisper  him,  that  I  had  done  good 
for  evil,  for  he  would  have  taken  mine  from  me.  Parker  would 
not  have  known  me,  if  several  lords  on  the  bench  and  in  the 
court,  bowing,  had  not  turned  every  body's  eyes,  and  set  them 
a  whispering.  I  owe  the  dog  a  spite,  and  will  repay  him  in  two 
months  at  farthest."  Defoe,  also,  (whom  we  have  seen  cele- 
brating Sir  Thomas's  elevMion  with  such  an  exulting  strain 
of  Whig  triumph,  but  who  became,  on  the  exaltation  of  the 
Tories,  a  retainer  of  their  camp,)  when  he  fell  under  the  com* 
pelled  prosecution  of  the  government  for  the  publication  of  his 
Jacobite  letters,  in  1713,  found  reason  to  abate  his  admiration 
of  the  chief  justice's  merits.  When  brought  before  him  to  be 
admitted  to  bail,  Parker  expressed,  not  very  decorously,  his 
gratification  that  the  government  had  at  length  fallen  foul  of 
so  notorious  a  libeller,*  a  compliment  for  which  Defoe  took 
vengeance  in  the  two  succeeding  numbers  of  his  "  Review, " 
in  hearty  vituperation  of  his  lordship's  conduct  and  opinions. 
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Notwithstanding  all  these  demonstrations  of  zeal  in  hehalf  of 
the  cause  of  Whiggism,  Sir  Thomas  did  not  wholly  escape 
tiie  imputation  which  was  levelled  also,  with  about  as  much 
foundation,  against  Cowper  and  Murray,  of  having  been  a 
secret  well-wisher  to  the  designs  of  the  exiled  family,  "  I 
would  fain,"  says  Swift,  in  the  "  Public  Spirit  of  the  Whigs,*' 
"  ask  one  single  person  in  the  world  one  question — why  he 
hath  so  often  drank  the  abdicated  king's  health  upon  his 
knees  ? "  That  he  was  not  disposed  to  abate  anything  from 
the  most  rigorous  construction  of  the  laws  which  the  fears 
of  that  age  had  deemed  necessary  for  the  preservation  of  Pro- 
testantism, was  shown  in  a  case  which  excited  much  interest 
at  the  time,V  in  which  he  stood  alone  in  strenuous  dissent 
from  the  opinions  of  Lord  Chancellor  Harcourt  and  several  of 
the  other  judges,  as  to  the  interpretation  of  the  recent  statute 
(11  &  12  W.  3,  c.  4)  disabling  papists  from  acquiring  real  es- 
tate by  purchase.  His  opinion,  that  the  word  purchase  was 
used  in  its  legal  sense,  as  contradistinguished  from  a  succes- 
sion by  descent,  and  therefore  comprehended  a  taking  by 
devise^  (notwithstanding  a  former  section,  which  expressly 
excluded  non-conforming  papists  above  the  age  of  eighteen 
from  taking  by  "  descent,  devise,  or  limitation,")  was  subse- 
quently  maintained  by  him  with  equal  determination  when  the 
case  was  brought  by  appeal  to  the  House  of -Lords,  and  was 
affirmed  by  a  great  majority  of  the  peers,  and  by  the  opinions 
of  six  judges  to  five :  Speaker  Onslow  informs  us  that  he  got 
great  credit  by  his  argument,  "  with  some  reflections  upon 
the  chancellor,  whose  construction  would  in  effect  have  made 
the  act  useless  by  an  easy  evasion  of  it."  Nor  did  he  in  his  place 
at  the  council-table  disguise  his  opinions  on  the  policy,  fo- 
reign or  domestic,  of  the  government.  He  offered;  all  the 
resistance  which  his  individual  voice  could  oppose  to  the  mea- 
sures of  pacification  which  terminated  in  the  treaty  of  Utrecht. 
We  have  mentioned  in  a  fonder  memoir  the  pains  he  took  to 
defeat  a  scheme  of  which  the  Lord  Chancellor  Harcourt  was 
made  the  instrument,  who^e  object  was  to  prevent  the  security 
provided  by  the  iRegency  Act  for  the  Hanoverian  succession 
by  the  appointment  of  regente  nopinated  by  the  Elector,  from 

'  Roper  V.  RatcUffe,  9  Mod.  167,  l»f  5  \^  Mod.  230 ;  1  Bro.  P.  C.  450. 
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being  made  legally  available.  Of  the  regents  so  appointed, 
the  chief  justice  was  of  course  one.  It  was  not  however  until 
some  time  after  the  accession  of  the  new  sovereign  that  he 
received  any  testimony  of  court  favour.  On  the  10th  of 
March,  1716,  he  was  elevated  to  the  peerage  with  the  title  of 
Lord  Parker,  Baron  of  Macclesfield.  ,The  preamble  of  his 
patent  informs  us,  and  we  find  it  also  affirmed  by  a  conteni- 
porary  writer,  that  it  was  in  consequence  of  his  own  reluc- 
tance to  assume  the  dignity  that  he  had  not  been  earlier 
ennobled  :  but  it  is  most  probable  that  the  expressions  to  that 
effect  in  the  former  constituted  only  the  usual  laudatory  gar- 
nish of  such  instruments,  and  were  all  that  gave  occasion  to 
the  statement  of  the  latter.  In  point  of  fortune,  the  emolu- 
ments of  his  office  were  at  that  period  even  more  undeniably 
and  amply  than  at  present  adequate  to  the  fulfilment  of  all  the 
duties,  and  the  maintenance  of  all  the  necessary  splendour, 
of  his  new  dignity.  He  received,  however,  in  augmentation 
of  them,  a  life  pension  of  1200Z.  a  year. 

In  the  proceedings  of  the  upper,  as  formerly  in  the  lower. 
House  of  Parliament,  he  appears,  so  far  as  can  be  gathered 
from  the  imperfect  records  remaining  to  us,  to  have  taken  no 
frequent  or  conspicuous  part.  Indeed,  almost  the  only  occa- 
sion on  which  we  find  him  named  as  a  speaker,  is  in  resistance 
to  the  proposition  of  Lord  Harcourt,  in  the  course  of  Lord 
Oxford's  impeachment,  which  sought  to  sever  those  articles 
of  the  charge  that  amounted  to  an  allegation  of  high  treason 
from  those  which  accused  him  only  of  high  crimes  and  mis- 
demeanors, and  to  enter  upon  the  former  in  the  first  instance. 
The  hardship  was  urged  of  subjecting  the  Earl  to  a  long  and 
harassing  inquiry  in  the  odious  character  of  a  traitor,  when 
he  might!  ultimately  be  found  guilty,  if  at  all,  of  offences 
of  a  raiuc^  less  aggravated  character.  To  this  the  chief  mstice 
replied— ^he  was  little  aware  how  nearly  his  words  would  one 
day  receive  an  application  in  his  own  case — that^"  as  for  the 
prisoner's  appearing  in  the  abjiect  condition  of  a  traitor,  it  was 
only  a  piece  of  formality,  which  did  him  no  manner  of  hurt, 
and  to  which  persons  of  the  highest  rank  had  ever  submitted, 
in  order  to  clear  their  innocence." — If  his  legislatorial  career 
furnishes  few  incidents  to  dwell  upon,  neither  does  his  cha- 
racter or  conduct  as  a  judge  affiyrd  much  ground  of  comment* 
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Little  can  be  said  of  him  in  his  capacity  of  chief  justice^  more 
than  that  he  executed  its  duties  with  seriousness,  temperance, 
and  firmness;  bringing  to  the  discharge  of  them,  if  not  the 
intellectual  elevation,  and  immoveable  disdain  of  external  in* 
fluences/ which  had  obtained  for  his  great  predecessor  the  ad- 
miration and  reverence  of  his  country, — an  acute  understand- 
ing, a  mind  well  stored  with  legal  principles  and  professional 
knowledge,  and  a  capacity  and  disposition  (so  far  as  we  can 
judge  from  his  determinations)  to  apply  them  rightly  and 
honestly.    The  cases  of  Dammaree  and  his  fellow  rioters  of 
1710  were  the  only  trials  for  high  state  offences  over  which 
it  fell  to  his  lot  to  preside :  but  in  such  other  criminal  cases 
tried  before  him  as  we  have  any  account  of,  we  find  him  re* 
presented  as  manifesting  all  the  humanity  and  patience  to- 
wards the  accused  that  could  be  desired ;  exhibiting  in  this 
respect  a  worthy  imitation  of  the  admirable  example  of  his 
predecessor,  from  which  indeed  only  the  ignorant  brutaUtyof 
a  Page  could  retain  the  bold  baseness  to  relapse. 

In  the  spring  of  1718,  the  final  retirement  of  Lord  Cowper 
from  the  chancellorship  again  opened  the  way  to  that  un- 
steady pinnacle  of  legal  ambition.  After  an  interval  of  a  few 
weeks,  during  which  the  seals  were  in  the  hands  of  commis- 
sioners, they  were  committed  (May  12)  to  the  keeping  of 
the  Chief  Justice,  with  the  title  of  Lord  Chancellor.  He 
now  accepted  them  without  much  difficulty  or  reluctance : 
their  tenure  appeared  indeed  considerably  less  precarious 
than  when  he  formerly  declined  the  dangerous  or  unwelcome 
acceptance  of  them.  The  contest  for  power  now  lay  mainly 
between  the  two  sections  of  the  Whig  party,  difierii^  indeed 
widely  enough  on  individual  points  of  policy,  but  professing 
the  same  general  principles  of  civil  and  ecclesiastical  adminis-* 
tration :  he  might  therefore  hope,  by  a  course  of  discreet  me* 
deration,  and  without  any  vehement  offence  to  his  opinions 
or  his  conscience,  to  retain  the  good  things  of  office  which" 
ever  of  the  scales  of  party  was  depressed,  whether  Stanhope 
or  Walpole  kicked  the  beam.  We  find,  accordingly,  that 
when  the  latter  regained  his  ascendancy,  the  Chancellor  bad 
no  difficulty  in  acting  along  with  him,  as  comfortably,  and 
perhaps  as  cordially,  as  with  those  he  had  displaced.  We 
shall  see  in  the  result,  that  there  were  even  weightier  reasons 
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than  have  usually  influenced  the  occupiers  of  that  seat,  to 
dissuade  him  from  quitting  it  except  upon  the  most  immi- 
tigable necessity. 

Almost  the  last  judicial  act  of  Lord  Parker,  in  his  office  of 
Chief  Justice,  was  to  pronounce  upon  the  important  question 
then  at  issue  between  George  I.  and  his  son,  in  wluch  of 
them  lay  the  right  of  guardianship,  and  the  control  over  the 
education  and  marriage,  of  the  younger  branches  of  the  royal 
family ;  the  prince  claiming  those  rights  in  his  paternal,  the 
sovereign  in  his  kingly  character.  The  judges  differed  on  the 
question ;  ten  of  them,  however,  with  Parker  at  their  head, 
and  considerably  influenced,  it  was  said,  by  his  arguments 
and  authority,  certified  their  unqualified  opinion  that  all  the 
contested  rights  were  vested  by  law  in  the  crown  :  a  decision 
by  which  he  purchased,  and  in  the  end  bitterly  experienced, 
the  persevering  enmity  of  the  prince.  Whether  the  latter 
had  any  private  ground  of  suspicion  as  to  the  sincerity  of  the 
chief  justice's  declared  opinion,  does  not  appear:  the  same 
question,  however,  many  years  afterwards,  when  the  Royal 
Marriage  Act  was  under  the  consideration  of  the  legislature, 
received  the  same  determination  from  Uie  concurrent  opinion 
of  all  the  judges. 

The  decisions  of  Lord  Macclesfield  (we  anticipate  somewhat 
in  giving  him  the  title  by  which  he  is  best  known)  in  the 
Court  of  Chancery,  have  ever  since  commanded  an  authority 
second  only  to  that  of  the  most  illustrious  judges  who  have 
filled  the  seat  of  equity — of  a  Hardwicke  or  an  Eldon.  They 
appear  to  have  been  held  in  no  less  consideration  in  his  own 
time  :  we  have  looked  through  the  Reports  of  Peere  Williams, 
which  comprehend  a  regular  series  of  all  the  more  important 
cases  heard  before  him  dming  the  seven  years  of  his  chan- 
cellorship, and  find  scarcely  a  single  instance  of  a  successful 
appeal  from  his  judgment  to  the  House  of  Lords.  ^  This  is  a 
testimony  to  his  accuracy  of  understanding,  familiarity  with 
legal  principles,  and  devotion  to  his  duties,  the  more  unques* 
tionable,  since  his  studies  and  practice  at  the  bar  could 
scarcely  have  prepared  or  qualified  him  for  the  administraticm 

1  It  may  deserve  notice  that  he  was  the  first  jadge  who  asserted  the  jurisdiction 
of  iStue  Court  of  Chancery  to  interfere  with  the  parental  control  over  the  child.  In  a 
case  where  the  parent  war  living.  Byre  Y.  Ctrantws  of  Shtftetbury,  2  P.  Wiai,  1 18. 
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of  equity  law.  In  his  judicial  fitness  for  his  seat,  iijid^ed,  JiQ 
excelled  rather  than  fell  shoii  of  his  predecessor,  ^  whqm  he 
somewhat  too  flatteringly  panegyrized  as  "  that  great,  wia^ter 
of  equity  :''  his  personal  deportment  towards  the  practitioners; 
of  his  Court  a£forded  them  less  reason. to  be  gratified. with 
the  change.  The  undisguised  favouritism  which  he  displayed 
towards  some  of  them,  more  particularly,  the  all-fortunate  Sir 
Philip  Yorke,  and  the  petulance  which  he  was  in  the  no,t  u|i-i 
frequent  habit  of  directing  towards  counsel  less  in  his^oo^ 
graces,  contrasted  unhappily  with  the  graceful  and  digpifiecj, 
anieoity  of  Lord  Cowper,  and  raised  him  up  enemies  within, 
the  walls  of  his  court  whose  hostihty  he  was  doomed  to  ^- 
perience  to  his  cost. 

Whomsoever  else  he  might  have  the  fortune  to  displease, 
the  chancellor  had  been  lucky  enough  to  secure  to  himself 
no  small  portion  of  the  royal  favour,  which  heaped  upon  him 
increase  of  honour  and  enrichment  almost  without  stint.  In 
1719,  he  was  nominated  Lord  Lieutenant  of  Warwickshire, 
and  also,  within  a  few  months  afterwards,  of  Oxfordshire,  in 
which  latter  county  he  had  purchased  the  old  castellated 
mansion  of  Shirbourn,  near  Watlington,  with  a  small  circum- 
jacent property ;  and  in  November  1721  he  was  advanced  to 
the  honours  of  a  Viscount  and  Earl,  by  the  titles  of  Viscount 
Parker  of  Ewelme  in  Oxfordshire,  and  Earl  of  Macclesfield, 
with  remainder,  in  failure  of  his  direct  male  issue,  to  that  of 

'  The  Buke  of  WhartoD,  nevertheless,  in  that  witty  brochure  referred  to  in  a  for- 
mer volame,  (Life  of  Lord  Hardwicke,  vol.  iii.  p.  78,)  does  not  scruple  to  include  in 
the  eatalogue  df  impossibilities,  on  the  happening  of  vrhich  he  engages  that  he  will 

"  cease  his  charmer  to  adore, 
.  **  Ai\d  think  of  love  and  politics  nomore," 

the  occasion  '*  when  Parker  shall  pronounce  one  right  decree.^'  He  did  not,'  in- 
deed, do  the  Chancellor  the  discourtesy  of  leaving  hi^  alone  on  the  bad  emhieQ(^ 
of  ignorance  or  dishonesty  to  which  he  had  exalted  him ;  be  disparages  no  le»  tbf 
uiiderstanding  and  character  of  the  two  chief  justices,  Pratt  and  King.  Lord 
Macclesfield  was  however  evidently  regarded  with  extreme  dislike  by  the  duke, 
who,  in  one  of  the  numbers  of  his  "  True  Briton,"  even  draws  a  covert  parallel 
between  him  and  JefTeries,  (anticipating  therein  the  more  elaborate  hostiKty  of  a 
periodical  of  much  greater  pretensioii  against  a  chancellor  of  later  days)  for 
covetousness,  ambition,  party  spirit,  anger,  and  peevishness :  and  expresses  his 
surprise,  still  under  a  pretended  allusion  to  JefTeries,  that  the  gentlemen  of  the 
bar  "  should  have  suffered  themselves  to  be  so  over-run  by  him.*'  Wh<>''ton's 
name  is  to  be  found  at  the  head  of  the  dissentient  peers  who  had  sought  to  aggra-^ 
vate  Lord  Maccles^ld's  punisluneDt  on  his  impeachmeat. 
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his  only  daughter,  the  wife  of  a  Hampshire  baronet,  Sir  Wil- 
liam Heathcote,  At  the  period  of  his  elevation  to  the  wool- 
sack, the  reversion  of  a  Tellership  of  the  Exchequer  had  been 
secured  to  his  son,  with  a  pension  of  £1200  until  it  should  fall 
into  possession ;  and  he  himself  had  then  received  from  the 
bbiinty  of  the  Crown,  in  addition  to  his  former  pension,  a  gift 
of  a  gross  sum  of  £14,000,  (the  accustomed  outfit  of  the 
Ghreat  Seal  being  £2,000,)  together  vrith  an  annual  allowance 
of  £4,000  in  augmentation  of  the  ordinary  emoluments  of 
his  office.  His  lordship  did  not  repay  this  profuseness  of 
fevour  by  any  very  zealous  furtherance  of  the  measures  of  the 
government :  in  all  the  important  questions  which  at  this  pe* 
riod  occupied  the  consideration  of  parliament,  we  find  the 
administration  in  which  he  filled  so  prominent  a  station  ob- 
taining far  less  frequent  or  active  support  at  his  hands  than 
it  received  from  the  purchased  advocacy  of  the  renegade  Tory, 
Harcourt,  Nor  did  the  minister,  on  his  part,  make  any 
troublesome  effort  to  avert  or  soften  the  fall  of  so  unservice-^ 
able  a  colleague,  when  the  storm  of  popular  indignation  burst 
over  his  head.  To  that  unhappy  period  of  his  history  the 
course  of  our  narrative  now  leads  us. 

Shortly  after  the  lamentable  and  ruinous  catastrophe  of  the 
South  Sea  frauds,  whispers  had  begun  to  circulate  of  defi- 
ciencies in  the  funds  of  the  suitors  in  equity,  in  the  hands  of 
the  Masters  in  Chancery ;  ^  one  of  them,  Mr.  Dormer,  had 
speculated  in  that  stock  to  a  desperate  extent,  and  had  ap- 
plied, as  afterwards  appeared,  the  suitors'  money  in  payment 
of  losses  to  the  amount  of  more  than  thirty  thousand  pounds. 
It  was  not  for  some  time  that  these  rumours  assumed  any 
distinct  shape  of  accusation  or  inquiry,  or  involved  the  Chan-» 
cellor  hinxself  in  any  suspicion  of  corrupt  or  irregular  prac- 
tices* They  became  at  length,  however,  so  loud  and  general 
as  to  convince  him  (after  several  vain  attempts  to  solder  up 
the  grievance  or  disguise  its  extent)  of  the  impossibility  of 
retaining  his  office  in  the  face  of  them^  either  with  any  satis- 
faction to  the  country,  or  with  safety  to  himself.  Accordingly, 
in  January,  1724-5,  he  surrendered  the  great  seal  into  the 

^  Up  to  t^s  period  the  nsage  was,  when  an  order  was  made  to  deport  any  sum 
of  money  in  a  causOi  for  the  Chancelior  to  direct  it  to  be  paid  into  the  hands  of 
the  Master  in  Chancery  whose  turn  H  was  to  be  in  Court  at  the  time. 
VOL.  XII.  Y 
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reluctant  bands  of  the  King,  and  it  was  tran6fen%d  to  the  hBBds 
of  Sir  Joseph  Jekyll,  the  Master  of  the  Rolls^  Mr.  Baron  Gilbert, 
and  Mr.  Justice  Raymond,  with  a  special  inj^unetion  (to  take 
kite  their  immediate  consideration  the  accounts  of  the  de&ult- 
ing  Masters,  and  the  means  of  making  restitutibn  to  the  de^ 
spoiled  suitors*    But  the  Chanoellor  was  not  permitted  to  fidl 
so  igently  as  he  had  hoped.     The  party  of  Leicester  House 
were  now  supplied  with  an  ample  opportunity  of  at  once  in- 
flicting annoyance  on  the  Court  and  gratifying  the  resent- 
ment of  their  master,  and  that  under  the  specious  and  popular 
guise  of  a  patriotic  attack  upon  corruption  and  mal-adminis- 
tration  in  the  highest  judicial  office.    In  an  age  wh^  political 
venality  was  all  but  universal — when  the  sale  of  ministerial 
fkvour  and  public  employment  (not  to  speak  of  the  pumhase 
of  political  character)  was  so  flagrant  and  shameless,  that^  as 
the  Duchess  of  Marlborough  assures  us,  "  no  person  who 
was  in  any  office  at  Court,  with  places  at  his  disposal^  made 
any  more  scruple  of  selling  them,  than  of  receiving  his  settled 
salary  or  the  rents  of  his  estate," — ^it  would  be  ridiculous  to 
attribute  to  the  eloquent  and  indignant  invective  which  was 
poured  out  upon  the  misdeeds  of  Lord  Macclesfield^  mudi 
inbred  purity  of  patriotism,  or  affectionate  reverence  for  the 
sanctity  of  justice.     But  little  as  we  may  see  cause  to  respect 
the  motives  which  influenced  his   prosecution,    we  cannot 
therefore  question  either-its  justice  or  its  fitness.     It  was  high 
time  to  cleanse  the  fountain  of  equity  of  some  portion  at  least 
— the  worst  and  most  offensive — of  the  impurity  and  rank- 
ness  which  had  so  long  been  gathering  over  it,  and  fitting  to 
visit  with  an  exemplary  chastisement  the  reckless  cupidity, 
the  criminal  and  interested  negligence,  which  to  the  old  evils 
bt  delay,  expense,  extortion,  and  uncertainty,  had  added  that 
of  wholesale  and  ruinous  spoliation.     But  we  are  anticipating 
the  order  of  our  narrative. 

Lord  Macclesfield's  resignation  of  the  seals  took  place  on 
the  4th  of  January.  On  the  23d}  the  presentation  to  the 
House  of  Commons  of  a  petition  ft'om  the  Earl  of  Oxford  and 
Lord  Morpeth,  as  guardians  of  the  person  and  estates  of  the 
Duchess  Dowager  of  Montagu,  a  lunatic,  complaining  of  a 
heavy  deficiency  in  monies  belonging  to  her  estate  in  the 
hands  of  one  of  the  Masters  in  Chaneery,  gave  occasion  to  a 
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long  debate^  in  the  course  of  which  much  severe  animadversion 
was  cast  on  the  conduct  of  the  ex-chancellor.  It  was  ultimately 
adjourned  for  further  and  still  more  serious  consideration  to  the 
12th  of  February ;  the  purpose  beings  as  was  manifest  from 
the  result,  to  concert  the  plan  of  some  proceeding  directly 
criminatory  of  the  Earl  of  Macblesfield,   On  that  day,  accord- 
ingly, after  reading  certain  Reports  from  a  Committee  of  the 
Privy  Council  which  had  been  appointed  to  examine  into  the 
subject.  Sir  George  Oxenden,  an  influential  member  of  the 
prmce's  party,  concluded  a  highly  accusatory  speech,  the 
charges  of  which  he  founded  upon  the  statements  of  the  Re- 
ports, by  moving  to  impeach  the  Earl  of  high  crimes  and 
misdemeanors  in  his  office  of  Chancellor.     His  delinquencies, 
he  said,  were  many  and  of  various  natures,  but  might  be  re- 
solved into  three  heads ;  first,  that  he  had  taken  into  his  own 
hands  the  estates  and  effects  of  many  widows,  orphans,  and 
lunatics,  and  either  had  disposed  of  part  of  them  arbitrarily 
to  his  own  profit,  or  connived  at  the  officers  under  him  mak- 
ing advantage  of  them  ;  secondly,  that  he  had  raised  to  an 
exorbitant  price^  the  offices  and  places  of  the  Masters  in 
Chancery,  and  in  order  to  enable  them  to  pay  him  those  high 
prices  and  gratuities  for  their  admission,  had  trusted  in  their 
hands  large  sums  of  money  belonging  to  suitors  in  Chancery; 
and,  thirdly,  that  in  several  cases  he  had  made  divers  irregu- 
lar Orders.    "  So  that,"  the  orator  concluded,  "  in  his  opinion, 
that  first  magistrate  in  the  kingdom  was  fallen  from  the  height 
of  the  dignities  and  honours  to  which  he  had  been  raised  by  the 
King's  royal  bounty  and  favour,  to  the  depth  of  iniamy  and 
disgrace."    The  motion  having  been  warmly  supported  by 
several  members  of  the  same  party,  (among  whom  was  that 
mirror  of  political  purity,  Doddington,  then  one  of  the  Lords 
of  the  Treasury,)  the  government,  not  venturing  in  the  present 
aspect  of  the  subject  to  give  it  their  unqualified  resistance, 
made  a  half  show  of  opposition  in  a  proposal  to  refer  the 
whole  matter  anew  to  a  Select  Committee ;  Pulteney,  who 
then  filled  the  office  of  cofferer  of  the  household,  alleging  that 
it  was  derogatory  to  th^  dignity  and  prerogative  of  the  House 

*  The  absolute  illegality  of  the  receipt  of  money  on  the  appointment  to  the  office 
wai  not  therefore,  at  this  sli^e  of  the  proceediogs^  alleged  against  him. 

t2 
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to  found  an  impeachment  upon  the  Reports,  without  a  pr^r 
vious  examination  into  the  proofs  that  were  to  support  it. 
This  motion,  however,  was  even  opposed  by  several  subor- 
dinate members  of  the  government,  and  the  impeachment 
carried  by  a  majority  of  273  votes  to  164  :  and  in  pursuance 
of  that  resolution.  Sir  George  Oxenden,  on  the  following  day, 
solemnly  impeached  the  Earl  at  the  bar  of  the  House  of 
Lords.  Walpole,  though  he  bore  no  great  love  to  his  dis- 
placed colleague  on  the  score  of  "  several  ministerial  passages," 
had  no  anxiety  to  see  the  weapon  of  parliamentary  impeach- 
ment against  obnoxious  ministers  leave  the  sheath  too  often, 
nor  desired  to  risk,  by  too  ready  a  participation  in  the  pro- 
ceedings, the  displeasure  of  his  royal  master,  in  whose  good 
graces  he  knew  the  Earl  to  stand  as  high  as  ever  :  he  found, 
however,  that  the  current  of  popular  feeling  set  too  strongly 
against  the  reputed  author  of  so  many  abuses  for  him  to 
oppose  it  with  safety  or  credit,  and  persuaded  the  king  of 
the  necessity  of  giving  the  proceedings  the  concurrence  of  the 
government.  Out  of  doors  (to  adopt  the  parliamentary 
phrase)  the  impeachment  was  of  course  abundantly  popular, 
as  aiming  a  bold  assault  against  corruption  in  high  places, 
avenging  the  wrongs  of  the  oppressed  and  despoiled,  wounding 
the  personal  feelings  of  an  unpopular  sovereign,  and  ex- 
hibiting the  public  virtue  and  disinterested  sympathies  of  the 
representatives  of  the  people.  The  press  did  not  fail  to  dis- 
charge its  daily  shower  of  obloquy  upon  the  great  delinquent; 
he  was  even  classed  in  the  same  catalogue  with  the  cutpurse 
heroes  of  the  Newgate  Calendar ;  Staffordshire,  it  was  said, 
had  produced  three  of  the  greatest  rogues  that  ever  existed, — 
Jack  Sheppard,  Jonathan  Wild,  and  Lord  Chancellor  Mac- 
clesfield ;  and  the  same  exalted  fate  which  had  rewarded 
the  public  labours  of  the  two  former  worthies  was  not 
very  obscurely  indicated  as  the  fitting  recompence  of  his. 
Amid  this  tempest  of  popular  outcry,  on  the  18th  of  March, 
the  articles  of  impeachment  were  reported  to  the  House 
of  Commons  from  the  committee  appointed  to  draw  them 
up.  It  appeared  that  two  of  them  related  to  offences  alleged 
to  have  been  committed  before  the  Act  of  Indemnity  passed 
in  1721,  a  circumstance,  of  which  the  Earl's  friends^  Sir 
Philip  Yorke   among  the  number,   endeavoured    to   avail 
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themselves  to  obtain  the  recommittal  of  the  articles,  and  at 
least  to  thrust  off  for  a  while  the  evil  day.  Serjeant  Pen- 
gelly  and  the  Solicitor-General,  Sir  Clement  Wearg,  two  of 
the  Chancery  practitioners  least  friendly  to  their  late  chief, 
strongly  Resisted  this  proposition,  insisting  that  the  indemnity 
applied  only  to  offences  against  the  crown ;  and  their  opinion 
was  backed  by  so  large  a  majority  of  the  House,  that  the 
motion  for  recommittal  was  abandoned,  and  the  articles  were 
read  and  adopted,  and  presently  afterwards  delivered  at  the 
bar  of  the  House  of  Lords,  They  were  twenty-one  in  number, 
headed  by  a  preamble  which  set  forth  the  favours  and  dig- 
nities which  had  been  heaped  upon  the  accused,  and  the  oath 
he  had  taken  duly  to  administer  his  office,  and  "  well  and 
tnily  to  serve  the  king  and  his  people,  poor  and  rich,  after  the 
laws  and  usages  of  the  realm ;"  and  were  reducible  to  five 
distinct  heads  of  accusation.  The  first  ten  charged  the  im- 
peached  Earl  with  specific  acts  of  corruption,  in  the  admission 
to  their  offices  of  divers  Masters  in  Chancery,^  from  one  of 
whom  he  was  alleged  to  have  extorted,  as  the  price  of  his 
appointment,  no  less  a  sum  than  6000/. ;  from  two  others  the 
sum  of  five  thousand  guineas  each ;  and  from  the  rest,  difi- 
ferent  sums  varying  in  amount  from  eight  to  fifteen  hundred 
guineas :  aggravated  in  one  instance  by  the  circumstances 
that  the  Master  in  whose  room  the  corrupt  appointment  was 
made  had  died  insolvent,  deeply  in  debt  to  the  suitors  of  the 
Court,  and  that  the  office  was  trafficked  for  without  any 
provision  for  securing  the  satisfaction  of  those  debts.  The 
eleventh  and  twelfth  articles  charged  him  with  admitting  to 
the  office  of  Master,  for  the  purpose  of  increasing  his  corrupt 
profit  from  the  sale  of  their  places,  persons  of  inconsiderable 
substance  and  credit,  altogether  unfit  to  be  entrusted  with 
such  a  responsibihty,  and  falsely  representing  them  as  persons 
of  adequate  respectability  and  fortune  ;  and  with  conniving  at 
the  payment  of  the  purchase  money  of  their  offices  out  of  the 
suitors'  monies  transferred  to  their  hands,  whereby  the  price 
of  their  admissions  was  grossly  enhanced,  and  persons  of 
little  property  or  credit  were  encouraged  to  contract  for  the 

*  With  t!ie  exception  of  the  nintii,  ivhieh  charged  him  with  demanding  and 
receiving  a  sum  of  a  hundred  guineas  from  one  of  the  Masters,  on  his  transfer  of 
an  office  he  had  previously  held-— the  Clerkship  of  the  Custodies. 
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purchase  of  a  lucrative  place,  upon  the  prospect  of  so  easy  a 
method  of  raising  the  purchase  money,  and  great  deficiencies 
had  in  consequence  been  incurred,  and  extensive  embezzle- 
n^epfe  puractised,  in  the  offices  of  several  of  the  Masters  so 
admitted.  The  seven  following  articles  accused  him  of  various 
practices  and  artifices  for  the  purpose  of  evading  the  disfiovery 
of  and  inquiry  into  these  defalcations,  especially  with  at- 
tempting to  compel  the  Masters  to  raise  among  ihem.  money 
tp  cover  the  immediate  demands  of  the  suitors  who  pressed 
for  a  settlement  of  their  claims,  refusing  to  adopt  plans  pro- 
posed to  him  for  the  future  security  of  the  funds,  and  inducing 
several  of  the  Masters  to  support  each  other  in  false  repre- 
sentations of  their  ability  and  credit,  so  as  to  set  up  ^ 
colourable  answer  to  the  inquiry  directed  by  the  crown  inti> 
the  state  of  their  accounts,  and  prevent,  if  possible,  a  pwry 
liamentary  investigation,     llie  twentieth  article  charged  \\\if 
with  borrowing  of  the  Masters  for  his  own  use  large  sums  out 
of  the  suitors'  monies ;  and  the  last  made  a  particular  charge 
against  him  of  a  corrupt  and  improper  appointment  of  the 
receiver  of  the  estates  of  an  infant  heir,  to  the  exclusion  of 
the  receiver  nominated  by  the  testamentary  guardian,  and  in 
contravention  of  the  statute  of  Charles  II.  abolishing  the 
court  of  wards  and  liveries.     After  the  lapse  of  a  few  weeks, 
he  presented  to  the  House  of  Lords  his  answer  to  the  articles  of  v 
impeachment.     After  acknowledging  the  favours  bestowed  . 
upon  him  by  the  crown,  and  setting  forth  in  terms  his  oath  (^ 
office,  he  went  on  to  declare  *^  that  during  his  continuance  in 
the  office  of  Lord  Chancellor,  he  never  once  had  a  design,  or    !  j 
view,  or  wish,  to  raise  to  himself  any  exorbitant  gain  or  profit,  '^ ; 
much  less  used  or  even  thought  of  using  any  unjust  or  op*  ^^^ 
pressive  methods  to  extort  or  obtain  any  sum  whatsoevei^  ? 
as  in  the  said  articles  was  suggested;  but  such  views  ai^  ' 
practices  were  inconsistent  with  the  whole  tenor  of  bis  life 
and  actions ;  and  that  in  case  it  should  be  thought  proper  to 
lay  before  their  lordships  an  account  of  his  estate  and  fortune, 
and  of  the  considerable  sums  of  money  he  had  distributed  for 
the  relief  of  others,  it  would  appear  that  he  was  not  such  a 
designing,  avaricious,  and  oppressive  man,  as  in  the   said 
articles  he  was  represented."     By  way  of  general  answer  to 
the  charges  relating  to  the  receipt  of  money  on  the  admissionsf 
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to  tlie  office  of  Master,  he  first  alleged  the  long  usage  to 
reeeiye  such  pi^esents,  which  had  ever  been  reckoned  amoug 
the  tuicient  and  known  perquisites  of  the  Great  Seal^  and  the 
aeeeptwoe  of  them  notorious  to  all  the  world,  and  never 
before  considered  or  complained  of  as  criminal ;  and  that, 
"  aa  be  humbly  hoped,'*  the  giving  or  receiving  of  a  pi-esent 
on  suoh  occasions  was  not  criminal  in^tself,  or  prohibited  by 
eoanoon  law  or  statute.  He  then  proceeded  to  answer  to 
each  of  those  articles,  that  the  sums  received  were  freely  and 
voluntarily  given ;  that  in  two  instances,  on  a  subsequent 
representation  from  the  Masters  who  had  paid  them  that  they 
wese  thereby  disabled  from  answering  so  much  of  the  balances 
due  from  them  to  the  suitors,  he  had  deUvered  the  money 
o^er  in  open  court  to  be  applied  for  the  suitors'  benefit ;  and 
tijbat  of  one  of  the  sums  of  five  thousand  guineas  so  presented 
to  him  he  had  retained  no  more  than  1850/.  To^the  articles 
charging  him  with  the  appointment  of  persons  of  insufficient 
ability  for  the  proper  discharge  of  the  office,  and  with  con- 
nivance at  the  practice  of  paying  for  their  places  out  of  the 
suitors'  funds,  be  gave  little  more  than  a  general  denial.  To 
the  ne^^t  class  of  charges  he  replied  with  a  protestation  of  his 
belief  that  Dormer's  deficiency  would  in  due  time  have  been 
made  good ;  that  the  plans  of  administering  the  funds  which 
had  been  proposed  to  him,  had  been  rejected,  as  being  some 
impcacticable,  some  insufficient,  some  inconsistent  with  the 
complete  regulation  he  had  it  in  view  to  establish  :  he  denied 
that  he  had  entertained  any  design  or  expectation  of  evading 

. ''  inquiry ;  asserted  that  it  was  on  his  own  application  that  the 
crown  had  deputed  a  committee  of  the   Privy  Council  to 

^  inquire  into  the  accounts,  in  order  to  the  establishment  of 
such  regulations  as  might  tend  to  the  honom*  of  the  Court 
and  the  adirantage  of  the  suitors ;  that  believing  the  repre- 
sentations of  the  Masters  to  be  true,  that  they  had  effects 
sufficient  to  answer  their  whole  balances,  he  had  advised  them 
so  to  declare  before  the  Committee,  and  told  them  ^^  that  at 
a  time  when  so  many  mouths  were  open  against  them  as 
insolvent,  it  would  be  for  their  honour  and  interest  to  make  it 
appear  that  they  were  able  and  sufficient,  as  he  believed  them 
to  be,''  and  had  suggested  that  some  of  their  own  brethren 
might  supply  them  with  money  for  the  purpose,  till  they  could 
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raise  it  some  othef  way :  but  was  in  no  respect  privy  to  any  pur- 
pose of  exhibiting  a  false  show  of  their  ability  or  credit.  He 
gave  also  specific  answers  to  the  charges  of  the  two  lastarticleB: 
upon  them,  however,  no  evidence  was  given  by  his  prosecutors. 
Lastly,  he  insisted  on  the  benefit  of  the  Act  of  Indemnity  as  to 
any  of  the  alleged  offences  committed  before  its  passing. 
The  Commons  replied  in  general  terms,  that  although  the 
answer  was  so  evasive,  inconsistent,  and  contradictory,  that 
they  might  upon  the  face  of  it  demand  judgment  fordiwith^ 
they  were  ready  notwithstanding  at  the  time  appointed  to 
maintain  their  charge  by  evidence,  and  demonstrate  the 
guilt  of  the  accused  of  the  high  crimes  alleged  against  him. 
After  an  ineffectual  attempt  on  the  part  of  some  of  the  Peers 
most  hostile  to  the  Earl  to  have  the  place  of  trial  the  more 
public  and  accustomed  area  of  Westminster  Hall,  it  wai^, 
appointed  to  take  place  at  the  bar  of  the  House  of  Lords  on 
the  following  sixth  of  May.  The  managers  named  to  con- 
duct the  prosecution  on  the  part  of  the  Common^  were  no 
fewer  than  nineteen — the  most  conspicuous  names  among 
them  being  those  of  Sir  George  Oxenden,  Sir  Clement  W^rg, 
Sir  Thomas  Pengelly,  Onslow  (afterwards  Speaker),  Lbd- 
dington,  Sandys,  &c. :  Sir  Philip  Yorke,  then  Attorney-General, 
with  difficulty  obtained  a  remission  from  the  painful  employ- 
ment of  prosecuting  his  intimate  friend  and  most  constant 
patron.  The  counsel  assigned  to  the  Earl  at  his  request 
were  Mr.  Serjeant  Probyn  (afterwards  Chief  Baron  of  the 
Exchequer),  Dr.  Sayer,  Mr.  Lingard  (Common  Serjeant), 
Mr.  Robins,  and  Mr.  Strange,  afterwards  Master  of  the 
Rolls.  On  the  day  appointed,  the  trial  accordingly  com^ 
menced  with  all  the  solemn  and  dignified  pomp  of  a  parlia- 
mentary impeachment.  The  charge  having  been  opened 
generally  by  Sir  George  Oxenden  and  the  Solicitor-General, 
and  proof  given  of  the  administration  to  the  Earl  of  the 
oaths  of  a  Privy-Councillor  and  Chancellor,  of  the  value  of 
his  office,  and  the  duties  and  official  income  of  the  Mastere  in 
Chancery,  the  managers  proceeded  to  adduce  evidence  to 
support  the  specific  charges  of.  corruption  in  the  appointments 
of  those  officers ;  the  Solicitor-General  and  Serjeant  Pengelly 
assuming  the  chief  conduct  of  the  evidence  on  the  part  of  the 
Commons,  and  the  Earl  assisting  and  frequently  directing  the 
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examinations  and  objections  of  his  couiisel  with  great  acute- 
ness  and  self^-possession.  Without  entering  into  any  detail  of 
the  evidence,  which  was  supplied,  under  the  protection  of  an 
Act  of  Indemnity,  principally  from  the  mouths  of  the  of- 
fending Masters  themselves,  it  is  enough  to  say  that  upon 
these  as  well  as  the  other  articles  of  charge,  it  went  to  an 
extent  which  inferred  a  heavy  amount  of  criminality,  both  of 
commission  and  omission,  against  the  noble  defendant.  It 
was  shown  but  too  satisfactorily  that  through  his  secretary,  a 
Mr.  Peter  Cottingham,  his  great  agent  in  this  unworthy 
traffic,  he  had  demanded  from  many  of  the  Masters — had 
bargained,  stood  out,  and  haggled  for — grossly  exorbitant 
sums  for  his  own  use,  as  the  condition  of  the  transfer  to  them 
of  their  offices ;  that  these  sums,  as  well  as  those  paid  to  the 
retiring  Masters  as  the  direct  price  of  the  office,  were  in 
almost  every  instance  either  deducted  or  replaced  out  of  the 
suitors'  monies ;  that  although  this  system  of  peculation  went 
on  for  such  a  length  of  time,  and  was  conducted  under  such 
circumstances,  as  must  of  necessity  have  brought  it  to  th6 
knowledge  of  the  Chancellor,  he  took  no  measures  to  reform 
or  restrain  the  abuse,  but  permitted  it  to  go  on  for  his  own 
interested  purposes:  that  needy  persons  had  in  more  in- 
stances than  one  been  thus  encouraged  to  bid  for,  and  had 
obtained  the  office,  in  whose  accounts  heavy  defalcations  had 
in  consequence  taken  place  ;  that  on  the  apprehended  inquiry 
into  these  deficiencies,  he  had. used  every  effi^rt  to  conceal  the 
desperate  nature  of  the  case,  to  persuade  the  Masters  into  a 
mutual  contribution  to  stop  the  most  immediate  and  pressing 
sources  of  complaint,  and  stave  off  a  parliamentary  inves- 
tigation, which,  as  he  told  them,  "  he  could  not  say  how  far 
it  might  affect  him,  but  would  affect  them  much  more  ;'*  and 
that,  on  the  inquiry  before  the  Privy  Council,  repeated  at- 
tempts were  made  both  by  Cottingham  and  Lord  Macclesfield 
himself  to  induce  them  to  assist  each  other  with  money,  or 
obtain  it  by  loan  from  the  goldsmiths,  to  make  a  show  of 
sufficient  assets  for  the  satisfaction  of  the  balances.  We 
transcribe  a  passage  or  two  from  the  evidence  of  the  Masters 
in  Chancery,  which  exhibit  an  amusing  picture,  if  it  were  not 
so  miserably  degrading,  of  these  respectable  dealings.  The 
first  narrator  is  Mr.  Thomas  Bennet,  appointed  in  June  1723. 
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**  I  applied  to  Mn  Cottiog^^m^  aQ4  4^ire4  tl^ftt  h#  waiil4  ^^ 
quaint  piy  Xiord  Cbanpellor  I  had  agvced  with  Mr*  Diecsoelia  to  m^^ 
ceed  him  in  his  office,  ai^d  desired  hin^i  to,  let  m^  koo,^  ipy  Lord 
ChaaceHor's  tliougbts,  whether  he  appjroved  of  me  to.  sueceed  I4f- 
l^iqcocks.    Soon  aftei;  that^  I  believ^e  the  next  day  or  a  day  9f^^i^ 
he  met  me,  and  told  me  he  had  acquainted  my  lord  with  the  messagje 
I  sent;  he  said  my  lord  expressed  himself  with  a  great  deal  of 
respect  for  my  father,  Mr.  Serjeant  Bennet,  and  that  he  was  glad  of 
this  opportunity  to  do  me  a  favour  and  kindness,  and  that  he  had  no 
objection  in  the  world  to  me;  that  was  the  answer  Mr.  Gottingham 
returned ;  he  then  mentioned  that  there  was  a  present  expected,  and 
he  did  not  doubt  but  I  knew  that;  lanswered,  I  had  heard  there 
was,  and  I  was  willing  to  do  what  was  usual ;  I  desired  to  know 
what  would  be  expected ;  he  said  be  would  name  no,  «un,  and  he 
had  the  less  reason  to  name  a  sum  to  me,  because  I  had  a  brother  n 
master,  and  I  was  well  acquainted  with  Mr.  Godfrey,  who  had  re- 
commended me,  and  I  might  apply  to  them,  fm4  they  would  tell  me 
what  was  proper  for  me  to  offer.    I  told  him  I  would  consult  th.em ; 
accordingly  I  did,  and  I  returned  to  Mr.  Gottingham,  and  told  him 
I  had  talked  with  them  about  it,  and  their  opinion  was  a  thousand 
pounds  (but  I  believe  I  said  I  would  not  stand  for  guineas)  was  suf- 
ficient for  me  to  offer.     Upon  this,  Mr.  Gottingham  shook  his  head, 
and  said,  that  won't  do,  Mr.  Bennet,  you  must  be  better  advised ; 
why,  said  I,  won*t  that  do^  I  think  it  is  a  noble  present ;  says  he,  a 
great  deal  more  has  been  given ;  says  I,  I  am  sure  my  brother  did 
not  give  so  much,  nor  Mr.  Godfrey ;  and  those  persons  you  advised 
me  to  consuh  with  told  me  it  was  sufficient,  and  I  desire  you  to 
acquaint  my  lord  with  the  proposal ;  says  he,  I  don't  care  to  go  with 
that  proposal,  you  may  find  somebody  else  to  go ;  says  I,  I  doi^*t 
know  whom  to  apply  to ;  says,  he  further>  sure,  Mr«  Beauet„  ypu, 
won't  go  to  lower  the  price,  (these  were  his  very  words,  at  least  I  anx 
sure  that  was  the  meaning  of  them,)  I  can  assure  you  Mr.  Kynastoa 
gave  1500  guineas.     I  said,  that  was  three  or  foujr  years  ^go,  and 
since  that  time  there  have  been  several  occasions  of  lowering  the 
prices ;  the  fall  of  stock  hath  lowered  the  value  of  money ;  and  I 
think  I  mentioned  Dormer's  deficiency,  and  I  did  not  know  >yhat  the 
consequence  of  that  might  be ;  and  therefore  I  thought,  at  this  time 
of  day,  when  stock  and  every  thing  was  fallen,  1000  guineas  was 
more  now  than  1500  when  Mr.  Kynaston  gave  it.     He  still  insisted 
he  did  not  care  to  go  with  that  message.     Says  I,  only  acquaint  my 
lord  with  it^  and  if  he  insists  upon  more,  I  will  consider  of  it ;  saya 
he,  there  is  no  haggling  with  my  lord ;  if  you  refuse  it,  I  don't  know 
the  consequience ;  he  may  resent  it  so. far  as  uot  to  adnait  you  at  alj^. 
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and  you  may  lose  the  office.  Then  I  began  to  consider,  and  was 
loth  to  lose  the  olHce,  and  told  him  I  would  give  ;£1500 ;  he  said 
Mr.  Kynaston  had  given  guineas.  Then  I  asked  whether  it  must  he 
in  gold  ^  he  said^  in  what  you  vnU,  so  it  be  guineas.  In  a  day  or  two 
after  he  came  and  told  me  that  my  lord  was  pleased  to  accept  of  me, 
and  he  should  admit  me  as  soon  as  opportunity  served,  and  \kp  would 
.  give  me  notice.  Accordingly,  on  the  1st  of  June,  he  sent  and 
desired  me  to  come  immediately,  and  to  come  alone,  and  bring 
nobody  with  me,  for  my  lord  would  swear  me  in  that  mornipg. 
Accordingly  I  went,  and  the  first  question  Mr.  Cottingham  asked 
me  was,  if  I  had  brought  the  money  ?  I  told  him  to  be  sure,  I 
should  not  come  without  it.  He  asked  what  it  was  in  ?  I  told  him 
in  bank  bills,  one  of  iClOOO,  and  the  other  £575.  He  took  them  up 
and  carried  them  to  my  lord :  he  returned  back,  and  told  me  my 
lord  was  ready  to  admit  me.  I  was  carried  up  stairs,  and  then 
sworn  ill  in  his  bed-chamber.^' 

This  same  worthy  gentleman  admits,  in  another  part  of  his 
evidence,  that  when  appointed  he  was  a  younger  brother  with 
^an  income  of  £260  a  year  or  thereabouts,  and  that  he  had  not 
bought  the  place  had  it  not  been  for  the  cash  of  the  suitors. 
The  next  witness  was  another  master,  Mr.  Elde,  who  gives  a 
no  less  graphic  account  of  the  negociation  upon  his  admission. 
Hearing  of  the  vacancy  of  one  of  the  offices,  he  waits  upon 
the  Chancellor  to  solicit  the  appointment : — 

*'  His  lordship  sEhd  he  had  no  manner  of  objection  to  me,  he  had 
known  me  a  considerable  time,  and  he  believed  I  shoidd  make  a 
good  officer.  He  desired  me  to  consider  of  it,  and  come  to  him 
again,  and  I  did  so.  I  went  back  from  his  lordship,  and  came  again 
in  a  day  or  two,  and  told  him  I  had  considered  of  it,  aqd  desired  to 
know  if  his  lordship  would  admit  me,  and  I  would  ma^e  him  a  pre- 
sent of  £4000  or  £5000 ;  I  cannot  say  whicli  of  the  two  I  said,  but 
I  believe  it  was  £5000.  My  lord  said^  thee  and  I,  or  you  and  I 
(my  lord  was  pleased  to  treat  me  as  a  friend)  must  not  make  bar- 
gains. He  said,  if  I  was  desirous  of  having  the  ofBce,  he  would 
tresti  with  me  in  a  different  manner  than  he  would  with  any  man 
living.  I  made  no  further  application  at  all,  but  spoke  to  Mr.  Cot- 
tingham, meeting  him  in  Westminster  Hall,  and  told  him  I  had  been 
at  my  lord's,  and  my  lord  was  pleased  to  speak  very  kindly  to  me, 
and  I  had  proposed  to  give  him  £5000.  Mr.  Cottingham  answered^ 
guineas  are  handsomer,  [he  had^  it  is  plain,  a  true  professional  distaste 
for  pounds.']  .  .  ...  I  immediately  went  to  my  lord*st,  I  was  wiUi^g  to 
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get  into  the  office  as  soon  as  I  could.  I  did  carry  with  me  5000 
guineas  in  gold  and  bank-notes.  I  had  the  money  in  my  chambers, 
but  could  not  tell  how  to  convey  it;  it  was  a  great  burthen  and 
weight;  but  recollecting  I  had  a  basket  in  my  chamber,  I  put  the 
guineas  into  the  basket  and  the  notes  with  them.  I  went  in  a  chair 
and  took  the  basket  with  me  in  my  chair.  When  I  came  to  my 
lord's  house,  I  saw  Mr.  Cottingham  there,  and  I  gave  him  the 
basket,  and  desired  him  to  carry  it  up  to  my  lord.  I  saw  him  go 
up  stairs  with  the  basket,  and  when  he  came  down  he  intimated  to 
me  that  he  had  delivered  it.  [Cottingham  subsequently  states  that 
he  carried  it  up  to  Lord  Macclesfield,  and  lefl  it  covered  up  in  his 
study  without  saying  a  word.]  When  I  was  admitted,  my  lord  in- 
vited me  to  dinner,  and  some  of  my  friends  with  me;  and  he  was 
pleased  to  treat  me  and  some  members  of  the  House  of  Commons 
in  a  very  handsome  manner ;  I  was  after  dinner  sworn  in  before 
them.  Some  months  after,  I  spoke  to  my  lord's  gentleman,  and  de- 
sired him,  if  he  saw  such  a  basket,  that  he  would  give  it  me  back ; 
and  some  time  after  he  did  so. 

"  Q.  Was  any  money  returned  in  it  ?     J.  No,  there  was  not." 

The  evidence  in  support  of  the  impeachment  having  been 
ably  and  minutely  summed  up  by  one  of  the  managers,  Mr. 
West,  (appointed  a  few  weeks  afterwards  Lord  Chancellor  of 
Ireland,)  the  Earl,  on  the  fifth  day  of  the  trial,  entered  upon 
his  defence.  It  was  rested,  so  far  as  it  was  founded  in  evi- 
dence, on  several  grounds.  He  relied  in  the  first  place  upon 
the  constant  usage  of  his  predecessors  to  receive  money  on 
the  admission  to  the  offices  his  disposal  of  which  was  brought 
into  question.  The  only  instances,  however,  which  he  was 
able  to  make  out  in  proof,  were  three,  one  in  Lord  Cowper's 
and  two  in  Lord  Harcourt's  time,  the  largest  amount  received 
being '£800,  and  the  money  having  been  paid  in  every  case 
out  of  the  private  funds  of  the  parties  before  their  admission, 
without  invasion  or  endangerment  of  the  suitors'  monies.^    To 

*  Lord  Townihend,  arguing  against  tlie  production  of  this  species  of  «viddnoe, 
showed  that  his  residence  in  Ireland  had  not  been  thrown  away  upon  him«  He 
objected  that,  if  admitted,  "  it  would  only  show  that  this  sort  of  corruption  vat 
hereditary" — The  legislature  itself  had,  in  truth,  been  accessory  to  the  conti- 
nuance of  the  practice ;  for  when,  in  the  debate  on  the  bill  for  enabling  the  Lords 
Commissioners  of  the  Great  Seal  to  execute  the  offices  of  Lord  Chancellor  and  Ldrd 
Keeper,  (1  W.  &  M.  c.  21,)  a  clause  w;as  proposed  prohibiting  the  sale  of  the  office 
of  Master  in  Chancery,  it  was  directly  negatived  in  the  Lords. 
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account  for  the  exorbitant  amount  to  which  the  presents  had 
been  advanced  under  his  own  auspices,  he  next  adduced  evi- 
dence to  show  that  other  offices  in  the  Court  of  Chancery, 
particularly  those  of  the  sworn  and  waiting  clerks,  had  also 
risen  greatly  in  price  of  late  years.    The  repayment  by  him, 
after  his  dismissal  from  office,  of  the  money  (£3000)  received 
on  the  appointment  of  two  of  the  masters  whose  accounts 
were  in  default — various  attempts  to  effect  a  settlement  of 
the  deficiencies  on  what  he  considered  advantageous  terms 
for  the  creditors — instances  of  his  endeavours  from  time  to 
time  to  compel  the  masters  to  bring  in.  their  accounts,  (but 
which  never  appeared  to  have  been  seriously  enforced ;) — the 
payment  by  him  out  of  his  own  pocket  of  a  sum  of  £1000  to 
one  of  the  suitors  who  were  sufferers  by  Dormer's  embezzle- 
ments ; — constituted  the  principal  facts  urged  in  his  behalf, 
rather  in  extenuation  than  absolute  negation  of  the  subsequent 
charges  of  the  impeachment,     tt  was  then  sought  to  remove 
from  his  conduct  the  stain  of  personal  avarice,  by  calling  wit- 
nesses to  attest  the  munificent  extent  and  disinterested  cha- 
racter of  his  private  charities ;  his  frequent  remission  of  fees  to 
the  poorer  clergy  on  their  presentation  to  livings ;  numerous 
instances  of  the  generous  and  unsolicited  bestowal  of  money 
or  preferment  on  persons  of  learning  and  character  in  reduced 
circumstances;  and  munificent  donations  for  public  or  reli- 
gious uses.     After  the  evidence  in  defence  had  been  closed 
and  summed  up,  his  counsel  were  desirous  of  giving  further 
proof  of  the  purely  private  sources  of  his  charities,  and  the 
limited  extent  of  his  personal  income;   this,  however,  was 
objected  to  and  disallowed  as  irregular  at  this  period  of  the 
proceedings.    The  noble  defendant  himself,  after  an  adjoumr 
ment  of  a  few  days  allowed  him  to  prepare  himself,  and  to 
recover  from  the  bodily  and  mental  exhaustion  of  the  long 
inquiry  already  gone  through,  then  entered  upon  his  personal 
deteaee,  in  a  speech  of  great  length,  ability,  and  judgment ;  in 
which,  after  contending  that  the  receipt  of  a  gratuity  on  the 
admission  to  an  office  connected  with  the  administration  of 
justiqe  was  not  necessarily  criminal  in  itself,  unless  aix  unfit 
person  were  admitted,  nor  was  an  offence  at  common  law  or 
under  either  of  the  statutes  to  which  reference  had  been 


314  Life  of  Lord  MacclesfieU. 

made;*  and  combating  the  argument  that  there  was  an  incon- 
^tency  in  pleading  innocence,  and  cjiaiming  at  the  some  time 
the  protection  of  an  act  of  indemnity^ — ^he  went  in  detail  iato 
the  chaises  against  him>  and  the  voluminous  evidence  ib  supF- 
port  of  tbem^  and  exerted  all  the  efforts  of  an  acute  and  weU- 
trained  understanding  to  shade  down  the  harshness  of  the 
{NToof  against  him,  and  place  in  the  strongest  Ught  the  espla- 
naticms  and  palliatives  which  had  been  offered  on  his  part ; 
abstaining  judiciously  from  any  attempt  at  mere  ornamental 
oratory,  and  almost  from  any  appeal  to  the  favourable 
ccmsideration  of  his  judges.  That  he  did  not  succeed  in 
altering  materially  the  aspect  of  the  facts,  was  soon  shown  by 
the  result  Serjeant  Pengelly  and  Mr.  Lutwyche  having 
replied  for  the  Commons,  and  some  brief  supplemi^tary  evi- 
dence in  reply  having  been  given  and  commented  upon  by 
both  sides,  the  proceedings  in  accusation  and  defence  termi- 
nated v^th  the  tenth  day  of  the  trial;  and  on  the  Miewing 
morning  (May  26)  the  noble  judges  pnmounced  their  una- 
nimous verdict,  ninety-three  peers  voting  on  the  occasion,  that 
the  accused  was  guilty  of  the  crimes  and  misdemeanors  charged 
upon  him  by  the  impeachment.  Being  brought  to  the  bar^ 
and  formally  acquainted  with  the  determination  of  the  House, 
he  addressed  them  in  a  short  deprecatory  speech,  in  which  he 
urged  upon  their  compassionate  consideration  the  ^^  cruel  die^ 
temper'^  which  the  fatigue  and  Anxiety  of  the  trial  had  brought 
upon  him,  the  loss  of  his  office,  the  public  censure  and  re* 
proach  he  had  undergone,  and  the  fact  of  his  having  already 
paid  back  a  sum  of  £10,000  towards  the  liquidation  'oS 
Dormer's  deficiency.  When  he  had  withdrawn,  a  fine  of 
£30,000  being  proposed  as  the  sentence,  a  motion  was  made 
to  refer  to  the  opinion  of  the  judges  the  question  whettief'  tbo 
sale  of  an  office,  having  relation  to  the  administration  of  justice 
were  an  offence  at  common  law.  This  proposition  was  nega^ 
tived  almost  at  once,  and  the  imposition  of  the  fine  agreed  ia 
without  a  division:  a  punishment  which,  whether  we  goo* 
sider  the  magnitude  and  danger  of  the  offences,  or  the  amount 

*  12  B.  2,  c«  2,  prohibiting  the  Chancellor,  &c.  from  making  justices  of  the  peace 
or  other  officers  "  for  any  gift  or  brocage,  favour  or  affection  j"  and  5  &  6  Edw.  6, 
ft«  16,  which  avoids  all  bargains  for  the  sale  and  purchase  of  offices  touchmg  xh^ 
administration  of  justice. 
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of  individaal  injury  and  suffermg  they  had  mainly  contributed 
to  inflict  (for  the  whole  deficiency  in  the  suitors'  monies 
amounted  to  no  less  a  sum  than  <£8 1,000,)  we  cannot  pro- 
norniee  to  hare  been  disproportionately  or  unreasonably  severe. 
Two  subsequent  propositions,  which,  following  the  precedent 
in  Lord  Bacon's  case,  sought  to  declare  the  Eaii  for  ever  in*^ 
capable  of  any  office  or  employment  in  the  state,  and  to  ex^ 
dude  him  from  sitting  in  parliament  or  coming  within  the 
reige  of  the  court,  were  negatived  by  very  small  majorities; 
on  the  former  indeed  there  was  an  actual  equality  of  voices, 
although  by  the  usage  of  the  House  it  passed  thereupon  in  the 
negative*  The  usual  message  having  been  communicated  to 
the  Commons,  that  the  Peers  were  ready  to  give  judgment  on 
the  impeachment  when  they  with  their  Speaker  should  come 
to  demand  it,  it  appeared  that  the  noble  culprit  still  had  in 
that  assembly  friends  who  had  the  courage  to  raise  their  voice 
in  his  behalf;  for  a  warm  debate,  which  lasted  for  six  hours, 
ensued  upon  the  question  whether  they  should  so  demand 
judgment;  which  was  at  length  carried  in  the  affirmative  by 
a  majority  of  136  voices  against  65.  The  thanks  of  the 
House  were  then  presented  to  the  managers  of  the  impeach*^ 
ment;  the  Speaker,  Sir  Spencer  Compton,  characterizing  their 
efforts  as  almost  '^  above  all  Greek,  above  all  Roman  fame," 
and  congratulating  them  that  ^^  that  sword  of  vengeance,"  the 
power  of  impeachment,  which,  "  when  drawn  by  party-rage, 
directed  by  the  malice  of  faction,  or  wielded  by  unskilful 
hands,  had  too  often  wounded  that  constitution  it  was  intended 
to  preserve,  had  now,  by  their  able  management,  turned  its 
edge  to  a  proper  object,  a  great  offender;"  hinting  at  the 
same  time  a  little  disappointment  at  the  unsatisfactory  depth 
of  the  wound  it  had  inflicted  in  the  hands  of  the  noble  but  too 
merdful  executioners  of  its  terrors.  The  judgment  having 
been  formally  demanded  and  pronounced,  the  noble  prisoner 
was  conducted  to  the  Tower  until  payment  of  the  fine.  He 
remained  there  but  a  few  weeks,  by  which  time  the  money 
was  ittised  by  a  mortgage  of  his  Oxfordshire  property  to  his 
son-in-law,  to  whom  it  was  repaid  by  degrees  after  his  death 
by  the  second  earl.  The  king,  well  aware  that  it  was  mainly 
on  his  account  that  his  favourite's  delinquencies  had  been 
made  the  mark  of  prosecution,  sighed  as  he  struck  his  name 
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out  of  the  council-book;  and  communicated  to  him,  through 
Sir  Robert  Walpole,  his  intention  to  repay  him  the  amount  of 
the  fine  out  of  the  privy  purse,  as  fast  as  he  could  spare  the 
money;  accompanying  the  message  with  gracious  expressions 
of  his  sympathy  and  continued  favour.  Within  a  year,  ac- 
cordingly, the  Earl  was  paid  a  sum  of  £1000  by  the  royal  com- 
mand. In  the  course  of  tho  next  year  (1727)  Sir  Robert  sent 
him  word  that  he  had  the  king's  directions  to  pay  him  £2000 
more  whenever  he  should*  apply  for  it.  Unwilling  to  risk  the 
forfeiture  of  the  royal  bounty  by  clutching  it  too  eagerly,  he  let 
a  month  pass  without  making  any  application,  when  the  un- 
welcome intelligence  arrived  of  the  king's  sudden  death  on  hie 
way  to  Hanover.  Lord  Parker  thereupon  lost  no  time  in 
waiting  on  Sir  Robert  to  receive  the  money  on  his  father's 
behalf;  but  obtained  for  answer  that  "  his  late  majesty  and 
he  (Walpole)  had  a  running  account,  and  at  present  he  could 
not  tell  on  which  side  the  balance  was,  and  therefore  he  could 
not  venture  to  pay  the  £2000."  Whether  the  wary  minister 
was  apprehensive  of  embarrassing  in  any  degree  the  difficult 
game  he  had  then  to  play,  in  order  to  retain  his  ascendancy 
in  the  councils  of  the  new  sovereign,  or  whether  he  was  mean 
enough  to  seize  this  opportunity  of  gratifying  his  personal  pique 
against  his  fallen  colleague,  it  is  difficult  to  pronounce;  the 
promised  payment,  however,  was  never  made,  and  here  ended  of 
course  all  hope  of,reimbursement  from  royal  gratitude  or  favour. 
The  two  Houses  of  Parliament  applied  themselves  without 
delay  to  repair,  so  far  as  they  could,  the  evils  occasioned  by 
these  extensive  defalcations,  and  to  prevent  the  recurrence  of 
similar  delinquencies.  By  the  statute  12  G.  1,  c.  32,  the  office 
of  Accountant-General  of  the  Court  of  Chancery  was  created^ 
and  subjected  to  a  series  of  checks  and  responsibilities  wUeh 
may  be  said  to  have  precluded  the  possibility,  with  ordinary 
vigilance,  of  fraud  or  abuse  in  the  management  of  the  funds 
and  securities  of  the  suitors;  which,  withdrawn  from  indivi- 
dual keeping  or  control,  were  thenceforth,  the  instant  they 
were  brought  under  the  authority  of  the  Court,  deposited  in 
the  Bank  of  England,  to  be  transferred  only  by  a  process 
which  affords  a  complete  seclirity  against  their  misappro- 
priation. Another  act  passed  at  the  same  time  imposed  an 
additional    stamp  duty  of   sixpence  on  original  writs  for 
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suc4een  years,  for  the  indemnification  of  the  defrauded  suitors.^ 
'But  no  remedies  were  yet  applied,  nor  even  any  immediate 
inquiry  directed,  to  the  general  defects  and  abuses  of  the 
CShaucery  jurisdiction.  The  government,  meantime,  displayed 
their  gense  of  the  unlawfulness  of  the  acts  charged  against 
the  displaced  functionary,  by  granting  to  his  successor,  Lord 
King,  an  addition  to  his  salary  of  1500/.  a  year  out  of  the 
Hanaper  Office,  by  way  of  recompense  for  the  loss  his  office 
would  sustain  by  the  judgment  of  the  House  of  Lords  on  the 
impeachment. 

The  unfortunate  Earl  of  Macclesfield,  bankrupt  in  reputa- 
jljion  and  almost  in  fortune,  retreated  to  the  seclusion  of  Shir- 
boum  Castle,  and  there,  withdrawing  himself  altogether  from 
the  embittered  intercourse  and  painful  recollections  of  public 
life,  found  his  chief  occupations  in  the  meditations  and  exer- 
cises of  religion,  the  distribution  of  charity,  and  the  cultiva- 
tion of  literature  and  science.  Partly  for  the  purpose  of 
directing  the  studies  of  his  son,  who  manifested  an  extraor- 
dinary capacity  for  scientific  and  philosophical  inquiry,  and 
partly  from  a  benevolent  kindness  towards  the  individual, 
he  received  and  maintained  in  his  house  the  father  of  the 
celebrated  Sir  William  Jones,  a  mathematician  of  considera* 
ble  eminence,  but  whose  scientific  attainments  constituted 
his  chief  wealth.  This  blameless  and  useful  retirement  he 
continued  to  enjoy  for  nearly  seven  years,  until  his  death, 
which — as  in  the  case  of  all  the  distinguished  lawyers,  his 
contemporaries,  whom  we  have  recently  commemorated — 
removed  him  before  he  could  be  said  to  have  declined  under 
the  decay  or  pressure  of  old  age.  He  had  for  some  years 
b^eu  ^ulyect  to  attacks  of  strangury;  and  his  friend  Dr. 
jE^^rce. coining,  to  visit  him  one  day,  when  he  was  staying 
at  his  son's  house  in  Soho  Square,  in  the  month  of  April  1732, 
found  him  suffering  under  an  access  of  that  complaint,  which 
had  come  upon  him  in  the  night  before,  so  violent  and  painful 
that  he  was  already  impressed  with  the  conviction  that  it 
would  prove  mortal.  His  mother,  he  said,  had  died  of  the 
same  disease  on  the  eighth  day,  and  so  should  he.     On  the 

*  Lord  Macclesfield's  line  was  also  lent  out  at  interest  for  the  benefit  of  the 
9uitors  until  the  extent  of  the  deficiencies  was  ascertained »  when  a  distribution  of 
it  was  made  amongst  them. 
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eighth  day,  accordingly,  his  friend,  who  had  visited  him 
constantly  during  the  interval,  found  him  past  hope  of  reco- 
very, and  given  over  by  his  medical  attendants;  his  half- 
superstitious  belief  having  perhaps  contributed  to  produce 
its  own  accomplishment.  He  felt  himself,  he  said,  drowning 
inwardly,  and  dying  from  the  feet  upwards.  He  retained 
to  the  last  the  perfect  possession  of  his  faculties;  applied 
himself  with  pious  resignation  to  the  exercises  of  devotion, 
and  bade  adieu  to  his  family  and  household  with  the  same 
calm  cheerfulness  as  if  he  were  setting  out  upon  a  journey; 
and  about  ten  o'clock  at  night,  having  inquired  whether  the 
physician  was  gone,  and  being  told  that  he  was,  he  replied 
faintly — "  and  I  am  going  too,  but  I  will  close  my  eyelids 
myself;"  he  did  so,  and  in  a  few  moments  peacefully  breathed 
his  last>  April  28, 1732,  in  the  66th  year  of  his  age.  "  This 
was  the  end,"  says  Dr.  Pearce,  who  relates  this  touching 
scene,  "  of  this  great  and  good  man,  who,  during  all  the  time 
that  I  had  the  happiness  of  knowing  him,  seemed  to  live 
under  a  constant  sense  of  religion  as  a  Christian;  at  his  hours 
of  leisure  reading  and  studying  the  Holy  Scriptures,  more 
especially  after  his  misfortunes  had  removed  him  from  the 
business  and  fatigues  of  his  oflSce."  His  body  was  opened 
by  the  celebrated  surgeon  Cheselden,  when  the  malady 
which  carried  him  off  was  found  to  have  had  its  origin  in 
extensive  and  long-seated  ravages  of  the  stone. 

The  fatal  taint  of  judicial  corruption,  to  expiate  which 
Lord  Macclesfield  paid  the  forfeit  of  station,  influence,  and 
reputation,  formed  almost  the  only  serious  blemish  in  a  cha- 
racter distinguished  by  many  excellent  and  noble  qualities. 
The  very  wealth  thus  discreditably  added  to  his  income,  was 
not  hoarded  to  aggrandize  his  family,  but  was  as  liberally 
diffused  as  it  had  been  ignobly  acquired  : 

"  The*  he  were  unsatisfied  in  getting 
(Which  was  a  sin),  yet  in  bestowing 
He  was  most  princely." 

He  was  a  munificent  and  discerning  patron  of  science  and 
literature,  at  a  period  when  the  former  at  least  was  lament- 
ably neglected  by  men  of  power  and  influence  in  general. 
When  the  Saxon  types,  which  had  been  used  in  170^  for 
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printing  St.  Gregory's  Homily,  were  burnt  in  the  fire  of 
Bowyer's  printing  office,  he  bore  the  whole  expense  of 
cutting  a  new  set  of  types  to  be  employed  in  printing  Mrs. 
Elstob's  Saxon  Grammar.  He  suggested  to  Bentley  the 
editing  of  variorum  editions  of  the  classics  for  the  use 'of 
Prince  Frederick,  to  be  executed  on  a  more  correct  and 
scholarlike  plan  than  the  Delphin  editions,  and  undertook 
to  obtain  from  the  government  a  remuneration  of  600/.  a  year 
during  the  progress  of  the  undertaking;  but  the  doctor 
refusing  his  services  for  a  less  consideration  than  a  pension 
of  1000/.  a  year  for  life,  the  project  fell  to  the  ground.  We 
have  formerly  mentioned  that,  at  the  personal  request  of 
Lord  Cowper,  he  retained  the  poet  Hughes  in  the  office 
of  secretary  for  the  commissions  of  the  peace,  which  formed 
his  whole  provision ;  an  obligation  enhanced  by  the  courteous 
assurance  that  the  personal  merits  of  the  party  recommended, 
constituted  of  themselves  a  sufficient  passport  to  his  favour.' 
Another  Whig  bard,  Rowe,  was  placed  at  the  same  time 
in  the  comfortable  sinecure  of  secretary  to  the  presentations. 
Of  his  general  beneficence  sufficient  proofs  were  adduced 
upon  his  trial.  The  ecclesiastical  patronage  at  his  disposal 
he  bestowed  with  the  sincere  design  of  rewarding  learning 
and  piety,  and  sustaining  the  interests  of  the  church  of  which 
he  was  a  zealous  and  devout  communicant.  Zachary  Pearce, 
the  learned  and  excellent  Bishop  of  Rochester,  was  entirely 
unknown  and  unpatronized  until  he  obtained  his  notice  by 
dedicating  to  him,  when  chief  justice,  his  edition  of  Cicero 
De  Oratore,  and  laid  thereby  the  whole  foundation  of  his 
future  fortune.  By  Lord  Macclesfield's  recommendation  to 
Bentley,  Mr.  Pearce  was  speedily  chosen  into  a  fellowship  of 

*  The  folio wiDg  effusioD,  from  a  copy  of  verses  on  the  Chancellor's  birth -day, 
may  serve  as  a  specimen  of  the  eulogistic  gratitude  with  which  the  poet  repaid  his 
patronage. 

"  Not  fair  July,  tho'  Plenty  clothe  his  fields, 

Tho'  golden  suns  make  all  his  mornings  smile, 
Can  boast  of  aught  that  such  a  triumph  yields, 
As  that  he  gave  a  Parker  to  our  isle. 

Hail,  happy  month!  secure  of  lasting  fame! 

Doubly  distinguished  thro'  the  circling  year : 
In  Home  a  hero  gave  thee  first  thy  name, 

A  patriot's  birth  makes  thee  to  Britain  dear;*^ 

z2 
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Trinity ;  on  his  patron's  elevation  to  the  woolsack  he  was  re- 
ceived into  his  house  as  his  chaplain;  a  few  years  afterwards 
he  presented  him  to  the  valuable  living  of  St.  Martin's  in  the 
Fields,  in  despite  of  the  claims  of  a  riv^l  candidate  for  pre- 
ferment (Dr.  Clagget,  afterwards  Bishop  of  Exeter),  who 
had  actually  kissed  hands  at  the  Court  of  Hanover  on  his 
nomination  to  it;  and  put  him  into  the  course  of  furtlier 
advancement  by  procuring  for  him  an  appointment  as  one 
of  the  royal  chaplains.  Other  instances  are  recorded  of  the 
Chancellor's  disinterested  and  judicious  distribution  of  church 
patronage.  Notwithstanding  the  faults  of  temper  which  he 
exhibited  on  the  bench,  in  the  intercourse  of  private  life  he 
was  accessible  and  affable,  a  warm  and  constant  friend,  a 
pleasing  and  instructive  companion;  not  possessed  of  that 
temperament  of  universal  courtesy  which  attracts  the  good- 
will of  many,  but  acquiring  and  retaining  the  warm  and 
enduring  attachment  of  a  few.  The  well-known  lines  we 
have  just  quoted  are  not  the  only  portion  of  honest  Griffith's 
character  of  the  fallen  Wolsey  which  might  be  applied  to 
him: — 

"  Lofty  and  sour,  to  them  that  loved  him  not, 

But  to  those  men  that  sought  him,  sweet  as  summer. 

His  overthrow  heaped  liappincss  upon  him. 
For  then,  and  not  till  then,  he  felt  himself,  - 
/.nd  found  the  blessedness  of  being  little. 
And,  to  add  greater  honours  to  his  age 
Than  man  could  give  him,  he  died  fearing  God." 

Lord  Macclesfield  had  by  his  wife  Janet,  the  daughter  and 
coheir  of  a  gentleman  of  the  name  of  Carrier,  of  Wirkworth 
in  Derbyshire,  who  survived  him  but  a  few  months,  one 
daughter,  Elizabeth,  whom  we  have  already  mentioned  as 
the  wife  of  Sir  William  Heathcote ;  and  one  son,  George,  who 
succeeded  to  the  title,  deriving  fron)  his  father  an  estate  of 
little  more  than  3000Z.  a  year,  incumbered  too  with  a  heavy 
debt.  He  distinguished  himself  by  a  devotion  to  the  pursuit 
of  abstract  science,  of  which  his  rank  has  afforded  few 
instances  before  or  since;  acquired  the  reputation  of  one 
of  the  first  mathematicians  and  astronomers  of  Europe,  and 
was  chosen,  by  a  unanimous  vote.  President  of  the  Royal 
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Society.  He  had  the  principal  share  in  framing  the  bill  for 
the  reformation  of  the  Julian  calendar,  and  spoke  upon  it,  as 
Lord  Chesterfield  informs  us,  with  infinite  knowledge,  and 
all  the  clearness  that  so  intricate  a  matter  would  admit  of; 
although  Chesterfield  himself,  who  introduced  the  bill  into 
the  House  of  Lords,  conceived  himself  to  have  carried  away, 
from  his  more  graceful  elocution  and  more  popular  mode 
of  treating  the  subject,  all  the  applauses  of  his  noble  audi- 
tory, and  to  have  imposed  himself  upon  them  as  fully  master 
of  all  its  details,  while,  says  he,  "  I  could  just  as  soon  haver 
talked  Celtic  or  Sclavonian  to  them  as  astronomy,  and  they 
would  have  understood  me  just  as  well." 

The  only  literary  production  ascribed  to  the  Lord  Chan- 
cellor Macclesfield  is  a  tract,  which  is  printed  in  the  second 
volume  of  Gutch's  "  Collectanea  Curiosa,"  entitled  "  A  Me- 
morial relating  to  the  Universities,"  being  a  series  of  propo- 
sitions the  main  object  of  which  was  to  cure  the  jacobite 
tendencies  displayed  by  those  bodies  on  the  accession  of 
George  L,  by  alterations  in  their  course  of  study  and  discipline, 
and  in  the  succession  to  college  offices,  fellowships,  and 
livings.  He  proposes,  for  instance,  that  the  heads  of  houses 
should  be  chosen,  not  by  the  societies  over  which  they  were 
to  preside,  but  by  the  great  officers  of  state  and  some  of  the 
l)ishops;  that  the  fellows  should  hold  only  for  twenty  years 
at  all  events;  that  they  should  have  more  extensive  opportu- 
nities of  intercourse  with  the  world,  by  a  more  liberal  dispen- 
sation with  their  residence  in  college ;  he  suggests  the  foun- 
dation of  a  professorship  of  the  law  of  nature  and  nations, 
and  the  institution  of  courses  of  lectures  in  chymistry, 
anatomy,  experimental  philosophy,  and  other  branches  of 
more  general  knowledge  than  fell  at  that  period  within  the 
prescribed  course  of  academical  instruction.  By  such 
methods  he  proposed  to  render  the  universities  "  more  useful 
to  the  nation,  by  the  increase  of  learning,  and  augmenting 
the  number  of  those  who  might  have  the  benefit  of  a  learned 
education,  as  well  as  by  bringing  those  seats  of  literature  to 
a  better  sense  of  their  duty  to  their  king  and  country." 

We  shall  conclude  this  imperfect  memoir  by  expressing 
our  belief,  in  the  words  of  a  more  illustrious  judicial  delin- 
quent, thj^t  Lord  Macclesfield's  criminality  and  degradation 
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proceeded  not  "  from  the  troubled  fountain  of  a  corrupt 
heart,  in  a  depraved  habit  of  taking  rewards  to  prevent 
justice,  however  he  might  be  frail,  and  paiiake  of  the  abuses 
of  the  times."  His  fate  not  only  presented  a  seasonable  and 
salutary  warning,  but  was  immediately  beneficial  to  his 
country,  in  stopping  up,  by  the  application  of  legislative 
remedies,  the  sources  in  which  the  same  con*uptions  might 
otherwise  have  been  again  engendered. 
W. 


Art.  Ill— .on  THE    SPECIFIC    PERFORMANCE,    IN    EQUITY,    OF 
CONTRACTS  RELATING  TO  PERSONALTY. 

It  is  commonly  said  ^  to  be  a  general  rule  that  a  court  of 
equity  will  not  decree  a  specific  performance  of  agreements 
respecting  personal  chattels ;  and  that  the  instances  in  which 
the  jurisdiction  of  equity  has  been  exercised  in  relation  to  the 
performance  of  such  agreements  are  only  to  be  regarded  as 
exceptions  to  this  rule.  It  has  been  said,  indeed,  in  argu- 
ment, that  *^  the  only  decided  case  of  exception  to  this  rule  is 
that  of  a  partnership ;  and  the  reason  is,  that  suppose  an  agree- 
ment for  a  partnership,  and  that  one  of  the  parties  afterwards 
refuses  to  perform  it,  the  other  could  have  but  a  very  inade- 
quate and  doubtful  remedy  at  law."  The  first  branch  of  this 
statement  is  certainly  erroneous,  and  the  reason  assigned  for 
the  interference  of  equity  in  the  case  of  partnership  agree- 
ments, though  sound  in  itself^  has  a  much  wider  application 
than  is  here  given  to  it.  In  fact,  courts  of  equity  have  in 
many  cases  decreed  a  specific  performance  of  agreements 
respecting  the  sale,  the  possession,  and  the  mode  of  enjoy- 
ment of  personal  chattels.  In  some  of  these  the  question  of 
the  jurisdiction  was  expressly  brought  into  controversy  and 
determined;  while  in  others  the  jurisdiction  appears  to  have 
been  assumed  without  debate  or  observation. 

It  is  acknowledged  that  this  subject  is  attended  with  con- 
siderable difficulty ;  but  it  appears  to  us  that  the  difficulty 
principally  arises  from  this  manner  of  viewing  contracts  re- 

'  See  1  Meiiv.  469;  1  Sim.  &  Stu.  174,  594;  6  Price,  328. 
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lating  to  personalty ;  namely^  as  excluded  from  the  legitimate 
province  of  the  equity  jurisdiction  in  relation  to  specific  per- 
formance,  and  as  only  entitled  to  be  regarded  in  equity  by 
reason  of  some  extrinsic  circumstances.  Hence,  each  case  as  it 
arises  is  considered  with  reference  mainly  to  its  accordance  in 
circumstances  with  such  as  have  been  previously  admitted  as 
exceptions  to  the  common  rule ;  and  as  these  all  present  some 
peculiarities  in  regard  to  the  kind  of  property,  the  terms  of  the 
contract,  or  the  acts  of  the  parties,  the  mind  soon  becomes 
wearied  and  confused  in  the  attempt  to  ascertain  with  preci- 
sion to  what  extent  the  exceptions  have  encroached  upon  the 
rule.  We  are  so  habituated  to  the  marked  distinction  pre- 
vailing in  our  law  between  the  rules  relating  to  real  and  to 
personal  property,  that  we  are  apt  to  be  influenced  in  our 
reasonings  by  the  notion  that  this  distinction  is  based  on  an 
essential  difference  between  these  kinds  of  property,  forget- 
ting that  it  originated  in  feudal  institutions  and  is  peculiar  to 
those  systems  of  jurisprudence  which  are  of  feudal  extraction.^ 
We  have  now,  however,  by  a  long  course  of  extensive  though 
gradual  innovation,  widely  transgressed  the  limits  prescribed 
to  the  enjoyment  and  disposition  of  personalty  ^^  in  those 
days  when  it  had  in  no  point  of  view  acquired  or  was  con- 
sidered susceptible  of  those  artificial  modifications  or  other 
durable  qualities  in  the  intendment  of  law  which  it  now  pos- 
sesses/' 2  This  allusion  to  the  history  of  our  law  of  property 
may  serve  to  point  out  the  cause  of,  what  have  bden  not 
inaptly  termed,  "  the  caprices  of  the  English  law  in  regard  to 
specific  performance."^  Thus  with  respect  to  the  things 
which  we  class  under  the  term  "  chattels,"  no  distinction 
having  been  observed  between  those  which,  in  their  nature, 
are  not  fit  subjects  of  barter,  and  those  which  are  so,  or  for 
which  money  may  with  perfect  readiness  and  adequacy  be 

^  In  the  Roman  law,  from  which  th6  best  parts  of  our  equity  system  have  been 
directly  deduced,  and  which  has  regained  its  general  influence  over  the  tribunals  of 
Europe  in  proportion  as  feudal  doctrines  have  declined  in  authority,  the  distinction, 
as  understood  by  us,  between  real  and  personal  property,  was  unknown.  See  Mr. 
BuUer's  Dissertation  on  the  Feudal  Law;  Co.  Litt.  191,  a.  note  77;  Gibbon, 
chap.  44  (on  the  Roman  Law),  Decline  and  Fall;  and  Mr,  Austin's  "  Outline," 
appended  to  his  *'  Province  of  Jurisprudence,**  which  Outline  is  in  truth  a  most  ad- 
mirable analysis  of  the  whole  science  of  jurisprudence. 

*  Butler,  ub.  sup.  ^  Austin,  ub.  sup.. 


336  Specific  Performance. 

substituted,  the  rule  of  excluding  pergonal  chattels  generally 
from  the  remedy  by  specific  performance  came  to  be  adopted, 
for  a  reason  applicable  merely  to  the  latter  description  of 
personalty.  In  short,  a  part  was  made  to  stand  for  the  whole  ; 
and,  from  the  nature  and  qualities  of  that  part,  a  conclusion 
was  drawn  which  was  made  to  serve  as  a  ground  for  the  ex- 
clusion of  the  whole  from  the  jurisdiction  of  equity. 

We  propose  altogether  to  reject  this  rule,  as  unfounded  in 
principle  and  calculated  to  produce  confusion  and  anomalies 
in  the  practical  application  of  the  remedy  by  specific  perform- 
ance. We  will  resort  to  a  higher  and  more  comprehensive 
rule.  Every  case  is  or  ought  to  be  a  corollary  from  some 
general  principle ;  and  if  we  consider  with  any  attention  the 
cases  in  which  a  specific  performance  of  contracts  relating  to 
personalty  has  been  enforced,  we  cannot  fail  to  observe  that 
the  decision  may  be  referred  to  the  same  principle  which 
governs  the  decision  of  causes  on  contracts  relating  to  real 
property.  In  this  view  of  the  matter,  every  case,  whatever 
be  the  nature  of  the  subject  of  the  contract,  or  the  differences 
of  circumstance,  affords  a  practical  illustration  of  the  general 
principle  which  regulates  the  exercise  of  the  equitable  juris- 
diction in  regard  to  the  specific  performance  of  contracts.  To 
this  we  must  now  briefly  refer. 

At  a  period  when  the  subject  of  rights  arising  from  contracts 
was  little  understood,  the  courts  of  common  law  appear  to  have 
been  struck  with  alarm  at  the  assumption  by  the  CJourt  of 
Chancery  of  an  independent  jurisdiction  to  compel  the  specific 
performance  of  agreements;  and  thus  directly  to  afford  to  the 
party  aggrieved  by  the  breach  of  contract  a  remedy  conform- 
able to  his  primary  right  to  have  the  thing  contracted  for.  It 
was  not  considered,  that  if  the  municipal  law  do  not  enforce 
the  moral  obUgation  to  do  that  which  we  have  agreed  to  do, 
injustice  must  be  the  result  in  every  case  in  which  the  injury 
which  the  complainant  has  sustained  or  may  afterwards  sus- 
tain by  the  nonperformance  of  the  contract,  does  not  admit 
of  being  precisely  estimated  in  money.  Without  entering  into 
such  refinements,  the  courts  of  law  deemed  it  a  sufficient 
ground  of  complaint,  that  "  such  relief  in  equity  would  wholly 
subvert  the  actions  of  case  and  covenant,  and  compel  a  lease 
though  the  party  contracting  was  entitled  to  make  his  elec- 
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tion  whether  he  would  grant  the  lease  or  pay  the  damages 
sustained  by  the  other  party ."^  The  fallacy  of  this  reasoning 
(as  has  been  remarked  by  the  learned  editor  of  the  Treatise  on 
Equity),^  is  obvious :  it  assumes  that  the  party  contracting  has 
an  election  to  perform  his  contract  or  not ;  whereas,  in  con- 
science, he  is  clearly  bound  to  do  the  specific  thing  which  he 
has  covenanted  to  do,  but  which  obligation  a  court  of  law  can- 
not in  all  cases  enforce.  The  general  principle  which  ought  to 
regulate  the  administration  of  justice  in  regard  to  contracts,  is 
well  expressed  in  the  following  passage:  "  In  contracts,  there- 
fore, respect  is  first  to  be  had  to  the  things  expressed  in  the 
agreement,  if  they  may  possibly  be  obtained ;  and  for  default 
of  the  things  themselves  a  sufficient  equivalent  is  to  be  given."^ 
In  those  cases  wherein  the  injury  by  reason  of  the  breach  of 
contract  admits  at  once  of  adequate  compensation  in  money, 
public  convenience  (in  order  that  simplicity  in  the  modes  of 
vindication  may  so  far  as  is  consistent  with  justice  be  pre- 
served) requires  that  the  complainant  should  be  bound  to  sue 
for  compensation  only.  In  those  cases  also  in  which,  from  an 
alteration  of  circumstances  as  they  existed  at  the  time  of  the 
agreement,  or  from  a  defect  in  the  administrative  powers  of 
the  courts,  the  thing  specified  in  the  agreement  cannot  possi- 
bly be  obtained,  the  injured  party  must  of  necessity  be  left  to 
make  the  best  of  his  compensatory  remedy.  The  course 
pursued  in  our  courts  of  equity,  in  regard  to  cases  of  specific 
performance,  appears  upon  the  whole  to  be  consistent,  to  an 
admirable  degree,  with  the  general  principle  above  stated.  In 
a  commercial  and  highly  civilized  country,  cases  of  contracts 
are  constantly  brought  before  the  courts  of  equity,  in  which, 
though  the  subject-matter  has  none  of  the  qualities  techni- 
cally annexed  to  what  is  called  in  the  law  of  England  real 
property,  the  remedy  by  action  for  damages  would  be  at 
least  as  inadequate  as  in  any  case  of  contract  for  the^  pur- 
chase of  a  house  or  a  parcel  of  land  ;  and  a  specific  perform- 
ance is  therefore  equally  necessary  to  satisfy  the  requirements 
of  justice  and  public  policy.      Without,  therefore,  (except 

^  Bromege  v.  JenniDg,  1  Roll.  Rep.  368.    Hudson  v.  Middleton,  2  Roll.  Rep. 
433. 
^  1  Fonblanque,  36,  note. 
?  Treat.  Equity,  b.  i.  ch.  i.  s.  4. 
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with  respect  to  the  adequacy  of  pecuniary  compensation  in 
particular  cases  of  contracts  relative  to  some  species  of  per- 
sonal property,)  regarding,  in  the  exercise  of  this  branch  of 
its  jurisdiction,  a  division  of  the  subjects  of  rights  which  is 
arbitrary  and  artificial,  equity  observes  one  measure  of  jus- 
tice in  relation  to  the  performance  of  contracts,  for  the  trans- 
fer or  enjoyment  of  property  of  every  description.  The 
ground  upon  which  this  jurisdiction  rests,  is  thus  described  by 
a  text  writer  of  great  authority :  "  Cases  frequently  occur  in 
which  the  principles  by  which  the  Ordinary  courts  are  guided 
in  their  administration  of  justice  give  a  right,  but  from  acci- 
dent or  fraud,  or  defect  in  their  mode  of  proceeding,  those 
courts  can  afford  no  remedy,  or  cannot  give  the  most  com- 
plete remedy.  In  such  cases  courts  of  equity  will  interpose 
to  give  those  remedies  which  the  ordinary  courts  would  give 
if  their  powers  were  equal  to  the  purpose,  or  their  mode  of 
administering  justice  could  reach  the  evil.  In  the  case  of 
contracts  or  agreements  this  principle  is  carried  to  the  extent. 

"  The  principles  by  which  the  courts  of  common  law  direct 
their  decisions  on  the  subject,  acknowledge  the  mutual  right 
of  the  contracting  parties  to  specific  performance  of  the 
agreements  they  have  made ;  but  the  mode  of  proceeding  in 
those  courts  enables  them  only  to  attempt  to  compel  per- 
formance by  giving  damages  for  non-perforlnance.  Here, 
therefore,  the  courts  of  equity  interfere  to  give  that  remedy 
which  the  ordinary  courts  would  give  if  their  mode  of  admi- 
nistering justice  would  reach  the  evil,  by  decreeing,  according 
to  the  principles  of  the  common  law  as  well  as  of  natural 
justice,  specific  performance  of  the  agreement."^ 

We  proceed  to  illustrate  the  above  observations  by  a  brief 
notice  of  some  of  the  leading  cases  on  contracts  relating  to 
personalty,  selecting  such  as  bear  most  directly  upon  the 
subject  of  contracts  for  the  sale  of  personal  property.  It 
will  thence,  we  think,  appear,  that  if  any  of  the  cases  on 
contracts  relating  to  personalty  are  to  be  considered  in  the 
light  of  exceptions  to  a  rule,  that  mode  of  stating  the  general 
result  to  which  we  adverted  at  the  commencement  of  these 
observations  might,  more  consistently  with  the  general  prin- 

1  Mitford  on  Equity  Pleading,  ch,  ii*  sec.  ii.  part  1. 
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ciple  on  which  the  jmisdiction  of  enforcing  specific  perform- 
ance is  exercised,  be  reversed.  In  other  words,  the  cases  in 
which  specific  performance  of  contracts  relating  to  personalty 
has  been  enforced  should  be  ranged  under  the  general  rule, 
that  contracts  are  to  be  specifically  performed ;  the  cases  in 
which  this  relief  has  been  refused  should  be  stated  to  be 
exceptions  to  the  rule. 

The  judgment  of  Lord  Hardwicke,  in  Buxton  v.  Lister,^  is 
interesting  with  respect  to  the  subject  before  us.  The  agree- 
ment (by  a  memomndum  in  writing)  was  for  the  purchase  of 
certain  parcels  of  growing  wood  at  a  given  sum,  payable  by 
instalments  during  six  years,  the  purchaser  having  eight  years 
for  disposing  of  the  timber.  Articles  of  agreement  were 
afterwards  to  be  drawn  up,  with  all  usual  covenants.  "  The 
general  question/'  said  the  Lord  Chancellor,  ^^  is  as  to  the 
decree  for  specific  performance,  and  this  divides  itself  into  two 
subordinate  ones;  first,  whether  the  plaintiiBfis  entitled  to  seek 
his  remedy  in  a  court  of  equity  for  a  specific  performance; 
secondly,  whether,  as  to  the  merits  of  his  case,  he  is  entitled 
to  such  a  decree.  As  to  the  first,  I  am  of  opinion  that  this  is 
such  an  agreement^  though  for  a  personal  chattel,  that  the 
plaintiff  may  come  here  to  have  a  specific  performance.  To 
be  sure,  in  general  this  court  will  not  entertain  a  bill  for  a  spe- 
cific performance  of  contracts  of  stock,  corn,  hops,&c.;  for  as 
those  are  contracts  which  relate  to  merchandize  that  vary  ac- 
cording to  different  times  and  circumstances,  if  a  court  of 
equity  should  admit  such  bills,  it  might  drive  on  parties  to  the 
creation  of  a  contract,  to  the  ruin  of  one  side ;  when  upon  an 
action,  that  party  might  not  have  paid,  perhaps,  above  a 
shilling  damage.  Therefore^  the  court  have  always  governed 
themselves  in  this  manner,  and  leave  it  to  law,  where  the 
remedy  is  so  much  more  expeditious.     As  to  the  cases  of  con- 

1  3  Atkyns,  384. 

'  Lord  Chief  Baron  Richards  was  not  satisfied  with  this  reasoning  of  Lord  Hard- 
wicke. '*  Thit  objection,  1  take  it,  would  apply  equally  to  contracts  for  the  pur- 
chase of  land,  which  sinks  and  rises  in  value  in  an  extraordinary  manner."  Wright 
V.  Bell,  5  Price,  329.  Moreover,  can  it  be  doubted  that  in  the  case  supposed  of  a 
rise  in  the  value  of  the  subject,  it  were  unjust  not  to  give  to  the  party  aggrieved  by 
the  breach  of  contract  an  equal  benefit  to  that  which  he  would  have  derived  from 
the  property  itself  had  the  contract  been  performed*  Is  the  other  party  to  "  take  ad- 
vantage of  his  own  wrong  V* 


840  Specific  Performance. 

tracts  for  purchase  of  lands,  or  things  that  relate  to  realties, 
those  are  of  a  permanent  nature ;  and,  if  a  person  agrees  to 
purchase  them,  it  is  on  a  particular  liking  to  the  land,^  and  is 
quite  a  different  thing  from  matters  in  the  way  of  trade. 

"  But,  however,  notwithstanding  this  general  distinction 
between  personal  contracts  and  for  goods,  and  contracts  for 
lands,  yet  there  are,  indeed,  some  cases  where  persons  may 
come  into  this  court,  though  merely  personal ;  and  the  plain- 
tiff's counsel  have  cited  a  case  in  point,  Taylor  v.  Neville. 
That  was  for  a  performance  of  articles  for  sale  of  800  ton  of 
iron,  to  be  paid  for  in  a  certain  number  of  years,  and  by  in- 
stalments; and  a  specific  performance  was  decreed.  Such 
sorts  of  contracts  as  these  differ  from  those  that  are  immedi- 
ately to  be  executed.  There  are  several  circumstances  which 
may  concur.  A  man  may  contract  for  the  purchase  of  a  great 
quantity  of  timber,  as  a  ship-carpenter,  by  reason  of  the 
vicinity  of  the  timber,  and  this  on  the  part  of  the  buyer.  On 
the  part  of  the  seller,  suppose  a  man  wants  to  clear  his  lands, 
in  order  to  turn  it  to  a  particular  sort  of  husbandly,  there 
nothing  can  answer  the  justice  of  the  case  but  the  perform- 
ance of  the  contract  in  specie.  In  the  case  of  John  Duke  of 
Buckinghamshire  v.  Ward,  a  bill  was  brought  for  a  specific 
performance  of  a  lease  relating  to  alujn  works,  and  the  trade 
thereof,  which  would  be  greatly  damaged  if  the  covenant  was 
not  performed  on  the  part  of  Ward.  The  covenants  lay  there 
in  damages,  and  yet  the  court  considered  if  they  did  not  make 
such  a  decree,  an  action  afterwards  would  not  answer  the 
justice  of  the  case,  and  therefore  decreed  a  specific  perform- 
ance. This  is  something  of  the  like  kind ;  the  memorandum 
appears  not  to  be  the  final  contract,  but  is  to  be  made  com- 
plete by  subsequent  articles.  I  am  doubtful  whether  at  law 
the  plaintiff  would  not  have  been  told  this  was  an  incomplete 
agreement.     Suppose  two  partners  should  enter  into  an  agree- 

'  This  may  or  may  not  be  the  case  in  investments  of  money  in  the  purchase  of 
land,  and  at  all  events  the  observation  does  not  apply  exclusively  to  this  kind  of 
property.  It  is  curious  to  observe  that  in  &  case  of  land,  one  reason  given  by  Lord 
Chancellor  Erskine,  for  not  interfering  to  enforce  a  specific  performance,  was  that 
there  was  "  nothing  to  show  that  this  land  was  of  any  peculiar  value  to  the  plaintifT, 
as  if  it  was  contiguous  to  his  own  estate,  or  purchased  with  a  view  to  set  up  a  manu- 
facture. Therefore  Lord  Parker's  observations  as  to  stock  is  applicable.*'  Mason  v. 
Armitage,  13  Ves.  37.    We  shall  notice  presently  the  observation  referred  to. 
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ment,  by  such  a  memorandum  as  is  in  the  present  case,  to 
carry  on  a  trade  together,  and  that  it  should  be  specified  in 
the  memorandum  that  articles  should  be  drawn  pursuant  to 
it,  and  before  they  are  drawn  one  of  the  parties  flies  off,  I 
should  be  of  opinion,  upon  a  bill  brought  by  the  other  in  this 
court  for  a  specific  performance,  that,  notwithstanding  it  is  in 
relation  to  a  chattel  interest,  yet  a  specific  performance  ought 
to  be  decreed.  On  the  circumstances  of  the  present  case, 
such  a  bill  ought  to  be  entertained;  but  at  the  same  time  I 
will  add,  that  courts  ought  to  weigh  with  great  nicety  cases  of 
this  kind,  before  they  determine  the  bill  proper,  where  it  is  a 
mere  personal  chattel." 

In  Lady  Arundell  v.  Phipps,^  Lord  Eldon  established 
against  creditors  a  purchase  through  the  medium  of  trustees 
by  Lady  Arundell,  from  her  husband,  of  certain  paintings, 
plate,  jewels,  and  other  chattels,  many  of  which  were  of  pecu- 
liar value  to  the  family.  "Another  ground,"  said  Lord  Eldon 
in  his  judgment,  "  upon  which  Lady  Arundell  is  entitled  to 
relief  here,  is,  that  from  the  very  nature  of  the  property  in 
question,  the  quality  and  nature  of  the  property  alleged  to  be 
purchased,  the  purpose  and  object  of  the  purchase,  it  is  quite 
impossible  for  her  to  have  the  benefit  of  it,  if  a  bona  fide  trans- 
action, unless  she  can  specifically  enjoy  it;  and  this  court 
having  in  many  instances  interposed  to  protect  the  enjoyment  of 
a  specific  chattel,  the  question  is,  whether  the  very  object  and 
subject  of  the  contract  do  not  make  it  necessary  to  consider, 
whether  the  court  cannot  give  the  specific  relief  of  fixing  in  the 
trustees  the  very  property,  instead  of  the  amount  in  damages," 
So  where  upon  the  dissolution  of  a  partnership,*  and  a  conse- 
quent division  of  the  partnership  effects,  the  agreement  was, 
that  a  certain  book  which  had  been  used  in  the  partnership 
trade  should  become  the  exclusive  property  of  one  of  the  late 
partners,  the  other  having  a  copy  and  the  use  of  the  original 
until  the  copy  should  be  made;  it  was  argued  that  a  court  of 
equity  would  not  interfere  in  such  a  matter;  but  Sir  John 
Leach,  V.  C.  decreed  a  specific  performance  of  the  contract, 
upon  the  general  "  principle  upon  which  a  court  of  equity  in- 
terferes to  enforce  contracts,  that  the  particular  relief  prayed 
cannot  be  had  in  a  court  of  law." 

»  10  Ves.  148.  '  Lingen  v.  Simpson,  1  S.  &  S.  600,  , 
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The  allusion  made  by  Lord  Eldon,  in  Arundell  v.  Phipps, 
to  the  cases  in  which  the  court  has  interfered  to  protect  the 
enjoyment  or  enforce  the  delivery  of  specific  chattels,  serves 
to  show  that  the  principle  upon  which  the  court  proceeds  in 
these  instances  is  the  same  as  that  which  governs  the  enforce- 
ment of  contracts.  Where  the  right  to  a  given  subject,  what- 
ever be  its  nature  or  value,  is  recognized,  that  right  is  to  be 
enforced,  except  where  adequate  compensation  can  be  made. 
*'  The  value  I  cannot  measure,"  said  Lord  Loughborough,  in 
the  case  of  a  suit  for  the  recovery  of  a  silver  tobacco-box.^ 
"  The  Pusey  hom^  the  Patera  of  the  Duke  of  Somerset^  were 
things  of  that  sort  of  value  that  a  jury  might  not  give  twopence 
beyond  the  weight.  It  was  not  to  be  cast  to  the  estimation  of 
people  who  have  not  those  feelings.  In  all  cases  where  the 
object  of  the  suit  is  not  liable  to  a  compensation  by  damages, 
it  would  be  strange  if  the  law  of  this  country  did  not  afford 
any  remedy.  It  would  be  great  injustice  if  an  individual 
cannot  leave  his  property  without  being  liable  to  the  estimate 
of  people  who  have  not  his  feelings  upon  it." 

In  the  cases  above  mentioned,  it  will  be  observed  that  the 
subject  of  the  contract  was  some  sensible  and  directly  assign- 
able object.  There  is  another  species  of  personal  property, 
which,  though  it  in  itself  is  of  great  importance  in  a  trading 
country,  and  frequently  produces  large  sums  in  the  way  of 
sale,  is  not  in  its  nature  capable  of  being  directly  assigned 
from  one  to  another.  The  goodwill  of  a  business  is  not,  it  is 
obvious,  to  be  passed  uno  jlatUy  together  with  the  stock  in 
trade,  from  the  retiring  party  to  the  successor.  Various  col- 
lateral acts  must  be  done  in  order  to  vest  in  the  purchaser  this 
subtile  and  indefinable  interest.  The  following  questions, 
therefore,  seem  peculiarly  to  demand  consideration  in  cases  of 
contracts  for  sale  of  a  goodwill  of  a  business.  First,  are  the 
terms  of  the  contract  sufficiently  precise  to  enable  the  court 
to  prescribe  to  both  parties  what  it  is  that  they  are  recipro- 
cally to  perform  ?  secondly,  are  the  acts  contracted  to  be  done 
of  such  a  nature  that  the  court  can  enforce  the  performance  of 
them?  and  thirdly,  are  these  acts  free  from  objection  with  re- 
gard to  good  faith  with  the  public,  or  otherwise  such  as  a 

»  Fells  V.  Read,  3  Ves.  70.  «  Pusey  v.  Pusey,  1  Vera.  273. 

^  Duke  of  Somerset?.  Cookson,  3  P.  W.  389. 
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court  of  law  or  equity  will  not  hesitate  to  sanction?  This 
branch  of  the  subject  of  contracts  appears  to  deserve  much 
fuller  consideration  than  it  has  yet  received;  in  truth,  some  of 
the  points  which  it  involves  lie  out  of  the  beaten  road  of  pre- 
cedent, and  therefore  little  information  respecting  them  is  (we 
regret  to  say)  to  be  derived  from  English  law  books.  We 
must  be  content,  for  the  present  at  least,  briefly  to  advert  to  a 
few  cases  relating  to  contracts  for  the  sale  of  a  goodwill. 

In  Bryson  v.  Whitehead,*  the  contract  was  for  sale  of  the 
goodwill  of  the  trade  of  a  dyer,  and  of  a  valuable  secret  in 
d3ring;  and  a  specific  performance  was  decreed.  The  pur- 
chaser having  been  put  in  possession  of  the  place  of  business 
and  the  stock  in  trade,  and  having  had  the  secret  communi- 
cated to  him,  the  point  arising  for  adjudication  appears  mainly 
to  have  been  the  legtility  of  the  terms  of  the  agreement  rela- 
tive to  the  restraint  of  trading  imposed  on  the  vendor.  A 
contract  for  the  sale  of  the  business  of  an  attorney  was  held 
by  the  Court  of  King's  Bench  .(upon  a  case  sent  from  the 
Court  of  Chancery)  to  be  good  in  law.^  The  question,  whe- 
ther equity  would  enforce  the  specific  performance  of  such  a 
contract,  does  not  appear  to  have  arisen  till  the  case  of  Bozon 
V.  Farlow'  -came  before  Sir  William  Grant.  In  this  case 
certain  propositions  in  writing,  relative  to  the  consideration 
money  and  other  particulars,  were  signed;  upon  which  it  was 
intended  that  a  formal  instrument  of  agreement,  "  with  usual 
clauses,"  should  be  drawn  up  and  executed  by  the  parties. 
Independently  of  the  grounds  of  defence  taken  by  the  pur- 
chaser, that  there  had  been  misrepresentation,  and  that  this 
paper  was  not  a  final  agreement,  it  was  contended  (as  it  had 
been  in  Bunn  v.  Grey)  that  this  species  of  contract  was 
conti'ary  to  the  policy  of  the  law,  the  confidence  reposed  in  an 
attorney  by  his  clients  not  being  properly  a  subject  of  bargain, 
and  the  efifect  of  such  a  contract  being  to  impair  social  confi- 
dence. Sir  William  Grant  dismissed  the  bill,  on  the  ground 
that  the  agreement  in  question  was  one  which  a  court  of 
equity  was  not  able  to  carry  into  execution.  "  The  business 
of  an  attorney  consists  in  his  being  employed  by  others  from 
the  confidence  which  they  repose  in  his  skill  and  integiity* 
In  what  way  then  is  the  court  to  decree  the  transfer  of  such  a 

^  1  Sim.  &  Stu.  74.  >  Bunn  v.  Grey,  4  East,  190.         ^  1  Meriv.  459. 
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business  ?  What  is  it  that  I  am  to  direct  the  retiring  party  to 
do  towards  the  fulfilment  of  his  part  of  the  contract?"  With 
respect  to  that  part  of  the  agreement  which  spoke  of  the  in- 
troduction of  the  "  usual  clauses"  into  the  instrument  of 
transfer,  his  Honour  observed,  that  it  had  not  been  suggested 
what  were  the  clauses  which,  independently  of  positive  stipu- 
lation, belong  to  an  agreement  of  this  description  as  usual 
clauses;  and  commented  upon  those  of  the  agreement  in 
Bunn  V.  Grey  (particularly  those  relative  to  leaving  in  the 
firm  the  name  of  the  retiring  party,  and  influencing  the  clients 
to  employ  the  other  party,)  in  a  manner  expressive  of  disap- 
probation. It  is  evident  that  this  eminent  judge  concurred  in 
the  doubts  upon  which  the  case  of  Bunn  v.  Grey  had  arisen, 
and  that  he  entertained  views  of  the  subject  which  would 
have  prevented  his  enforcing,  under  ordinary  circumstances  at 
least,  a  specific  performance  of  a  contract  for  sale  of  an  attor- 
ney's business.  "  The  Lord  Chancellor,"  said  his  Honour, 
"  doubted  not  only  the  propriety,  but  the  legality  of  some  of 
those  conditions;  and  though  it  was  ultimately  determined 
that  they  were  not  illegal,  I  think  that  he  would  hardly  have 
decreed  them  to  be  specifically  executed." 

Upon  contracts  relative  to  property  of  a  pecuniary  nature, 
there  has  been,  as  might  be  expected,  most  controversy,  with 
reference  to  the  question  whether  a  specific  performance  of 
such  contracts  ought  to  be  enforced.  The  principal  cases, 
coming  under  this  division  of  our  subject,  relate  to  three  se- 
veral kinds  of  such  property;  namely,  stock  in  the  public 
funds,  annuities  and  debts;  and  we  shall  therefore  notice 
them  separately  in  this  order. 

A  leading  case  on  the  subject  of  contracts  for  the  trans- 
fer of  stock,  is  Cudd  v.  Rutter,^  (decided  in  1719,)  where, 
in  consideration  of  two  guineas  paid  down,  the  defendant 
agreed  to  transfer  £1000  South  Sea  Stock,  at  a  fixed  price,  on 
a  future  day.  Sir  Joseph  Jekyll  decreed  a  specific  perform- 
ance; but,  on  appeal.  Lord  Chancellor  Parker  reversed  this 
decree.  The  ground  of  this  latter  decision  was,  that  "  Equity 
ought  not  to  execute  any  of  these  contracts,  but  leave  them 
to  law,  where  the  party  is  to  recover  damages,  and  with  the 
money  may,  if  he  pleases^  buy  the  quantity  of  stock  agreed 

^  1  Peere  Williams,  670. 
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to  be  transferred  to  him ;  for  there  can  be  no  difference  between 
one  man's  stock  and  another's."  So  in  Capper  v.  Harris^  it 
was  laid  down  by  Lord  Chief  Baron  Gilbert,  that  if  a  contract 
for  stock  be  executed,  equity  will  not  unravel  or  break  mto  it; 
and  if  it  be  executory  only,  equity  will  not  aid  the  plaintiff  to 
carry  it  into  execution,  but  will  leave  him  to  such  remedy  as 
he  has  at  law.  In  Nutbrown  v.  Thornton*  Lord  Eldon  is  re- 
ported to  have  said, ''  it  is  now  perfectly  settled  that  this  court 
vdll  not  enforce  tlie  specific  performance  of  an  agreement  for 
a  transfer  of  stock;  but  in  a  book  I  have  of  Mr.  Brown's  I  see 
Lord  Hardwicke  did  that."  His  lordship  is  commonly  sup- 
posed to  have  referred  to  stock  in  the  public  funds ;  and  this 
probably  was  the  case,  as  Cudd  v.  Rutter  was  cited  in  the 
argument.  It  should  be  observed,  however,  that  the  suit  was 
for  the  recovery  of  farming  stock  seized  in  violation,  as  was 
alleged,  of  an  agreement  between  landlord  and  tenant;  and 
in  every  other  passage  in  the  judgment  in  which  the  word 

stock"  occurs,  it  is  plainly  used  in  tfae  latter  sense. 

We  now  turn  to  the  authorities  on  the  other  side  of  this 
question.  In  Cudd  v.  Rutter  it  appears  to  have  been  as- 
sumed on  all  hands  that  a  contract  for  the  transfer  of  stock 
at  a  future  day,  was  a  case  of  new  impression,  and  it  was  in- 
deed stated  at  the  bar  that  there  was  not  a  single  instance  or 
precedent  where  a  specific  execution  of  such  a  contract  had 
been  enforced.  There  was,  however,  a  somewhat  earlier  case, 
Gardener  v.  PuUen,*  (1700,)  where  the  obligation  was  by 
bond  for  the  transfer  of  East  India  stock  on  or  before  a  future 
day,  and  the  stock  having  much  risen,  the  question  was  on 
what  terms  the  obligor  should  be  relieved  against  the  penalty; 
whether  he  was  to  answer  the  value  of  the  stock  according  to 
what  it  was  worth  on  the  day  stated,  with  interest  in  the 
mean  time,  or  to  transfer  so  much  stock  in  specie.  The  ob- 
ligor was  decreed  to  transfer  the  stock  and  account  for  all 
dividends  from  the  time  he  ought  to  have  transferred  the 
stock.  A  few  years  afler  the  case  of  Cudd  v.  Rutter  (1725) 
Colt  V.  Netterville*  came  before  Lord  Chancellor  King,  upon 
a  contract  precisely  similar  in  terms.    The  bill  was  demurred 

*  Bimbuiy,  135.  ^  10  Vesey,  159. 

«  2  Vernon,  394.  *  2  P.  Wm»,  304, 
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to,  for  want  of  equity,  upon  the  authority  of  Cudd  v.  Rutter ; 
but  the  chancellor  overruled  the  demurrer  on  the  ground  that 
the  case  might  appear  at  the  hearing  to  be  attended  with  such 
circumstances  as  might  make  it  just  to  decree  the  defendant 
either  to  transfer  the  stock  according  to  his  express  agree- 
ment, or  at  least  pay  the  difference.  In  a  modem  case^  Sir 
John  Leach,  Vice-Chancellor,  decreed  a  performance  ol  a 
contract  for  the  sale  of  foreign  stock,  where  one  part  of  the 
relief  prayed  was  the  delirery  of  certain  certificates,  without 
which  the  plaintiff  might  not  be  able  to  maintain  any  action 
at  law  upon  the  contract.  Another  reason  assigned  by  hia 
Ejbonour  was,  that  a  court  of  law  could  not  give  the  property, 
but  could  only  give  a  remedy  in  damages,  the  beneficial  effect 
of  which  must  depend  upon  the  personal  respcmsibility  of  the 
party.  Whatever  may  be  deemed  the  force  of  this  reascm,  it 
seems  better  adapted  to  support  the  general  propositioci  that 
specific  relief  ought  to  be  afforded  in  equity  on  contracts  ref- 
lating to  stock,  than  to  show  that  it  is  proper  to  make  the 
question  whether  the  court  will  at  all  entertain  the  suit,  de- 
pend upon  the  view  which  the  judge, before  whom  it  may  eoeoe^ 
may  possibly  take  of  some  of  the  "  specialties''  of  the  case. 

We  have  seen  that  the  general  rule  laid  down  in  Cudd  r^ 
Rutter,  that  contracts  of  this  nature  ought  not  to  be  enforced 
in  equity,  rests  on  what  has  been  called  '^  the  principle  that 
any  one  £1000  of  stock  is  exactly  similar  to  another  £1000  of 
the  same  stock ;"  in  other  words,  upon  the  assumption  o(  Lord 
Chancellor  Parker,  that  the  aggrieved  party  "  may  if  he 
pleases,  with  the  money  recovered  in  damages,  buy  the  quan- 
tity of  stock  agreed  to  be  transferred  to  him,  for  there  can  he 
no  difference  between  one  man's  stock  and  another's."^  With- 
out disputing  the  recently  discovered  rule  of  consanguinity ,'^ 
that  ^'  things  which  are  equal  to  the  same  thing  are  equal  to 
oiie  another,"  we  may  observe  that  tbk  strange  piece  oS  rea- 
scNEung  (of  LcHrd  Parker)  is  entirely  fallacious.  The  real  point 
to  be  regarded  was,  not  a  difference  in  quantity  but  in 
value.  It  is  merely  idle  to  affirm  that  at  any  given  momeot 
there  is  no  difference  between  two  sums  of  stock  of  the  same 


1  Doloret  v.  Rothschild,  1  S.  &  S.  590.  '  Vide  ante,  p.  344,  note  1. 

'  See  Monkton  ?.  Attorney-General,  2  Russ.  &  Myl.  157. 
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amount.  Assuming  that  the  jury  would  give  exactly  such  a 
sum  as  if  immediately  recovered  and  converted  into  stocky 
would  place  the  plaintiff  in  the  same  situation  as  if  the  stock 
had  been  transferred  according  to  the  agieement^  no  one  surely 
i*equires  to  be  reminded  that  some  time  must  elapse  between 
the  fixing  of  the  damages  and  the  actual  recovery  of  them 
under  the  judgment;  and  that  in  stock  transactions  time  is  a 
matter  of  extreme  importSance.  In  Doloret  v.  Rothschild^ 
Sir  John  Leach^  adverting  to  the  doctrine  which  had  been  re- 
ferred to  in  many  cases^  equity  holds  that  time  is  not  of  the 
essence  of  the  contract,  jnstly  observed:  "  that  principle  can 
have  no  application  to  a  case  like  the  present;  where,  from 
tlie  nature  of  the  subject,  the  value  is  exposed  to  daily  varia- 
tion,  and  a  contract,  which  was  disadvantageous  to  the  plain- 
tiff on  the  1st  February,  and  would  therefore  be  declared  by 
him,  might  be  highly  advantageous  to  him  on  the  2d  Fe- 
bruary/' It  is  therefore  in  the  highest  degree  probable  that 
the  money  recovered  in  damages  will  not  buy  the  quantity  of 
stock  agreed  to  be  transferred.  It  will  buy  more  or  less : 
if  more,  the  increase  in  quantity  is  merely  proportionate  to 
the  decrease  in  value,  and  nothing  is  gained :  if  less,  the  plain- 
tiff has  failed  in  obtaining  adequate  compensation. 

We  have  cited  above  a  dictum  of  Lord  Eldon  in  the  judg- 
ment in  Nutbrown  v.  Thornton,  which  (assuming  that  it  is 
correctly  reported,  and  refers  to  stock  in  the  public  funds,) 
certainly  treats  the  doctrine  as  settled,  that  a  specific  perform* 
ance  of  contracts  of  this  nature  will  not  be  decreed  in  equity. 
Lord  Eldon  (then  Sir  John  Scott)  was  attorney-general  in 
March  1799,  when  Forrest  v.  Elwes*  was  decided.  In  tRis 
case  one  question  was,  what  was  due  from  the  estate  of  Com- 
modore Forrest  to  that  of  Mr.  Elwes,  upon  a  bond  given  upon 
the  loan  of  £8000  Old  South  Sea  Annuities,  conditioned  for 
the  retransfer  of  the  same  sum  in  that  stock  six  months  after- 
wards, with  lawful  interest  on  the  value  of  the  stock  (£7170) 
on  the  day  of  the  loan.  The  bond  was  given  in  1766,  since 
which  period  the  stock  had  become  much  depreciated.  The 
question  whether  a  suit  for  a  specific  performance  could  have 
been  maintained  did  not  call  for  determination,  but  it  is 
worthy  of  remark  that  not  only  no  doubt  of  the  affirmative  of 

'  4  Ves.  492. 
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this  question  appears  to  have  been  started,  but  both  in  the 
argument  of  the  Attorney-General  against  the  representatives 
of  Elwes,  and  in  the  judgment  of  the  Master  of  the  Rolls, 
(Sir  R.  P.  Arden,)  in  favour  of  those  parties,  it  is  clearly  as- 
sumed that  Elwes  might  at  the  expiration  of  the  six  months 
have  come  into  equity  for  a  specific  performance.  The  At-' 
tomey-General  had  to  j3ontend  that  the  representatives  of 
Elwes  were  entitled  only  to  have  the  £8000  stock  replaced, 
and  to  receive  interest  on  the  £7 1 70  from  the  date  of  the  bond ; 
and  he  chose  this  ground,  the  contraiy  of  which  therefoi-e 
this  great  lawyer  could  not  then  have  considered  to  be  per- 
fectly settled.  "  If  the  stock  had  risen  above  par  in  the 
course  of  the  six  months  Mr.  JElwes  could  have  filed  a  bill  at 
the  end  of  that  period,  insisting  upon  a  retransfer^  which 
would  have  put  the  rise  in  his  pocket.  If  that  is  so,  the  con- 
verse follows:  and  if  the  stock  falls  he  must  bear  the  loss." 
The  Master  of  the  Rolls  deduced  a  different  conclusion  from 
the  same  premises.  "  Had  not  Mr.  Elwes  a  right  to  take 
it  into  a  court  of  equity  if  he  thought  fit.  Is  there  any 
thing  unreasonable  in  it?"  He  pointed  out  the  just  conse- 
quence thus:  "  The  distinct  question  is,  what  is  the  fair  mea- 
sure of  the  damage.  Should  I  do  justice  in  giving  the  same 
annuities,  which  were  then  worth  more  than  eighty-nine  per 
cent.,  and  are  now  much  depreciated?  It  would  be  ridiculous 
to  state  that  as  a  compensation.  Suppose  a  trustee  sells  out 
stock:  what  is  the  habit  of  the  court  as  to  compensation? 
The  cestuy  que  trust  has  an  option  to  have  either  the  stock 
or  the  money  produced  by  it,  with  interest.  Why  shall  not 
the  same  option  be  given  to  the  obligee  in  this  bond,  who  has 
suffered  by  the  breach  of  this  agreement?" 

That  specific  performance  of  an  agreement  for  the  purchase 
of  an  annuity y  payable  out  of  dividends  of  a  fund  in  court, 
will  be  enforced  in  equity,  on  behalf  either  of  vendor  or  pur- 
chaser, was  decided  by  Sir  John  Leach  in  Whithy  v,  Cottle.* 
It  was  contended,  in  support  of  a  general  demurrer  to  the  bill, 
that  this  case  "  was  not  within  any  of  the  exceptions  to  the 
general  rule  that  the  court  will  not  entertain  a  bill  for  the 
specific  performance  of  a.contmct  for  the  purchase  of  a  chat-' 
tel."    The  Vice-Ghancellor  held  the  question  of  jurisdiction 

'  1  Sim.  &  Sta.  174. 


Specific  Performance,  349 

to  be  quite  clear.  "  There  can  be  no  doubt  that  the  defend- 
ant, who  is  the  purchaser  of  this  annuity,  might  have  filed  a 
bill  for  the  specific  performance  of  the  agreement  for  sale  to 
him;  because  a  court  of  law  could  not  give  him  the  subject 
of  his  contract,  and  the  remedy  here  must  be  mutual  for  pur- 
chaser and  vendor."^ 

In  Wright  v.  Bell,^  the  contract  was  with  assignees  of  a 
bankrupt  for  the  purchase  of  a  debt  due  to  the  estate  of  the 
bankrupt  and  to  another  person  on  the  balance  of  an  account. 
Lord  Chief  Baron  Richards  decreed  a  specific  performance. 
"  The  only  question,"  said  his  lordship,  "  is  whether  the  court 
wiH  entertain  a  suit  for  a  purpose  of  this  description  or  not. 
This  contract  is  not  for  the  payment  of  money,  but  to  do  that 
which  will  enable  the  defendant  to  recover  the  money;  and 
this,  I  think,  brings  the  case  within  the  exceptions  which  have 
been  pointed  out.  It  is  a  contract  which  was  to  be  made 
complete  by  some  subsequent  act."  A  similar  question  arose 
in  Adderly  v.  Dixon,^  in  which  case  the  plaintiff  having  pur- 
chased and  taken  assignments  of  certain  debts  which  had 
been  proved  under  two  commissions  of  bankrupt,  agreed  to 
sell  them  to  the  defendant  for  2^.  6d.  in  the  pound.  Sir  John 
Leach,  Vice-Chancellor,  held  that  this  being  a  contract  for 
the  sale  of  the  uncertain  dividends  which  might  become  pay- 
able from  the  estates  of  the  bankrupts,  a  court  of  equity 
would  decree  a  specific  performance,  because  damages  at  law 
could  not  accurately  represent  the  value  of  the  future  divi- 
dends; and  to  compel  the  purchaser  to  take  such  damages, 
would  be  to  compel  him  to  sell  these  dividends  at  a  conjec- 
tural price. 

Upon  the  whole  we  believe  that  the  conclusion  to  be  de- 
duced from  a  review  of  the  cases  bearing  upon  this  subject, 
cannot  be  better  expressed  than  in  the  language  of  the  learned 
judge  last  mentioned.  "  Courts  of  equity  decree  the  specific 
performance  of  contracts  not  upon  any  distinction  between 
realty  and  personalty,  but  because  damages  at  law  may  not, 
in  the  particular  case,  afford  a  complete  remedy," 

^- 

*  See  generally  on  the  subject  of  the  perfonnance  of  agreements  for  the  grant  of 
annuities  Nield  v.  Smith,  14  Ves.  491 ;  Pritchaid  v.  Ovey,  IJ,  &  W.  396 ;  Ball 
V.  Coggs,  1  Bro.  P.  C.  140. 

>  Daniel,  95 ;  5  Price,  325.  *  1  Sim.  &  Sta.  607. 
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Thb  general  object  of  taxation  is  revenue.  Protection,  by 
means  of  exemption,  is  often  its  particular  object.  Thus  it  is 
intended  to  protect  the  growth  or  manufacture  of  one  place  by 
exemption  from  taxes  levied  on  the  growth  or  manufacture  of 
other  places  5  and,  by  parity  of  reasoning,  all  foreigners  are 
protected  in  their  competition  with  us  by  the  excess  of  our 
taxation  above  theirs. 

But  experience  teaches  us  that  the  effect  of  a  tax  may  be 
something  very  different  from  the  object  of  it.  What  was 
meant  for  protection  may  resolve  itself  into  destruction,  and 
even  increase  of  revenue  is  not  always  accomplished  by 
accumulated  taxation,  A  trade  may  be  destroyed  because 
people  cannot  buy  from  those  who  are  highly  taxed,  and  will 
not  buy  from  those  who  are  high-priced,  though  exempt  from 
taxation.  And,  to  approach  the  subject  of  the  present  article, 
parties  will  sometimes  leave  their  rights  without  the  security  of 
a  stamped  instrument,  if  the  amount  of  the  stamp  be  in  their 
opinion  too  high  a  rate  of  insurance. 

Though  at  first  glance  appearing  easy  enough,  yet  is  it  a 
matter  of  extreme  difficulty  to  determine  the  precise  amount 
of  tax  on  any  particular  article  which  will  produce  the  largest 
revenue.  We  venture,  however,  to  think,  and  will  endea- 
vour to  show,  that  there  are  in  the  existing  Schedule  of 
stamps  a  few  instances  in  which  the  stamp  is  so  high  as  to 
produce  little,  because  few  will  use  it. 

In  addition  to  the  principle  of  ever  meting  out  taxation  so 
as  to  make  the  evil  of  it  less  than  the  calculated  risk  of  eva- 
sion, we  shall  also  have  occasion  to  apply  the  principle  of 
proportion,  i.  e.  that  the  scale  of  Stamps,  as  well  as  the  scheme 
of  every  other  branch  of  taxation,  shall  be  so  graduated  as  to 
obtain  from  every  one  a  sum  bearing  some  just  proportion  to 
his  relative  means  of  payment.  It  will  be  in  the  recollec- 
tion of  most  of  our  readers,  that  rather  better  than  a  year 
ago  Mr.  Cobbett  and  Mr.  Spring  Rice  encountered  each  other 
*'  breast  to  breast"  on  this  subject,  and,  as  must  ever  be  the 
case  when  parties  intend  rather  to  measure  their  strength  tjiftn 
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to  do  any  good^  one  said  all  that  he  could  against,  and  the 
other  as  much  as  he  could  in  defence  of,  these  taxes,  leaving 
parliament  to  determine  impartially  after  hearing  counsel  on 
either  side.  Mr.  Rice  did,  however,  admit  some  imperfections 
and  promise  some  corr^ponding  remedies.  Government  having 
since  been  so  occupied  with  a  multiplicity  of  important  affairs 
as  to  delay  the  forthcoming  of  this  remedial  measure,  we  may 
endeavour  to  shorten  the  period  of  its  gestation  by  indicating 
the  different  reductions  and  changes  which  we  think  might  be 
effected  in  ^ome  parts  of  the  Stamp  Laws  with  convenience 
to  the  public  and  without  detriment  to  the  revenue. 

Though  die  rate  at  which  the  cottager  and  the  capitalist 
should  respectively  be  taxed  has  long  been  a  moot  point  with 
political  economists^  no  one  has  advanced  the  position  that  it 
would  be  just  and  proper  to  levy  10/.  per  cent,  from  an  in- 
come of  £00/.  a-year,  and  5/.  per  cent,  from  an  income  of 
i3,000/.  a-year.  This  direct  proposal  would  be  deemed  as 
outrageous  as  a  new  scheme  of  Poor  Laws  requiring  over- 
seers to  dispense  ample  relief  to  all  able-bodied  applicants, 
and  to  set  to  work  "the  lame,  impotent,  old,  and  blind." 
If  then  the  present  stamps  and  duties  produce  such  a  conse- 
quence, some  part  of  them  must  be  quite  as  unjust,  though 
perhaps  not  quite  so  obviously  absurd.  Let  us  inquire  ac- 
cording to  what  rule  or  different  rules  of  proportion  (if  any) 
the  scale  of  stamps  is  graduated.  If  in  doing  this,  the  details 
through  which  we  shall  have  to  carry  the  reader  be  dry  and 
minute,  their  result  is  important. 

From  the  stamps  an  annual  net  income  of  about  seven 
millions  is  received,  and  we  do  not  therefore  know  any  popular 
theme  of  political  discussion  in  which  every  purseholder  cati 
be  more  deeply  interested  than  in  the  right  arrangement  of 
these  charges.  We  would  indeed  take  the  opportunity  of 
Urging  ^the  public  at  this  period  to  the  general  consideration  of 
legal  topics.  Many  changes  in  law,  as  in  all  other  sections  of 
social  economy,  are  now  brewing  in  the  close  atmosphere  that 
is  wrapped  around  us,  and  though  the  air  may  be  purified 
when  the  storm  has  passed  away,  some  instances  of  ravage 
and  ruin  may  mark  its  passage  if  the  judgment  of  an  enlight- 
ened public  do  not  act  as  a  steady  conductor.  Though  the 
members  oT  the  profession  are  n/^anifesting  a  zeal  for  its  im- 
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provementj  whicb  entitles  them  to  confidence,  yet  were  it  well 
if  the  straightforward  intelligence  of  the  public  were  also  em- 
ployed in  the  examination  of  all  suggested  alterations  in  our 
laws.  Though  not  qualified  to  plan  a  scheme  of  alteration, 
they  may  form  some  opinion  of  its  fitness  when  previously 
planned  by  others  and  unfolded  before  them ;  and  it  is  there- 
fore of  importance  that  they  should  study  and  understand  the 
general  outline  at  least  of  the  suggested  legal  improvements 
by  which  their  interests  will  be  as  materially  a£fected  as  by 
any  other  legislative  measures. 

Sir  Henry  Pamell  proposes  to  himself,  as  the  object  and 
aim  of  his  valuable  Treatise  on  Financial  Reform,  ^^  to  show 
^'  that  many  taxes  might  be  reduced,  and  many  repealed,  vnth-- 
"  out  any  risk  with  respect  to  securing  a  sufficient  revenue 
^*  for  all  the  services  of  the  state  ;'^  if  we  cannot  succeed  in 
showing  that  the  Stamps  might  be  so  arranged  as  to  produce 
the  same  amount  with  a  more  easy  and  better  distributed 
pressure  on  the  public,  yet  we  shall  tread  in  that  path  of  safe 
efficient  economy  which  he  marks  out. 

As  a  departure  firom  the  first  principle  above  propounded, 
viz.  that  the  amount  of  taxation  should  be  so  determined  as  to 
make  the  payment  for  protection  a  less  evil  than  the  risk 
consequent  on  neglect,  we  will  commence  with  the  familiar  in- 
stance of  the  Agreement  Stamp. 

On  every  Agreement,  or  minute  or  memorandum  of  an 
Agreement  committed  to  writing,  where  the  matter  thereof  shall 
be  of  the  value  of  SO/,  or  upwards,  or  above  the  yearly  rental 
of  5/.,  there  is  an  uniform  stamp  duty  of  \L  The  circumstances 
which  produce  this  description  of  instrument  are  of  constant 
occurrence.  On  all  sales  of  real  property — always  on  the  com- 
mencement and  firequently  at  the  conclusion  of  a  tenancy — on 
every  occasion  when  the  rights  and  liabilities  of  parties  are 
to  be  adjusted,  or  when  they  are  adjusted  and  something  is  to 
be  done  or  completed  afterwards  by  either  or  both  of  them ; 
in  all  these  several  instances  the  same  Agreement  Stamp  of  1/. 
is  requisite,  whether  the  matter  thereof  be  of  the  value  of  20/, 
or  of  20,000Z.  The  consequence  is,  that  in  by  far  the  greater 
number  of  cases  no  Agreement  Stamp  is  had  at  all.  Every 
practising  attorney  knows  that  a  stamped  agreement  on  the 


The  Stamp  Laws.  353 

sale  of  an  estate  is  a  thing  of  unusual  occurrence — though 
there^  if  any  where^  a  peculiar  degree  of  legal  exactness  might 
be  expected.  A  stamped  agreement  on  a  tenancy  from  year 
to  year  is  never  seen  save  in  the  case  of  large  farms^  in  order 
to  specify  the  course  of  husbandry^  and  even  these  are  not 
always  stamped.  Though  in  other  cases,  no  doubt,  where  the 
interests  afiected  are  of  considerable  value,  or  either  of  the 
parties  is  of  a  character  that  it  is  prudent  to  tie  down  by  legal 
strictness,  a  stamp  will  frequently  be  afHxed  to  the  agreement ; 
yet  it  is  surprising  to  observe  how  often  that  security  is  neg- 
lected. We  have  even  known  partnerships  in  extensive  busi- 
ness which  have  been  carried  on  for  many  years  without  such  a 
protection,  and  this  although  the  legislature  has  provided  an 
unusual  facility  for  the  stamping  of  agreements  by  allowing 
the  stamp  to  be  affixed  within  twenty-one  days  after  execu- 
tion, an  accommodation  in  no  other  instance  conceded.  We 
do  not  mention  these  arrangements  in  approval  of  their  pru- 
dence, but  simply  as  facts.  A  written  but  unstamped  agree- 
ment being  of  little  value,  the  agreement  is  commonly  entrusted 
to  the  recollection  and  honour  of  each  party;  and  when  it  is 
committed  to  writing,  they  usually  prefer  to  risk  pa3rment  of  the 
10/.  penalty  if  a  stamp  should  afterwards  become  necessary, 
rather  than  write  and  execute  the  agreement  on  stamped 
paper. 

These  evils  would,  we  conceive,  be  remedied,  the  public  ac- 
commodation be  consulted,  and  the  public  revenue  improved, 
if  the  agreement  stamp  were  reduced,  and  so  regulated  ac- 
cording to  value  as  to  induce  all  to  avail  themselves  of  its  pro- 
tection. For  value  under  100/.  and  rental  under  ^/.  we 
would  set  the  agreement  stamp  at  2s.  &d.\  for  value  under  500/. 
and  rental  under  50/.  at  5s. ;  for  value  under  1000/.  and  rental 
under  100/.  at  10s.;  for  value  under  5,000/.  and  rental  under 
500/.  at  15s. ;  and  for  all  higher  value  and  rental,  at  1/.  or  in 
some  such  proportion  as  this,  without  of  course  specially  in- 
sisting on  these  precise  figures.  The  difficulty  arising  from 
the  subject-matter  of  an  agreement  being  often  of  uncertain 
value  might  be  obviated,  by  directing  that  either  party  shall  re- 
cover under  the  agreement  only  to  that  extent  which  is  in- 
cluded within  the  stamp  affixed  upon  it.    If  some  such  plan 
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w&ce  adopted  we  shoald  see  stamped  agreenieiits  used  on  aH 
sales  of  esiates;  and  in  all  probability  tl^s  partiailars  and  con- 
ditions of  sale  and  memonindum  of  purchase  would  soon  be 
printed  on  stamped  papa:.  Many  of  the  vexatious  disputes 
now  so  constantly  recurring  between  landlord  and  tenant  would 
be  prevented  by  the  practice  becoming  common  of  having  the 
terms  and  conditions  of  occupancy  written  on  a  ^.  6c2»  or  5$* 
stamp  whenever  a  new  tenant  entered  into  a  house*  The 
rights  of  o%oing  and  incoming  tenants  to  land  would  be 
defined  in  a  legal  and  secure  manner  before  any  cause  for 
dispute  arose.  We  might  also  expect  that  it  would  become  as 
regular  and  well  understood  a  custom  to  put  every  agreement 
that  the  varying  circumstances  and  transactions  of  life  might 
occasion  on  the  appropriate  stamp,  as  to  give  that  sanction  to  a 
bill  of  exchange  or  an  instrument  of  conveyance.  Thus  the 
revenue  would  be  improved  in  this  particular  instance  by  the 
very  agreeable  process  of  lowering  the  tax,  and  the  public 
would  obtain  a  more  general  security  and  accommodation  at  a 
less  individual  charge. 

The  second  instance  we  shall  quote  is  one  which  opposes 
both  the  principles  before  propounded,  being  in  the  first  steps 
of  the  scale  so  high  that  people  seek  rather  to  evade  it  than  to 
shelter  themselves  under  its  protection,  and  being  otherwise 
altogether  out  of  proportion.  The  scale  of  duties  on  MoRT- 
OAGES  is  perhaps  the  most  glaringly  absurd  of  any  throughout 
the  whole  of  ^e  schedules  attached  to  the  Stamp  Act.  How 
any  set  of  men  could  have  been  so  inconsistent  as  to  make  the 
stamp  on  a  mortgage  higher  than  on  a  conveyance  of  the  same 
amount,  it  is  difficult  to  conceive.  A  mortgage  is  the  creation  of 
a  limited  interest  in  property  which  may  not  endure  for  more 
than  a  few  years.  A  conveyance  is  the  transfer  of  perpetual 
ownership.  The  expense  of  a  mortgage  is  paid  by  a  man 
wanting  money :  the  expense  of  a  conveyance  is  paid  by  a 
man  investing  surplus  capital.  Yet,  singularly  absurd  and 
cruelly  unjust  to  the  needy  man  as  it  may  seem,  the  mort- 
gage up  to  the  amount  of  300/.  is  more  highly  taxed  than 
the  convejrance.  Just  consider  the  unreasonableness  of  the 
small  farmer  having  to  pay  a  higher  duty  when  he  mortgages 
his  little  freehold  in  order  to  meet  the  rent-day,  than  he  paid 
a  few  years  before  when  he  first  made  it  his  owii;  or  suppose 
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such  a  person  anxious  to  become  a  freeholder  by  buying  a 
plot  of  ground  for  ^502.^  but  having  only  100/.  to  spare  out 
of  his  farm  J  he  borrows  the  remaining  150Z.  on  mortgage*  On 
the  250Z.  conveyance  he  will  pay  21.  stamp  duty,  and  on  the 
mortgage  for  150/.  he  will  have  to  pay  just  the  same  amount 
of  duty. 
The  two  scales  are  as  follows — 

On  a  Conveyance 
Where  the  purchase-money  is  under  £20 

£20  and  under    50 

50  and  under  150 

150  and  under  300 

On  a  Mortgage 
Where  the  money  lent  does  not  exceed  £50 

Exceeding    £50  and  not  exceeding     100 

Exceeding     100  and  not  exceeding    200 

Exceeding    200  and  not  exceeding    300 

True  it  is  that  the  conveyance  is  higher  than  the  mortgage 
stamp  on  all  value  above  ,£300  5  but  this,  by  the  contrast,  only 
serves  the  more  forcibly  to  show  the  injustice  of  the  mortgage 
stamp  on  value  under  that  amount,  and  is  indeed  an  acknow-* 
ledgment  of  it. 

Besides  this  mode  of  comparing  the  duty  on  mortgages  with 
that  on  conveyances,  the  injustice  of  the  several  gradations  in 
the  former  may  be  shown  by  comparing  them  with  each  other. 
At  the  commencement  of  the  scale  a  duty  of  2Z.  per  cent,  is 
levied  from  the  sijiallest  sums :  as  the  amount  of  the  loan  in- 
creases a  little,  the  duty  falls  to  IZ.  per  cent.;  as  the  value  far- 
ther rises  the  duty  continues  to  advance  backwards— on  a 
mortgage  for  15,000/.  the  duty  is  1/.  in  every  thousand,  and 
on  60,000  it  is  XL  on  every  2,000.  The  scale  proceeds  step 
by  step  with  such  an  accurate  regularity  of  opposition  to  com- 
mon justice  and  common  sense^  that  we  cannot  help  thinking 
that  the  man  who  set  down  the  figures  must  have  mistaken  his 
instructions,  and  in  consequence  of  this  mistake  have  overlaid 
the  smallest  value  with  the  highest  proportion  of  duty,  and 
accommodated  the  highest  value  with  the  smallest  proportion. 
If  a  man  who  borrows  500/.  on  mortgage  were  to  pay  stamp 
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.  duty  in  the  same  proportion  as  he  who  borrows  50,000,  the 
former  would  pay  only  5^.  for  the  stamp  on  his  mortgage, 
whereas  he  now  pays  4Z.  In  the  discussion  which  we  have 
before  alluded  to  between  Mr.  Cobbett  and  Mr.  Rice,  the 
latter  had  but  one  remark  to  make,  not  so  much  in  defence  of, 
as  in  excuse  for,  this  high  rate  of  duty  on  the  smallest  mort- 
gages, and  his  remark  was,  that  mortgages  for  a  small  amount 
were  very  uncommon !  "  True  it  is,"  he  admitted,  "  that  the 
"  duty  on  a  mortgage  for  25L  is  in  much  higher  proportion  than 
"  on  one  for  20,000/. ;  but  then  you  never  hear  of  a  mort- 
"  gage  for  25L,  the  loan  of  such  small  sums  being  usually  ef- 
"  fected  by  a  deposit  of  title-deeds."  What  stronger  argument 
against  the  existing  state  of  the  law  can  be  used  than  the  fact, 
that  the  expense  of  borrowing  small  sums  on  mortgage  is 
made  so  high  that  people  generally  evade  it  ?  Suppose  a  per- 
son wished  to  lessen  the  duties  exacted  at  a  certain  secure 
port,  would  he  not  endeavour  to  make  out  his  case  by  show- 
ing that  these  high  duties  drove  vessels  to  an  adjoining  inse- 
cure port? — and  what  would  be  thought  of  the  statesmen  who 
should  meet  this  case  by  reasserting  the  fact,  that  for  years 
back  very  few  vessels  have  entered  the  more  secure  port?  Yet 
is  this  a  precise  parallel  to  the  line  of  argument  adopted  by 
Mr.  Rice.  The  mortgage  is  more  secure  than  the  deposit  of 
deeds ;  but  people  engaged  in  the  loan  of  small  sums  cannot 
afford  to  pay  for  the  security  of  the  former  and  betake  them- 
selves at  all  hazards  to  the  insecurity  of  the  latter.  Lessen 
the  expense  of  mortgages  for  stnall  sums  and  you  increase 
their  number  —  you  make  bargains  for  the  loan  of  money 
amongst  persons  of  small  property  more  safe  by  their  having 
less  inducement  to  depend  upon  deposits  of  deeds,  which  are 
always  unsafe  and  often  terminate  in  litigation.  This  branch 
of  the  Stamp  Laws  may  certainly  be  amended  without  any  loss 
to  the  revenue,  and  probably  an  increase  would  be  the  result  of 
a  more  just  scale.  Either  let  the  duty  on  the  hundreds  be 
diminished,  or  let  the  borrower  of  thousands  pay  in  a  more 
just  proportion. 

Any  amendment  of  the  stamp  duty  on  Mortgages  must 
include  Bonds,  the  duty  of  the  latter  being  precisely  of  the 
same  amount;  and  were  it  not  that  we  have  already  enlarged 
sufficiently  on  this  topic^  we  could  demonstrate  that  the  re- 
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venue  is  injured  by  endeavouring  to  exact  so  high  a  duty  on 
bonds  for  a  few  hundred  pounds. 

In  the  scale  of  duties  on  Conveyances  there  is  no  such 
glaring  inconsistency  as  in  that  of  duties  on  Mortgages.  If  it  be 
a  coiTect  principle  that  all  amounts  of  property  should  be  taxed 
according  to  the  same  rate  of  proportion,  then  is  the  greater 
part  of  this  scale  just  and  proper.  From  160Z,  up  to  100,000/. 
the  duty  is  IZ.  per  cent,  on  the  average  value.  But  on  value 
not  reaching  20Z.  the  duty  is  IO5.;  amounting  to  20Z.  and 
under  50/.,  it  is  IZ.;  amounting  to  50Z.  and  under  160Z.  it  is 
IZ.  IO5.;  being  in  each  of  these  three  last  instances  more  than 
IZ.  per  cent,  on  the  average.  Mr.  Rice  admitted  ^'  that  the 
duties  from  35Z.  to  lOOZ.  in  this  schedule  were  open  to  objec- 
tion,*' and  promised  a  remedy.  His  figures  may,  perhaps, 
have  been  misreported,  because  it  is  evident  that  the  objec- 
tion commences  with  the  very  commencement  of  value,  and 
continues  to  apply  till  you  reach  the  amount  of  150Z.  More- 
over, on  all  value  above  100,000Z.  the  duty  is  stationary  at 
lOOOZ.  For  this  full  stop  we  can  see  no  good  reason.  If  it 
be  merely  to  avoid  the  accumulated  array  of  figures  in  the 
schedule,  this  would  be  saved  by  merely  adding  that  a  cer- 
tain additional  duty  shall  be  paid  for  each  specified  amount 
of  increase  in  the  value  or  consideration  money. 

After  having  observed  the  equality  of  proportion  which  is 
maintained  in  the  schedule  of  stamps  applicable  to  Convey- 
ances, it  is  surprising  to  find  that  in  another  schedide  to  the 
same  act—the  duties  on  Probates  and  Letters  of  Admi- 
nistration— the  per-centage  on  different  amounts  of  value 
jumps  up  and  down  without  apparently  any  rule  at  all,  just 
or  unjust  : 

On  value  ,  .       .. 

Above  £20  and  under  £100,  it  is  £0  16s.  8rf.  { '^'i^n",,"?;,^ 


From    100 

to 

200, 

1  10 

0 

ditto. 

200 

to 

800, 

about  2    2 

0 

ditto. 

1000 

to 

1600, 

2  10 

0 

ditto. 

4000 

to 

6000, 

1  16 

0 

ditto. 

20,000 

to 

26,000, 

I  11 

0 

ditto. 

60,000 

to 

660,000, 

1     7 

0 

ditto. 

At  1,000,000 

it  is 

1  10 

0 

ditto. 

And  on  all  amounts  beyond  £1,000,000,  the  duty  of 
£15,000  remains  the  same. 
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In  the  scale  of  duties  on  Letters  of  AdministFation)  there  is 
more  regularity  and  greater  injustice : 

Above  £20  and  under  £60,  the  duty  is  £\  %b.\  ^eana^ge! 


On  ralae 


From     50 

to 

100, 

1  0 

ditto. 

100 

to 

200, 

2  0 

ditto. 

200 

to 

300, 

3  0 

ditto. 

800 

to 

1000, 

3  6 

ditto. 

6000 

to 

15,000, 

nparly  3  0 

ditto. 

18,000 

to 

20,000, 

2  9 

ditto. 

66,000 

to 

600,000, 

about  2  0 

ditto. 

On  1,000,000 

it  is 

2  5 

ditto. 

And  on  all  amounts  beyond  £1,000;000,  the  duty  of 
£22,600  remains  the  same. 

The  slightest  notice  of  these  calculations  must  be  sufficient 
to  convince  the  public  that  they  require  amendment.  In 
these  it  will  be  observed,  and  the  remark  may  be  extended 
to  most  other  parts  of  the  Stamp  Laws,  the  greatest  propor- 
tion of  burden  seems  to  be  imposed  on  those  amounts  of  a 
moderate  value  which  belong  to  the  middle  classes,  and 
which  it  must  be  well  known  to  every  practitioner  form  the 
subject-matter  of  by  far  the  greater  number  of  legal  trans- 
actions. If  these  were  in  some  degree  relieved,  and  an  equal 
rate  of  tax  extended  to  the  accumulations  of  the  million- 
aire, the  increase  from  the  latter  might  be  made  to  supply  the 
reduction  on  the  former,  equal  justice  would  be  dealt  out  to 
both  parties,  industry  would  be  encouraged,  and  the  revenue 
would  not  suffer. 

In  any  arrangement  of  the  duty  on  Probates,  it  would 
be  desirable  to  provide  against  the  inconvenience  which  is 
now  felt  from  the  mode  in  which  this  duty  is  paid.  A  man 
dies  leaving  effects  of  the  value  of  I0,000i. — the  probate  duty 
must  be  paid  on  this  amount,  without  any  deduction  for  debts. 
It  afterwards  happens  that  his  executor  has  out  of  these 
effects  to  pay  60002.  in  discharge  of  the  deceased's  debts ; 
when  this  is  done,  then  the  executor  must  apply  to  receive 
the  duty  on  6000Z.  bade  again,  which  |»t)cess  is  so  trouble- 
some and  expensive,  that  the  duty  is  usually  given  up  altoge- 
ther as  the  smaller  loss.  This  surely  is  an  abuse  to  which  an 
Immediate  remedy  should  be  applied. 
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Here  we  would  also  introdace  a  word  or  two  respecting  the 
fallacious  mode  adopted  by  Mr.  Cobbett,  of  comparing  two 
distant  steps  in  the  graduated  scale  of  duties ;  because  both 
his  statements  being  individually  correct,  it  requires  a  little 
explanation  to  show  that  the  inference  he  would  draw  firom 
them  is  completely  erroneous.  Mr.  Cobbett,  in  his  speech  in 
the  House  of  Conmions  on  this  subject,  stated,  aa  a  spedmen 
of  the  probate  duties,  that  '^  if  a  deceased  leave  property 
above  the  value  of  20i.,  his  successor  will  have  to  pay  a  pro- 
bate duty  of  10^.,  i.  e.  2i.  fer  cent,  on  the  value;  whereas  if 
the  deceased  leave  property  from  30,000/.  to  600,0001.,  the 
successor  will  have  to  pay  a  probate  duty  of  only  \L  10«.  per 
cent»''  Both  these  statements  are  correct,  and  yet  any  gene- 
ral idea  of  disproportion  derived  from  such  premises  would  be 
just  as  delusive  as  if  he  were  to  state  the  two  facts,  that  A.  B. 
is  a  very  tall  Dutchman,  and  C.  D.  a  very  small  I^iglishman, 
and  thence  argue  that  all  the  English  must  be  dwarfs,  and  all 
Ae  Dutchmen .  giants.  It  is  the  truth,  but  not  the  whole 
truth ;  2L  is  the  |»obate  duty  on  202.,  but  it  is  also  the  pro- 
bate duty  on  all  value  from  20Z.  up  to  lOOZ.  ^  and,  to  goto  the 
opposite  extreme,  we  might  quote  the  very  san^  instance  of 
duty  to  prove  how  much  the  pocnr  are  favoured  in  this  scale: 
thus  we  might  say^  that  if  a  deceased  leave  property  of  the 
value  of  99/.  19$.  1  \%d.,  his  successor  will  have  to  pay  a  pro- 
bate duty  of  only  \0s. ;  whereas  if  the  deceased  leave  pro- 
perty of  the  value  of  30,000/.,  the  successor  will  have  to  pay 
tkne  times  as  large  a  per-eenttiffe.  Each  sum  denoted  in  tluB 
graduated  scale  of  probate  duties  forms  the  charge  om  all 
V9b§e  comprised  within  two  limits^  these  being  in  the  instance 
before  us  20/.  and  100/.  In  order,  therefore,  to  form  a  just 
cmnparison  between  two  distant  steps  in  the  scale,  the  mean 
average  between  the  two  limits  should  be  taken:  between 
20/.  and  lOW.  the  mean  average  of  value  would  be  50/.,  on 
which  the  duty  of  10«.  would  be  \6s»  %d,  per  cent.  And  this 
reference  to  the  mean  average  should  of  course  be  made  in 
every  caleulation  respecting  the  scale  of  stamp  duties. 

Lbasbs  are  instruments  of  very  general  and  frequent  oc« 
eurrence ;  if  therefore  any  inequality  exist  in  the  scale  of 
duties  upon  them,  the  effect  will  be  experienced  to  no  ineo&* 
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siderable  extent.  The  fact  is,  this  scale  very  much  resem- 
bles the  one  applicable  to  mortgages,  the  highest  rate  of 
duty  being  received  from  the  lowest  rental.  Where  the  rental 
does  not  amount  to  20Z.  the  stamp  is  IL,  or  1  in  10  on  the 
average;  and  if  the  same  per-centage  were  paid  on  a  rental  of 
900Z.,  the  stamp  on  the  latter  would  be  90L,  whereas  it  is 
only  6/.  The  scale  commences  with  levying  10/.  per  cent,  on 
the  lowest  rental.  As  the  rental  increases,  the  per-centage 
lessens  to  21.  10s.  per  cent.,  1/.  per  cent.,  and  as  low  as  14s. 
per  cent.  Here  justice  evidently  directs  a  more  fair  distribu- 
tion of  the  burden.  Let  the  higher  rentals  pay  more,  and  the 
lower  rentals  pay  less,  by  requiring  all  to  pay  in  the  same 
proportion.  The  stamp  on  the  Counterpart  o{  di  Le^se  is  11. 
where  the  rent  is  under  20/. ;  and  on  all  counterparts,  where 
the  rent  is  above  20/.,  the  stamp  is  the  same  amount,  1/.  10s. 
In  the  case  of  large  property  this  may  be  a  small  matter,  but 
on  small  leases  it  is  so  severe  an  exaction,  that  the  security 
of  a  counterpart  is  very  frequently  neglected.  These  duties 
might  easily  be  arranged  so  as  to  be  niore  fair  without  being 
less  productive. 

Though  not  exactly  forming  a  part  of  Conveyancing  Stamps, 
to  which  we  have  chiefly  confined  our  observations,  we  may 
briefly  notice  that  in  the  scale  of  duties  applicable  both  to 
Promissory  Notb»  and  Bills  of  Exchange,  and  to  Re- 
ceipts, the  per-centage  is  much  greater  on  small  than  on  large 
sums.  Mr.  Rice  said  that  the  rich  man  is  as  much  affected 
by  it  as  the  poor  man,  the  transactions  of  both  equally  con- 
sisting of  a  multiplicity  of  small  bills  and  receipts.  Leaving 
this  remark  to  have  what  weight  it  may  with  men  of  business, 
we  admit  that  it  would  be  nugatory  to  make  the  duty  on  bills 
of  exchange  for  large  sums  greater  than  the  expense  of  trans- 
mitting the  amount  in  specie  from  one  part  of  the  country  to 
another. 

The  duties  on  Appraisements  and  Auotions  are  also  ob- 
viously unequal :  on  an  Appraisement  of  between  £100  and 
£200,  10s.  is  charged,  and  on  all  Appraisements  exceeding 
£600  only  £1 ;  there  can  be  no  reply  to  this,  the  one  is  too 
high  or  the  other  too  low.  The  auction  duty  Mr.  Rice  ad- 
mitted to  contain  anomalies  which  ought  to  be  removed.  It 
may  be  said  in  favour  of  the  less  duty  on  plate  and  jewels, 
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that  they  are  articles  having  a  fixed  market  value  according 
to  weight,  and  that  if  the  auction  upon  them  were  high,  they 
could  never  be  sold  by  auction. 

Sufficient  examples  must  now  have  been  furnished  to  de- 
monstrate that  the  entire  schedule  of  stamp  duties  requires 
an  efficient  revision.  If  these  examples  have  been  few  in 
number,  they  are  those  of  the  greatest  importance,  being  of 
the  most  constant  occurrence ;  and  the  several  duties  on  other 
less  important  instruments  appear  to  have  been  weighed  in 
the  same  unequal  scales.  Some  wicked  imp  might  be  thought 
to  ffit  with  inconstant  wing  over  the  whole  schedule,  perching 
upon  the  figures,  twisting  them  into  other  shapes,  dragging 
them  to  and  fro,  and  producing  all  the  mischievous  confusioo 
we  have  described. 

Not  only  is  the  principle  of  equal  proportion  violated  in 
these  duties,  but  even  that  of  inverse  proportion  is  often 
adopted.  The  former  principle  is  not  only  foimded  on  com- 
mon sense,  but  has  been  directly  recognised  by  the  legislature 
of  this  country  in  the  well-known  Income  Tax.  If  it  were 
applied  to  the  utmost  practicable  extent,  in  a  revised  scheme 
of  stamp  duties,  still  would  the  burden  press  with  more  than 
equal  severity  on  properties  of  small  value.  For  there  are 
many  instruments,  not  containing  any  reference  to  money  or 
value,  the  stamp  on  which  cannot  be  regulated  by  that 
standard,  and  it  is  therefore,  in  the  absence  of  any  ground 
for  distinction,  of  one  uniform  amount.  Tlie  stamps  on  all 
these  instruments,  such,  e.  g*  as  affidavits,  appointments, 
revocations,  surrenders,  and  all  those  to  which  the  general 
deed  stamp  is  applicable,  are  a  very  small  chaise  to  persons 
of  large  income,  but  a  heavy  burden  to  others  of  more  limited 
means.  Even,  therefore,  if  those  instruments  where  the  dif- 
ferent amounts  of  value  call  for  corresponding  gradations  of 
duty,  were  taxed  according  to  the  exact  rule  of  equal  pro- 
portion, yet  would  the  whole  result  be  in  fiivour  of  the 
wealthy,  on  account  of  the  many  other  instruments  which 
must  all  be  taxed  alike,  because  a  practical  ground  of  dis- 
tinction between  them  cannot  readily  be  ascertained. 

There  is,  however,  one  instance  in  which  the  stamp  re- 
mains the  same,  whatever  may  be  the  value,  where  we  can 
perceive  no  sufficient  reason  fpr  such  uniformity. 

VOL.  XII.  B  B 
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We  refer  to  the  stamp  on  what  are,  in  teohnicaj  language, 
called  the  Progremve^  i.  e.  the  second^  third,  and  fcdlowing, 
skins  of  a  deed  which  has  paid  the  ad  valorem  or  stamp,  ac^ 
cording  to  the  value  on  its  first  skin  of  parchment.  It  does 
unfortunately  happen  that  a  property  of  small  value  will  oftea 
have  wound  around  it  and  bound  up  with  it  circumstanceB 
of  as  much  intricacy,  requiring  as  accurate  explanation,  and 
occupying  therewith  as  great  a  quantity  of  sheepskin,  as  a  pro- 
perty of  bulk  better  calculated  to  bear  the  necessary  load  of 
words*  Yet  are  they  all  compelled  to  pay  exactly  the  same 
amount  of  tax  for  the  additional  length  of  deed.  The  conse^ 
quence  is  that  in  order  to  avoid  the  extra  stamp  duty,  deeds 
relating  to  property  of  small  value  are  often  improperly  short- 
ened, whereby  the  revenue  certainly  loses,  and  the  owner 
may  eventually  suffer.  Without  asking  for  all  those  grada- 
tions which  prevail  in  the  stamps  on  value,  we  think  that 
the  division  of  these  progressive  stamps  into  some  three  or 
four  different  amounts,  according  to  value,  would  be  just  to 
the  public,  without  being  injurious  to  the  revenue. 

There  is  another  suggestion  which  we  could  wish  to  see 
adopted  in  any  general  amendment  of  the  Stamp  Laws.  In 
the  different  scales  of  stamps  on  different  instruments,  it  will 
be  observed,  that  they  do  not  advance  upwards  at  any  regu- 
lar pace;  cme  strides  over  1002.  at  a  time,  and  another  hops 
from  20Z.  to  60Z. ;  no  two  of  them  appear  to  travel  with  equally 
measured  steps.  Thus  the  mortgage  being  at  50/.,  thence 
rises  to  lOOZ.,  thence  to  200Z.,  thence  to  300/,  &c.:  it  passes 
regularly  through  the  thousands  up  to  5000/.,  and  then  jumps 
all  at  once  up  to  10,000/.,  while  the  conveyance  begins  at 
20/.,  rises  to  50/.,  thence  to  150/.,  thenoe  to  300/.  &c.,  and 
takes  ten  regular  steps  through  the  thousands  from  1000/.  up 
to  lOyOOO/.  Th<ere  is  another  differencie  in  the  mode  of 
arranging  the  different  scales..  In  one  it, is  written  '^  wher& 
the  value  ^\^  fimount  to  \QOl.j  BsxA.7u>t  ammnt  to  2001.** 
In  another  '^  exceeding  100/.  and  not  exceeding  200/. ;  and 
upon  the  notice  of  this  trifling  variance  in,  the  mode  of  expres- 
sion may  depend  the  validity  or  invalidity  of  an  important 
instrument.  This  want  of  system  increases  the  confusion  and 
leads  to  mistakes.  It  would  seem  to  us  more  simple  and 
quite  as  convenient,  the  memory  would  be  assisted,  and  the 
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trouUe  both  of  the  makers  and  followers  of  the  law  would 
be  lessened^  if^  in  the  scales  applicable  to  every  instrument^ 
the  vakie  advanced  by  precisely  the  same  steps  through  aH 
the  hundreds  and  thousands^  and  similarly  incluEnve  or  ex- 
clusive in  all.  The  several  parts  of  the  schedule  ?rouM  then 
present  an  uniform  rate  of  travelling — from  lOOZ.  to  200/., 
from  lOOOt  to  2000Z.,  or  whatever  other  stages  for  convenient 
stoppage  might  be  agreed  upon. 

If  the  rule  of  equal  proportion  were  adopted,  there  could 
of  course  be  no  morls  simple  and  intelligible  mode  of  applying 
it  than  by  expressly  levying  a  certain  sum  per  cent,  on  the 
value,  as  now  on  legacies ;  but  practical  difficulties  opposing 
tli^msielves  to  this  arrangement,  from  the  multiplicity  of 
stamps  or  the  expensive  machinery  that  would  be  required 
to  accomplish  it,  the  per-centage  on  the  mean  average  be- 
tween the  two  limits  of  value  in  each  advance  of  the  scale 
should  be  the  duty  denoted. 

The  subject  of  the  Stamp  Laws  cannot  properly  be  closed 
without  a  few  words  respecting  the  relative  proportion  in 
which  real  and  personal  property  are  subjected  to  this  branch 
of  taxation.  On  the  one  side  it  is  remarked  that  all  person- 
alty pays  the  legacy  and  probate  duties,  the  former  varying 
from  1  to  10  per  cent,  on  the  value,  from  which  freehold  pro- 
perty is  altc^ether  exempt.  On  the  other  hand  (besides  the 
total  exemption  of  effects  under  20Z.)  personal  property  pays 
no  duty  on  transfer,  while  a  duty  is  paid  on  all  transfers  of 
landed  property,  whether  freehold  or  leasehold.  Whatever 
may  be  the  situation  of  the  rest,  leasehold  property  is  cer- 
tainly in  no  very  enviable  predicament,  groaning  under  the 
weight  of  all  the  three  duties,  probate,  legacy  and  convey- 
ance. But  as  between  other  descriptions  of  personalty  and 
freeholds,  there  would  be  a  fair  balance  of  taxation  if  the 
duty  on  the  transfer  of  landed  property  were  of  the  same 
amount  as  on  the  bequigsl^  of  personalty.  How  ite  this  is  from' 
Ae  fact  a  few  instances  will  serve  to  show  :— 


Landed  property  of  the  value  of 
£750  and  not  reaching  £1000  is  liable 
to  a  stamp  on  transfer  of  £9. 

Again :  landed  property  of  the  value 
of  £8000  and  not  reaching  £10,000  is 
liable  to  a  stamp  on  transfer  of  £85. 


Personal  property  of  the  value  of 
£800  and  not  reaching  £1000  is  liable 
to  a  probate  duty  of  £22  and  also  to  the 
legaby  duty. 

Personal  property  within  the  same 
limits  of  value  is  liable  to  a  probate  duty 
,  of  £240  and  alto  to  the  legacy  duty* 
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— tvith  a  similar  disproportion  in  all  other  amounts.  We  will 
not  pretend  to  decide  how  far  the  peculiar  circumstances  of 
landed  property  and  of  its  owners  may  establish  the  claim  to 
.  be  visited  with  a  more  lenient  infliction  of  stamps  and  duties. 
But  that  freehold  is  not  so  heavily  mulcted  as  personal  property, 
on  passing  or  descending  from  one  owner  to  another,  we  wish 
to  be  clearly  understood,  in  order  that  when  the  relative 
merits  of  both  are  weighed,  this  fact  may  form  one  item  in 
the  calculation. 

No  one  who  at  all  considers  this  matter  can,  we  believe, 
deny  that  some  amendment  is  required.  The  promise  of  Mr. 
Spring  Rice  leads  us  to  expect  that  a  remedial  measure  will 
soon  be  introduced  by  ministers.  When  this  is  before  us,  we 
shall  be  prepared  to  resume  the  topic ;  and  if  in  the  mean- 
while our  remarks  shall  furnish  any  useful  suggestion,  or  aerve 
to  direct  attention  to  the  subject,  our  purpose  will  be  an- 
swered. 

G. 


ART.  V.-LIABILITY  OF  A  RETIRED  PARTNER. 

Tab  almost  unlimited  liability  which,  by  some  previous  de- 
cisions of  the  Court  of  King's  Bench,  had  been  cast  upon 
retired  partners,  in  spite  of  circumstances  which  seemed 
clearly  to  demonstrate  that  the  parties  themselves  who  sought 
to  charge  them  had  never  dreamt  of  the  continuance  of  their 
liability,  until  it  became  convenient  to  make  the  experiment 
whether  it  survived  or  not,  by  instituting  legal  proceedings 
against  a  solvent  rather  than  an  insolvent  defendant, — has  been 
modified,  by  a  recent  determination  of  the  same  Court,  to  an 
extent  which  places  the  mutual  rights  of  parties  in  such  cir- 
cumstances, as  it  seems  to  us,  on  a  much  more  intelligible 
and  reasonable  foundation.  We  avail  ourselves  of  the  oppor- 
tunity to  offer  a  brief  exposition  of  what  appears  to  be  the 
present  state  of  the  law  upon  this  subject,  so  important  as  it 
is  to  the  mercantile  community. 

The  nisi  prius  decisions  of  Lord  Kenyon  and  Lord  Ellen- 
borough  had  apparently  established  the  simple  and  equitable 
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principle,  that  if  the  creditor  of  a  partnership  firm  chose  to 
deal  with  any  particular  members  of  it  on  such  a  footing  as 
manifested  his  intention  and  agreement  to  adopt  them,  and 
them  alone,  for  his  debtors,  the  effect  of  such  dealing  was  to 
discharge  the  other  members  of  the  partnership  from  their 
legal  liability  to  satisfy  his  claim :  the  question,  whether  such 
was  or  was  not  the  understanding  of  the  parties,  being  a 
question  of  fact  to  be  submitted  to  the  decision  of  the  jury. 
Thus,  in  the  case  of  Evans  v.  Drummond  (4  Esp.  N.  P.  C. 
89),  an  action  of  assumpsit  to  recover  the  price  of  hops  sup- 
plied to  a  brewery,  it  appeared  that  in  1787  the  defendant  and 
two  other  persons,  Combrune  and  Bell,  had  entered  into 
partnership  as  brewers,  the  defendant  being  a  dormant  part- 
ner. In  1792  Bell  quitted  the  partnership,  and  in  1796  the 
defendant  Drummond  ceased  also  to  be  a  member  of  the  firm. 
The  hops  were  supplied  by  the  plaintiff  in  the  years  1799  and 
1800,  Combrune  then  carrying  on  the  business  alone  under 
the  nominal  firm  of  Combrune  and  Co.  It  was  proved  also 
that  in  April  1800,  the  plaintiff  was  apprised  that  Drum- 
mond had  ceased  to  be  a  partner ;  and  that  he  subsequently 
accepted  from  Combrune  and  Drummond  their  joint  bill  for  the 
price  of  the  hops  supplied  previously  to  that  date,  in  lieu  of 
which  he  afterwards  took  the  renewed  acceptance  of  Combrune 
alone.  Lord  Kenyon  asked,  '*  Is  it  to  be  endured,  that  when 
partners  have  given  their  acceptance,  and  where,  perhaps, 
one  of  two  partners  has  made  provision  for  the  bill,  that  the 
holder  shall  take  the  sole  bill  of  the  other  partner,  and  yet 
hold  both  liable  ?  I  am  of  opinion,"  he  continued,  "  that 
when  the  holder  chooser  to  do  so,  he  discharges  the  other 
partner.  Here  the  plsdntiff  has  taken  the  bill  of  Combrune, 
afler  he  admits  he  was  informed  that  Drummond  had  nothing 
to  do  with  the  concern.  It  is  a  reliance  on  the  sole  security 
of  Combrune,  and  discharges  the  defendant/'  Again,  in  Reed 
V.  White  and  others  (6  Esp.  122),  an  action  against  owners 
of  a  vessel  for  the  price  of  cordage  supplied  to  the  ship,  it 
appeared  that  the  plaintiff  took  the  sole  bill  of  the  defendant 
White,  who  was  the  managing  owner,  for  the  amount;  which 
was  dishonoured,  renewed  by  him,  and  again  dishonoured. 
Lord  EUenborough  expressed  his  opinion  that  the  other 
owners  were  discharged  from  liability.    '^  If  the  plaintiff,"  he 
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Aaid^  ^'  dealing  with  White  separately^  has  adopted  him,  he 
has  discharged  the  others ;"  and  he  left  it  to  the  jury  (a  very 
respectable  special  jury  of  merchants,  as  the  rqport  informs 
U6)|  to  say  whether  it  was  intended  as  a  settlement  wiiih 
White  alone,  adopting  him  as  single  debtor.  The  j  ury  thought 
it  was,  and  found  for  the  defendants.  In  this  latter  case  it 
will  be  observed,  that  there  was  not  even  any  dissolutioia 
or  change  of  the  partnership,  so  that  it  was  a  case  stronger 
than  thatof  a  retired  partner,  whose  liability,  if  it  continues 
at  all,  must  have  survived  after  his  right  to  be  benefited  by 
the  profits  of  the  partnership  is  gone. 

So  the  law  appeared  to  stand  until  the  occurrence  of  the 
case  of  Lodge  v.  Dicas  and  Rond^u,  in  the  King's  Bench,  in 
1820,  (3  Bam.  &  Aid.  611.)  It  was  an  action  against  the 
defendants  es  attorneys,  for  the  work  and  labour  of  their 
London  agent.  The  defendants  were  in  partnership  when  the 
debt  was  contracted,  but  subsequently  agreed  to  dissolve, 
and  arranged  that  Rondeau  should  receive  the  partsi^^hip 
■debts,  and  discharge  the  plaintiff's  demand.  The  latter,  how- 
ever, had  no  other  Imowledge  of  this  arrangement  than  was 
conveyed  in  a  letter  from  Rondeau,  in  June  1818,  which 
stated  as  follows : — ''  We  have  been  arranging  our  accounts, 
and  Mr.  Dicas  and  myself  have  agreed  that  I  should  take  the 
amount  of  your  account  on  myself,  which  I  will  be  respon- 
sible for ;"  not  communicating,  it  will  be  observed,  the  fact 
that  Rondeau  was  to  receive  the  partnership  debts.  On  re- 
ceiving this  letter,  however,  the  plaintiff  expressly  agreed  to 
fixanerate  Dicas  from  all  liability  as  to  the  partnership  ac- 
count, and  stated  that  he  should  charge  it  to  the  private 
account  of  Rondeau,  who  continued  to  employ,  the  plaintiff 
as  his  agent.  Rondeau  not  long  afterwards  fell  into  embar- 
rassments, and  in  1819  the  plaintiff  a^ued  both  the  partners 
for  the  balance  of  the  partnership  accoimt.  And  the  Court 
held  thai  he  was  entitled  to  recover  against  both:  saying, 
that  even  if  it  had  been  distiiK^tly  shown  thai  the  plaintiff  was 
apprised  in  full  of  i^he  arrangement  between  the  pajrtners,  it 
would  have  been  very  questionable  whether  he  had  discharged 
Dicas;  but  that  in  the  absence  of  that  proof  there  was  clearly 
no  defence  to  the  action  :  that  there  was  no  consideratioa  for 
an  agreement  to  discharge  him ;  for  though  there  might  be  a 
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detrimait  to  Dicas  by  Rondeau's  collecting  the  partnership 
debtS;  that  was  not  shown  to  be  known  to  the  plaintiff;  nor 
did  the  plaintiff  obtain  any  benefit,  for  he  acquired  no  new 
debtor,  and  no  new  security.  The  case  is  certainly  distin- 
guished from  those  before  cited  by  the  fact  that  bo  fresh 
security  was  given,  although  in  principle  it  seems  to  fall 
within  them.  But  the  next  decision,  that  of  David  v.  Ellice 
and  others  (5  Bam.  &  Cressw.  196),  took  a  much  greater 
leap  to  the  prejudice  of  the  retiring  partner,  and  in  disparage- 
ment of  the  authority  of  Lords  Kenyon  and  EUenborough. 
The  facts  were  these :  Messrs.  John  Inglis,  Ellice,  J.  P.  Inglis, 
and  James  Inglis,  carried  on  business  in  partnership  as  mer- 
chants  in  London,  under  the  firm  of  Inglis,  Ellice,  and  Co., 
and  had  extensive  dealings  with  the  plaintiff,  a  merchant  in 
Canada.  On  the  30th  April  1821,  Mr.  Ellice  (the  present 
Secretary  at  War)  retired  from  the  firm;  and  a  circular  stating 
that  fact,  land  that  the  business  would  be  carried  on  by  the 
remaining  partners,  who  assumed  the  funds,  and  charged 
themselves  with  the  liquidation  of  the  debts  of  the  partner- 
ship, was  transmitted  to  the  plaintiff  (as  also  to  the  other 
correspondents  of  the  house,)  in  a  letter  from  the  new  firm, 
Inglis  and  Co.,  dated  the  10th  of  May  following.  On  the 
28th  June,  the  plaintiff  wrote  to  Inglis  and  Co.  in  reply : — 
*'  I  am  favoured  with  yours  of  the  10th  ult^,  with  circular  of 
the  30th  April,  advising  the  change  in  your  firm,  which  con- 
tinues to  have  my  full  confidence.  The  accounts  will  he 
transferred  so  soon  as  I  receive  my  account  current,  and  an 
account  opened  for  the  new  firm."  The  account  current  of 
Inglis,  Ellice,  and  Co.  with  the  plaintiff  was  made  up,  ac- 
cording to  their  annual  usage,  to  the  30th  June  1821,  showing 
a  balance  to  the  plaintiff's  credit  of  «£!  8,000,  and  was  trans- 
mitted to  him  by  Inglis  and  Co.  on  the  17th  July.  They  did 
not  open  any  new  books  of  accounts,  but  continued  to  keep 
the  account  with  the  plaintiff  in  the  same  books,  and  in  the 
same  manner  as  before.  On  the  24th  September,  the  plaintiff 
wrote  to  them :— "  The  account  current  with  your  late  firm  is 
received,  and  is  perfectly  correct,  and  have  tranrferred  it  in  a 
new  account  with  your  present  firm,  whose  confidence  I  hope 
I  shall  continue  to  merit.*'  On  the  3rd  November  following, 
the  plaintiff  drew  a  bill  on  the  new  firm  for  £6000,  which 
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they  honoured*  They  continued  to  act  as  his  mercantile  i^ents 
and  correspondents  in  London,  and  on  the  1st  July  1822, 
made  up  and  sent  to  him  the  first  account  current  in  their 
own  names,  balanced  up  to  the  30th  June  preceding.  In 
August  of  that  year  the  senior  partner,  John  Inglis,  died,  and 
the  firm  in  consequence  suspended  their  payments;  and  in 
May  1823,  a  commission  issued  against  J.  P.  Inglis  and 
James  Inglis,  under  which  they  were  duly  found  bankrupts, 
and  obtained  their  certificates*  In  the  meanwhile,  on  the  14th 
October  1822,  the  plaintiff  had  written  advising  the  receipt 
of  the  account,  and  expressing  his  continued  confidence^  Be- 
tween the  retirement  of  EUice  and  the  death  of  John  Inglis, 
the  new  firm  had  continued  in  credit,  and  carried  on  business 
to  a  very  great  extent,  having  made  payments  during  that 
time  to  nearly  the  amoimt  of  two  milUons  sterling.  The 
plaintiff  now  sued  EUice  and  the  two  surviving  Inglis's  for 
the  balance  of  the  old  account :  EUice  pleaded  the  general 
issue,  the  other  defendants  their  bankruptcy  and  certificate, 
and  a  nolle  prosequi  was  entered  as  to  them;  against  EUice  a 
verdict  passed  for  the  amoimt  of  the  balance  due  on  the  ac* 
count  of  30th  June  1821,  giving  credit  for  the  payments 
subsequently  made  by  the  new  firm  to  the  plaintiff's  account. 
And  the  Court,  on  a  special  case  reserved,  and  after  time 
taken  to  consider,  held  that  the  plaintiff  was  entitled  to  retain 
that  verdict. 

The  counsel  for  the  plaintiff  contended,  that  there  was  no 
consideration  for  any  agreement  to  discharge  Mr.  EUice  from 
bis  liability : — there  was  no  benefit  to  the  plaintiff,  for  he 
acquired  no  new  security;  no  prejudice  to  EUice,  for  it  did 
not  appear  that  he  left  any  funds  in  the  house ;  at  all  events 
^o  prejudice  prising  at  the  plaintiff's  request.  On  the  otb^r 
side,  it  was  urged  that  the  transaction  was  the  same  in  effect 
as  if  the  plaintiff  had  actually  received  the  balance  due  from 
the  old  fimj,  and  re-lepl  it  to  the  new,  in  which  case.  Mr. 
EUice  wotdd  updcniably  hasra  been  discharged :  that  the 
plaintiff  agreed  to  accept  the  new  firm  as  his  debtors,  and 
they  agreed  to  hold  themselves  liable  to  him  as  such,  for  that 
amount ;  and  that  such  an  agreement,  according  to  the  autho- 
rities, was  ^j£cient  to  exonerate  the  retired  partner*  But,  it 
was  added,   if  a  considera;tion  was  necessary,  there  was  a 
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sufficient  consideration ;  there  was  a  benefit  to  the  plaintiff, 
because  he  was  permitted  to  draw  on  the  new  firm  for  a  larger 
sum  than  they  had  in  their  hands  belonging  to  him;  there  was 
a  prejudice  to  EUice,  since  he  might  have  withdrawn  his  funds 
before  the  new  firm  failed — and  he  must  have  left  funds,  since 
the  plaintiff  was  informed  that  the  new  firm  had  funds  to  pay 
the  creditors,  which  mpst  have  belonged  to  the  old  firm. 
Lord  Chief  Justice  Abbott,  in  delivering  the  judgment  of  the 
Court,  put  the  case  entirely  on  the  ground  of  want  of  con- 
sideration. The  plaintiff,  he  said,  gained  nothing,  nor  was 
Mr.  EUice  prejudiced,  unless  it  were  presumed  that  he  had 
left  funds  in  the  hands  of  his  former  partners,  which  he  would 
have  withdrawn.  But  this  being  a  matter  of  fact,  ought  to 
have  been  proved,  and  not  left  to  presumption ;  and  the  first 
step  in  such  proof  would  have  been  to  show  that  Ellice  knew 
what  the  plaintiff  had  done ;  even  that  was  not  proved.  In 
the  absence  of  such  proof,  it  was  clear  that  he  was  not  dis- 
chained.  The  facts,  he  added,  were  much  less  favourable  to 
the  retiring  partner  than  in  the  case  of  Heath  v.  Percival,^ 
which  had  been  cited  on  the  part  of  the  plaintiff. 

This  decision,  it  is  manifest,  flung  aside  altogether  the  con- 
siderations which  had  influenced  the  minds  of  the  learned 


1  1  F.  Wmft.  689 ;  Stnu  403.  The  defendaDt's  testator  and  oneE.  were  partoors 
in  trade,  and  on  dissolving,  agreed  that  all  their  joint  bonds  should  be  discharged 
by  £.  only,  who  had  an  allowafice  made  him  for  that  purpose.  The  plaintiff  was 
a  bond  creditor  of  the  firm,  and  after  the  dissolution  applied  to  £.  for  payment ; 
and  they  two  came  to  an  agreement  that  the  bond,  which  before  carried  interest  at 
5  per  cent,  should  in  future  stand  out  at  6  per  cent.,  and^some  interest  after  that 
rate  was  paid  accordingly.  £.  became  bankrupt ;  the  plaintiff  received  a  divi- 
dend out  of  bis  estate,  and  now  filed  a  bill  against  the  executor  of  the  other  partner 
to  discover  assets,  and  compel  a  redemption  of  the  bond.  The  defendant  admitted 
assets,  but  relied  on  the  circumstances  of  the  plaintiff's  dealings  with  £.  Lord 
Chancellor  Macclesfield  decreed  for  the  plaintiff.  He  said  the  agreement  between 
the  partners,  being  ra  inter  alio*  acta,  ought  not  to  prejudice  the  plaintiff,  as  it 
would  do  if  of  any  avail,  because  it  tended  to  lessen  his  security  :  the  subsequent 
agreement  for  an  advance  of  the  interest  did  not  alter  the  case,  for  the  other  partner 
migfat  nevertheless  have  come  in  and  been  discharged  on  payment  of  principal 
and  interest  at  5  per  cent :  neither  did  the  plaintiff's  receipt  of  the  dividend  preju- 
dice his  right,  for  that  was  an  advantage  to  the  defendant  by  lessening  the  debt. 
If  the  retired  partner  be  still  held  liable  in  equity,  his  case  will  certainly  be  little 
mended ;  but  if  the  principle  nam  adopted  by  the  Court  of  King's  Bench  be  a  cor- 
rect one,  we  apprehend  it  must  follow  that  the  creditor,  having  adopted  a  new  debtor 
and  gained  a  new  security,  has  equally  barred  himself  of  his  remedy  in  equity.  ^ 
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judges  in  Evans  v.  Drummond  and  Reed  v.  White,  and 
seemed  to  render  it  almost  impracticable  for  a  retiring  partner 
to  dischai^e  himself  from  liability  at  law,  however  eqmtable 
the  terms  on  which  he  quitted  the  partnership,  and  however 
fully  they  might  be  sanctioned  by  the  creditors  of  the  firm. 
It  excited,  accordingly,  a  good  deal  of  observation  in  the  pro- 
fession, and  no  little  dissatisfitction  in  the  City.  It  remained 
however  untouched  until  the  determination  of  the  case  which 
we  referred  to  in  the  outset,  and  to  which  we  are  now  to  ad- 
vert more  particularly. 

This  was  a  case  of  Thompson  v.  James  and  Charles  Perci- 
val,  decided  in  Hilary  Term  last,  and  as  yet  reported  only  in 
Nevile  and  Manning's  Reports,  vol.  iii.  p.  167.  It  was  as- 
sumpsit for  goods  sold,  to  which  James  Percival  pleaded  the 
general  issue,  and  Charles  Percival  his  bankruptcy,  where- 
upon a  nolle  prosequi  was  entered  as  to  him.  The  following 
were  the  material  facts:  The  defendants  were  partners  in 
trade  up  to  the  22d  Dec.  1829,  on  which  day  an  advertise- 
ment was  inserted  in  the  Gazette  announcing  the  dissolution 
of  their  partnership,  and  that  the  business  would  be  continued 
by  James  P.,  who  would  receive  and  pay  all  debts,  and 
effects  sufficient  for  that  purpose  were  left  in  his  hands.  The 
greater  part  of  the  goods  in  question  had  been  delivered 
before  the  dissolution;  other  part,  to  the  value  of  about  13/., 
was  ordered  subsequently  by  James.  It  did  not  appear  that 
the  plaintiff  bad,  either  at  the  time  of  the  order  or  of  the 
delivery,  any  direct  notice  of  the  dissolution.  In  the  b^ia- 
ning  of  1830,  he  applied  to  James  P.  for  the  balance,  who 
told  him  that  Charles  knew  nothing  of  the  transactions,  and 
that  the  plaintiff  must  look  to  him  (James)  alone.  Tke  plains 
tiff  afterwards  dreio  a  hill  on  James  for  the  mixed  accmmt, 
which  James  accepted,  but  <Hd  not  honour;  the  plaintiff  then 
gave  him  time  to  pay,  but  eventually  brought  his  action 
against  both.  And  as  he  had  bad  no  sufficient  notice  of 
the  dissolution,  the  whole  demand  stood  upOn  the  same 
footing. 

For  the  plaintiff,  the  cases  of  Lodge  v.  Dicas  and  David  v. 
EUice  were  relied  on.  The  defendant's  counsel  endeavoured, 
not  very  successfully,  to  distinguish  them.  The  Court,  how- 
ever, adopted  a  principle  of  decision  very  different  from  that 
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which  those  cases  had  iDtroduced.    The  following  k  aa  extract 
fifim  the  judgment  detiyered  by  Lord  Denman: — 

*^  It  appears  to  us  that  the  facts  proved  raised  a  qaestioa 
for  the  jury,  whether  it  was  agreed  between  the  plaintiff  and 
James  P.^  that  the  former  should  accept  the  latter  as  his  sole 
debtor^  and  take  the  bill  of  exchange  accepted  by  him  alone 
by  way  of  satisfaction  of  the  debt  due  from  both.  If  it  was 
so  agreed;  we  think  the  agreement  and  receipt  of  the  bill 
would  be  a  good  answer  on  Uie  part  of  Charles  P.  to  this  de- 
mand;  by  way  of  accord  and  satisfaction.  It  is  not  neces-* 
sary  to  determine  whether  the  assent  of  Charles  to  this  agree- 
ment was  necessary  to  give  it  such  an  operation;  because  if  it 
was,  there  is  evidence  of  a  delegation  by  Charles  to  James  to 
make  such  an  agreement,  for  James  had  all  the  paTtrtership 
effects  left  in  his  havdsjandwas  to  pay  aU  the  partnership  dehts^ 
It  cannot  be  doubted  but  that  if  a  chattel  of  any  kind  had 
been,  by  the  agreement  of  both  the  defendants,  given  and 
accepted  in  satisfaction  of  the  debt,  it  would  have  been  a 
good  discharge:  nor  can  it  be  questioned  but  that  Uie  bill  of 
exchange  of  third  persons  given  and  accepted  in  satisfaction 
of  the  debt  would  be  a  good  discharge ;  but  it  is  contended 
that  the  acceptance  of  a  bill  of  exchange  by  one  of  two 
debtors  cannot  be  a  good  satisfaction,  because  the  creditor 
gets  nothing  which  he  had  not  before.  The  written  security, 
however,  which  is  negotiable  and  transfemble,  is  of  itself 
something  different  from  that  which  he  had  before;  and 
many  cases  may  be  conceived  in  which  the  sole  Uability  of 
one  of  two  debtors  may  be  more  beneficial  than  the  joint 
liability  of  two,  either  in  respect  of  the  solvency  oi  the 
parties,  or  the  convenience  of  the  remedy — as  in  cases  of 
bankruptcy,  or  survivorship,  or  in  various  other  ways;  and 
whether  it  was  actually  more  benejicialy  in  each  particular 
case,  cannot  he  made  the  subject  of  inquiry.'^  His  Lordship 
went  on  to  distinguish  Lodge  v.  Dicas,  on  the  ground 
that  there  no  new, negotiable  security  was  given;  nor  did 
the  difference  between  the  joint  liability  of  two  and  the 
separate  liability  of  one,  occur  to  the  consideration  of  the 
Court.  The  decision  in  David  v.  Ellice,  (which  was  admitted 
to  be  a  stronger  case  than  the  present  in  favour  of  the  retired 
partner,)  he  said  was  not,  on  consideration,  altogether  satis- 
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factory:  there  seemed  abundant  evidence  in  that  case  to  go 
to  the  jury,  and  upon  which  the  Court  might  even  have  de- 
cided, of  the  payment  of  the  old  debts  by  Inglis,  EUice,  & 
Co.  to  the  plcdntiff,  and  a  new  loan  to  the  new  firm;  which 
might  have  been  as  well  effected  by  a  transfer  of  account  by 
mutual  consent,  as  by  actual  payment  of  money.  After  re- 
ferring to  Evans  v.  Drummond,  and  Reed  v.  White,  his  lord- 
ship concluded:  '^  If  therefore  the  plaintiffs  did  expressly 
agree  to  take,  and  did  take,  the  separate  bill  of  James  P.  in 
satisfaction  of  the  joint  debt,  we  are  of  opinion  that  their  so  doing 
amounted  to  a  discharge  of  Charles."  And  the  case  was  sent 
down  to  a  new  trial  in  order  that  that  question  might  be  sub- 
mitted to  the  jury. 

This  judgment  plainly  strikes  away  the  main  ground  of 
determination  on  which  the .  Court  acted  in  Lodge  v.  Dicas 
and  David  v.  Ellice,  and  brings  us  back  to  the  law  pro- 
pounded by  Lord  Kenyon  and  Lord  Ellenborough,  except  only 
that  it  ascribes  some  degree  of  independent  effect  to  the  receipt 
of  a  new  negotiable  security  in  place  of  the  simple  contract 
liability  which  before  existed.  But  from  the  generality  of 
the  expressions  used  by  the  court,  we  can  hardly  doubt  that 
when  a  case  analogous  to  that  of  Lodge  v.  Dicas  shall  arise, 
it  will  receive  a  determination  corresponding  vrith  that  in 
Reed  v.  White,  as  that  of  Thompson  v.  Percival  is  co-exten- 
sive with  Evans  v.  Drummond.  It  is  clear,  at  all  events,  that 
the/^neral  arrangement  by  which,  on  the  dissolution  of  al- 
most every  partnership,  the  continuing  partner,  having  the 
funds  of  Hie  partnership  left  in  his  hands,  is  authorized  to  pay 
the  debts,  will  be  deemed  sufficient  to  show  the  assent  of  the 
retired  partner  to  the  separate  settlement  of  the  continuing 
partner  with  the  creditor.^ 
W. 

>  Since  these  remarks  were  written,  the  case  of  Kirwan  v.  Kirwan,  in  the  Ex- 
chequer, has  been  reported,  (4  Tyrwhitt,  491,)  in  which  the  same  question  was  again 
mooted:  but  the  Court  decided  on  the  ground  that  the  statements  of  the  special 
case  did  npt  show,  in  sufficiently  distinct  terms,  any  agreement  of  the  creditor  to 
accept  the  substituted  security  of  the  continuing  partoeis. 
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Second  'Report  from  Select  Committee  on  the  Inns  of  Courts 
with  Minutes  of  Evidence  and  Appendix.  Ordered  by  the 
House  of  Commons  to  be  printed,  4th  Aug.  1834. 

Notwithstanding  the  length  of  our  fonner  article  on  this 
subject,  we  make  no  apology  for  returning  to  it;  for  by  a 
strange  concurrence  of  circumstances,  the  case  of  an  unworthy 
individual  has  at  length  become  almost  inextricably  mixed 
up  with  the  fortunes  of  an  influential  profession,  which  (as 
we  shall  show  before  concluding)  it  is  the  undoubted  interest 
of  the  public  to  support.  At  the  same  time  we  should  con- 
ceive ourselves  fully  justified  in  treating  the  Report  before  us 
(as  we  have  no  doubt  the  Benchers  will  treat  it)  with  contempt; 
for  a  document  less  entitled  to  consideration,  whether  as 
regards  the  source  from  which  it  emanates,  the  mode  of  concoct- 
ing it,  or  the  terms  in  which  it  is  expressed,  we  never  remem- 
ber to  have  seen.  The  committee  was  named  by  Mr.  O'Con- 
nell,  a  man  notoriously  unscrupulous  as  to  the  means  by  which 
any  given  end  is  to  be  attained:  a  large  majority  consisted 
of  persons  who  had  already,  either  from  sinister  motives  or 
sheer  folly,  declared  in  Mr.  Harvey's  favour, — some  of  them, 
indeed,  being  men  whom  no  human  being  would  have  dreamed 
of  selecting  for  a  committee  of  character,  unless  from  a  know- 
ledge of  their  perfect  fitness  to  act,  or  be  acted  upon,  as  tools: 
the  inquiry  was  conducted  with  a  degree  of  partiality  so  gross 
and  palpable  as  occasionally  to  amount  to  the  ludicrous;  and 
the  report  was  drawn  up  and  voted  in  the  absence  of  almost 
all  the  really  honest  and  intelligent  members,  by  a  quorum 
got  together  with  dij£culty  after  an  eager  and  unscrupulous 
canvass.^  Internal  evidence  is  equally  strong  against  the 
document,  viewed  relatively  to  Mr.  Harvey's  peculiar  position 

1  Five  constitute  a  quorum,  and  the  majority  of  qaonim  (three)  may  vote  a 
report.  For  aught  that  appears  to  the  coutrary,  therefore,  the  report  may  be  the 
report  of  Messrs.  O'Conneli  and  Hume,  and  Colonel  Evans,  who,  we  understand, 
only  attended  th^  meeting  at  which  the  final  resolutions  were  passed. 
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at  the  time.  His  character  was  impeached  by  five  verdicts,^ 
four  or  five  solemn  reproofs  (they  might  well  be  termed  con- 
demnations) from  the  Bench  of  justice^  two  decisions  of  two 
sets  of  Benchers  of  the  Inner  Temple^  and  one  decision  of 
the  twelve  judges  after  hearing  the  present  Lord  Chancellor 
and  the  present  Lord  Chief  Justice  of  the  King's  Bench  as 
his  counsel ;  to  say  nothing  of  imputations  without  number^ 
generally  current  and  as  generally  credited  in  society.  It  is 
obvious  that  no  Report  could  entirely  remove  an  impression 
based  upon  such  foundations  as  these :  even  had  the  com- 
mittee been  entirely  composed  of  Sir  Henry  Hardingea/  and 
an  acquittal^  honestly  voted^  been  candidly  openly  and  un- 

*  The  following  list  appeared  in  the  Morning  Post : 

1.  '*  Harvey  v.  Andrew  was  tried  at  the  Lent  Assizes,  1810.  It  was  an  action 
broaght  to  recover  damages  from  Mr.  Andrew  for  having  said  that  Mr.  Harvey 
was  excluded  from  the  offices  of  respectable  attorneys,  and  that  Mr.  Harvey  had 
purloined  two  papers  from  Mr.  Andrew.  The  jury  by  their  verdict  decided  that 
Mr.  Harvey  wiu  excluded  from  the  offices,  and  had  purloined  the  papers. 

2.  '<  May  v.  Harvey  was  tried  at  the  Summer  Assizes,  1810.  It  was  an  action 
brought  to  recover  from  Mr.  Harvey,  sen.,  a  lease*  which  he,  widi  the  aid  of  his 
son,  Daniel  Whittle,  had  fraudulently  procured  to  be  assigned  to  him.  The  jury 
by  their  verdict  decided  that  the  lease  fud  been  thus  fraudulently  assigned.  The 
judge  who  presided  said  that  the  two  Harveys,  father  and  son,  were  '  the  greatest 
knaves  ht  ever  met  with  in  a  court  of  Justice,* 

3.  "  Austin  V.  Scott  was  also  tried  at  the  Summer  Assizes,  1810.  It  was  an 
action  brought  to  recover  from  Mr.  Scott  certain  money  which  he  had  paid ;  and 
the  manner  in  which  the  action  had  been  conducted  was  highly  discreditable  to 
those  who  conducted  it.  The  jury  decided  by  their  verdict  that  Mr.  Scott  had  paid 
the  money.  Mr.  Scott  had  given  strong  evidence  against  Mr.  Harvey  in  Harvey  v. 
Andrew.  Mr.  Harvey  conducted,  professionally;  this  action,  Austin  v.  Scott. 
The  counsel  for  the  defendant  said  that  Mr.  Harvey  was  '  a  knavish  attorney,*  and 
the  judge  who  presided  complimented  Mr,  Scott, 

4.  **  Frost  V.  Harvey  was  tried  at  the  Lent  Assizes,  1814.  It  was  an  action 
brought  to  recover  from  Mr.  Harvey;  together  vnth  some  other  sums,  500i.  alleged 
to  have  been  clandestinely  Retained  by  Mr.  flarvey  out  of  the  purchase-money  of 
an  estate  sold  by  him  for  Mr.  Frost  to  Mr.  Skingley.  The  jury  decided  by  their 
verdict  that  the  500/.  had  been  thus  clandestinely  retained.  The  judge  who  pi«- 
sided  said, '  This  is  a  most  scandalous  transaction  !* 

5.  "  Morgan  v.  Harvey  was  tried  at  the  sittings  in  Guildhiri^'in  April,  1814. 
It  was  an  action  brought  to  recover  from  Mr.  Harvey  penalt£^  io  the  amount  of 
4,500/.  for  the  exaction  of  usurious  interest  upon  a  sum  lent  by  him  to  a  person 
who  had  helped  him  in  his  canvass  for  Colchester.  The  jury  by  their  verdict  ^e* 
cided  that  Mr.  Harvey  had  subjected  himself  to  the  penalties. 

'  Sir  Henry  Hardinge  and  Sir  Robert  Peel  were  both  put  upon  the  original  list, 
it  being  notorious  at  the  time  that  neither  of  them  could  attend ;  but  they  evaded 
the  ruse  by  striking  out  their  names  immediately. 
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equivocally  expi*essed,  many  persons  would  still  be  unac- 
commodating and  illnatured  enough  to  think^  that  judges  and 
juries  decidirig  in  the  lifetime  of  all  parties  upon  the  sworn 
oral  testimony  of  living  witnesses,  were  more  likely  to  be 
right  than  a  committee  of  gentlemen  unaccustomed  to  legal  in- 
vestigation, deciding  upon  unsworn  hearsay  testimony  when  all 
the  parties  but  one,  and  all  the  material  witnesses  were  dead  ; 
and  that  it  would  be  strange,  passing  strange,  that  a  man  of 
Mr.  Harvey's  talents  should  have  been  so  uniformly  unfortu- 
nate, should  have  been  through  life  "  the  noblest  work  of 
God/'  and  yet  in  so  many  varying  and  trying  instances  be 
denounced,  despised,  rejected  and  degraded  as  a  rogue.  But 
at  all  events  we  submit  that  an  impression  based  upon  such 
foundations  ought  not  to  be  and  cannot  be  shaken  or  affected 
in  the  slightest  degree  by  a  Report,  which,  in  addition  to  the 
suspicious  nature  of  its  origin,  is  the  very  opposite  of  direct 
and  candid — is  dishonest,  evasive,  quirking,  quibbling  and 
falsifying  throughout.  It  does  not  any  where  assert  the  in- 
nocence of  Mr.  Harvey;  it  does  not  any  where  assert  that  the 
Benchers  did  wrong  in  rejecting  him ;  it  only  takes  issue 
modo  etform&y  after  the  manner  of  special  pleaders,  as  to  the 
justness  of  one  set  of  inferences,  and  passes  parenthetically  the 
grand  question :  whether  by  any  hypothesis,  in  any  alterna- 
tive, on  any  view  of  the  circumstances,  he  must  not  have  been 
acting  dishonestly,  he  must  not  have  been  guilty  of  some  sort 
of  deception,  imposition  or  fraud.  It  also  in  some  material 
points  grossly  mistates  the  purport  of  the  evidence.  Before 
offering  any  commentary  on  the  Report,  we  think  it  best  to 
copy  it  entire : 

"  The  Select  Committee  appointed  to  inquire  into  all  the  circumsfances 
attending  the  rejection  of  the  claim  by  Daniel  Whittle  Harvey, 
Esq.,  to  be  called  to  the  Bar,  and  to  report  their  Opinion  there- 
upon to  the  House,  and  who  were  empowered  to  report  from 
time  to  time,  have,  pursuant  to  the  orders  of  the  House,  exa- 
mined the  matters  to  them  referred,  and  have  agreed  to  the 
following  Report : — 

"  Your  committee,  in  pursuance  of  the  terms  of  their  appoint- 
ment, and  of  the  power  given  to  them  to  send  for  persons,  papers, 
and  records,  conceived  they  should  best  fulfil  their  duty  by  requiring 
the  attendance  of  the  Treasurer  of  the  Society  of  th^  Inner  Temple, 
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and  calling  for  such  evidence  as  the  Benchers  could  furnish  relative 
to  the  admission  of  Mr.  Harvey  as  a  memher  of  that  inn  of  courts 
on  his  application  to  be  called  to- the  bar,  and  the  subsequent  re- 
jection of  his  claim. 

*'  Youjr  committee  were  consequently  attended  twice  by  Mr. 
Martin,  'the  under-treasurer,  who,  on  the  first  occasion,  produced 
before  them  the  only  two  documents  in  the  nature  of  evidence,  which 
the  treasurer  had  been  able  to  find  relating  to  the  subject,  which 
purported  to  be  *  Short-hand  Writers'  Reports'  of  the  trials  of  the 
two  causes  '  Harvey  v.  Andrew,*  and  *  Frost  v.  Harvey/ 

"  On  inquiry  as  to  whether  the  Benchers  have  preserved  any  re- 
cord of  the  proofs  given  by  Mr.  Harvey,  or  of  the  testimony  of  his 
witnesses,  it  appears  that  the  office  of  the  society  has  been  searched 
for  the  purpose  of  finding, any,  but  that  none  whatever  can  be  found ; 
and  it  is  to  be  observed,  that  the  document  entitled  '  Frost  v.  Har- 
vey* is  not  complete,  a  part  of  it  being  torn  off^  and  some  pages  are 
deficient. 

*<  On  his  second  attendance  the  under-treasurer  handed  in  a  book 
containing  a  copy  of  the  certificate  transmitted  by  the  Benchers  to 
the  Judges,  and  also  the  documents  which  will  be  found  printed  in 
*  Papers  laid  before  the  Committee.* 

"  As  connected  with  the  course  of  procedure  adopted  by  your 
committee,  they  have  to  report  that  at  the  commencement  of  their 
inquiry  they  deemed  it  right  to  make  a  communication  to  the 
Benchers,  inviting  some  person  on  their  behalf  to  attend  the  investi- 
gation, but  which  was  declined,  in  a  letter  from  the  treasurer  ad- 
dressed to  the  chairman,  referring  the  attention  of  the  committee  to 
the  '  statement'  which  had  been  prepared  by  them  to  be  submitted 
to  the  judges,  in  case  Mr.  Harvey  had  thought  fit  to  appeal  against 
their  last  decision. 

**  Upon  this  subject  your  committee  have  also  to  report,  that  at 
an  e^rly  stage  of  the  inquiry  an  application  was  made  to  the  com- 
mittee by  Mr.  Wilson,  an  attorney  of  the  Temple,  stating  himself 
to  be  the  son-in-law  of  Mr.  Thomas  Andrew,  the  defendant  in  the 
above  cause,  and  the  attorney  for  Mr.  Frost  in  the  other  before- 
mentioned  action,  expressing  a  desire  to  be  present  to  attend  the 
inquiry  to  defend  the  character  of  his  relative;  and  he  attended  ac- 
cordingly throughout  the  whole  investigation,  was  furnished  with 
the  papers  in  the  like  manner  as  the  committee,  and  cross*  examined 
Mr.  Harvey's  witnesses,  called  several  witnesses  himself,  produced 
several  papers  which  have  been  printed,  and  at  the  close  of  the 
inquiry  addressed  the  committee  several  hours  upon  the  whole  case, 
having  before  him  all  the  papers,  documents,  and  evidence  to  be 
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foiind  in  the  Sixth  Report  of  the  Common  Law  Coraraissioners,  and 
the  papers  submitted  to  the  House  by.  the  Benchers  of  the  Inner 
Temple^  and  ordered  to  be  printed  on  the  Sd  of  June  1834. 

*'  That  it  appearing  to  your  committee^  from  the  certificate  of 
the  Benchers  in  182£,  and  their  statement  prepared  for  th^  judges, 
23d  of  January,  183  4,  that  the  objections  to  Mr.  Harvey's 
call  to  the  bar  arose  out  of  the  transactions  connected  with  two 
causes,  *  Frost  v.  Harvey,*  and  *  Harvey  v.  Andrew,*  your  committee 
determined  to  inquire  into  the  particulars  of  each  case  separately, 
and  for  their  guidance  adopted  the  following  resolutions ;  so  that 
by  pursuing  their  investigation  into  the  points  thus  brought  under 
consideration,  your  committee  miglit  be  enabled  to  form  an  opinion 
upon  the  merits  of  each  transaction,  involving  (according  to  the 
terms  of  their  appointment)  all  the  circumstances  attending  the  re- 
jection of  Mr.  Harvey's  claim  to  be  called  to  the  bar. 

"  1 .  The  committee  will,  in  the  first  instance,  enter  into  the  in- 
vestigation of  the  charges  which  have  been  brought  under  the  con- 
sideration of  the  Benchers. 

"  :^.  The  committee  will  commence  its  investigation  by  examining 
into  the  evidence  on  which  the  Benchers  refused  to  admit  Mr. 
Harvey,  and  the  proceedings  thereon;  and  will  then  receive  evi- 
dence to  confirm,  disprove,  illustrate,  or  explain  these  charges. 

"  That  in  furtherance  of  the  above  resolutions, '  your  committee 
proceeded  to  define  the  precise  nature  or  terms  of  the  charges  set 
forth  by  the  Benchers  in  their  '  certificate*  and  '  statement*  before 
referred  to,,  and  which  they  did  in  th6  following  terms  :— 

*'  1.  As  to  Harvey  v.  Andrew 5  2.  As  to  *  Frost  v.  Harvey,'  being 
the  order  in  which  they  were  considered  by  the  Benchers  of  the 
Inner  Temple. 

"  The  charge  in  the  cause  of  *  Harvey  v.  Andrew'  was,  that  Mr. 
Harvey  had  <  purloined  or  fraudulently  taken  away  a  certain  paper, 
which  was  highly  advantageous  to  the  client  of  the  defendant  An- 
drew ;'  in  support  of  which  imputation  or  charge  the  Benchers  rely 
on  the  verdict  given  in  this  cause,  and  on  the  evidence  and  other 
matters  furnished  to  them  in  a  paper  purporting  to  be  taken  from 
a  shorthand  writer's  notes  of  the  trial,  but  which  report  appears 
from  the  evidence  before  us  to  have  been  obtained  from  the  defend- 
ant Andrew,  and  who,  in  its  preparation,  expunged  material  evidence, 
and  introduced  most  prejudicial  statements. 

'^  That  having  thus  ascertained  the  nature  of  the  charge,  and  the 
evidence  and  matter  in  support  of  it,  your  committee  proceeded  to 
investigate  the  transactions  connected  therewith ;  and  the  point  for 
their  consideration  and  determination  was  substantially  to  this  effeut 
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— «  Whether  Mr.  Harvey  did  or  did  not  purloin  or  fraudulently  take 
away  from  the  office  of  Thomas  Andrew,  the  defendant,  a  certain 
paper,  (which  was  highly  advantageous  to  the  client  of  the  said 
Andrew,)  and  which  had  been  given  for  the  arrangement  of  an 
action  <  Rudkin  v.  Shelley/  in  which  Andrew  was  concerned  for  the 
plaintiff,  and  Harvey  for  the  defendant.* 

"  That  the  evidence  adduced  established  these  facts — via.,  that 
the  arrangement  in  question  was  pr-oposed  by  Mr.  Harvey,  and  that 
he  employed  every  means  to  carry  the  same  into  effect,  as  well  be- 
fore as  after  the  same  is  alleged  to  have  been  taken  away. 

"  As  it  regards  the  action  of  ^  Harvey  v.  Andrew,*  the  corami^- 
tee,  upon  the  most  full  and  deliberate  investigation  of  all  the  evi- 
dence now  before  them,  have  resolved— 

**  <  That  Mr.  Harvey  did  not  purloiq  or  fraudulently  take  away 
the  paper  in  question.* 

"  And  your  committee  cannot  entertain  any  doubt  that  the  paper 
alluded  to  was  not  one  hignly  or  at  all  advantageous  to  the  client  of 
the  said  Andrew,  but,  on  the  contrary,  was  a  document  highly  ad? 
vantageous  to  Mr.  Harvey's  client,  and  one  which  did  not  involve 
the  personal  responsibility  of  Mr.  Harvey  in  any  respect ;  and  they 
are,  from  all  the  facts  and  circumstances,  of  opinion  that  Mr.  Har- 
vey has  satisfactorily  vindicated  himself  from  the  charge  so  made 
against  him,  as  arising  from  the  result  of  the  cause  of  *  Harvey  v. 
Andrew.' 

"  Your  committee  next  entered  upon  an  inquiry  into  the  cause  of 
*  Frost  V.  Harvey;*  the  ground  of  which  action  is  stated  by  the 
Benchers  to  be,  that  Frost  had,  in  the  year  1809,  employed  Mr. 
Harvey  to  sell  an  estate  for  him,  and  that  it  had  been  sold  for  950/. 
to  a  Mr.  Skingley,  450/.  of  which  was  for  Miss  Frost  his  sister,  and 
500/.  for  himself. 

"  That  Skingley  had,  with  Frost*s  assent,  paid  his  500/.  into  Mr. 
Harvey*s  hands  for  Frost,  and  that  Mr.  Harvey  had  appropriated 
500/.  to  his  own  use,  unknown  to  Mr.  Frost,  it  being  afterwards 
discovered  that  Skingley  had  paid  1,450/.  for  the  estate. 

**  As  a  preliminary  remark  upon  the  circumstances  of  this  case, 
your  committee  have  to  observe,  that  it  is  clearly  in  evidence 
throughout  that  Mr.  Harvey  was,  and  was  publicly  known  to  be, 
extensively  engaged  generally  with  his  father  (although  not  in  this 
transaction)  in  the  purchase  and  sale  of  estates. 

**  That  it  appears  to  the  committee  that  Mr.  Harvey  purchased 
the  estate  in  question  of  Mr.  John  Wall  Frost,  in  October,  1809, 
under  a  specific  agreement,  the  preparation  and  execution  of  which 
were  so  clearly  proved,  that  of  the  existence  of  it  your  committee 
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feels  no  doubt ;  and  th^Lt  subsequently  jto  bk  so  doiog  he,  on  his 
account,  sold  the  $ame  estate  to  Henry  Skingley,  Esq,  at  a  pi»it; 
hut  before  Mr.  JEIarvey  purchased  the  ^aid  estate,  and  after  Ae  prioe 
lyas  fixed,  the  offer  .of  the  estate  was  made  to  the  fatlj^r  of  Frost  by 
Mr.  Harvey,  who  had  heen  the  attorney  of  J.  W.  Fn)s|,  gn  whose 
behalf  such  Q&er  was  made,  and  the  father  declined  to  bemmc  the 
purchaser  at  that  price ;  and  that  it  was  not  uotil  ^fter  that  reftM»l 
that  Mr.  Harvey  contr^cte4  for  the  purchase  at  the  same  price  of 
J.  Wy  Frost,  whose  attorney  he  then  was,  and  continued  to  be  two 
years  after  the  sale  to  Skingley,  and  the  profit  realized  being  well 
known  to  Mr.  J.  W.  Frost. 

"  As  Mr.  Skingley,  who  bought  the  property,  was  living,  your 
ponimittee  deemed  it  esseptial  to  h^ve  him  examined  upon  the  sub- 
ject of  the  purchase ;  but  it  being  represented  by  his  medical  at* 
tendant^  who  appeared  before  them,  th^t  Mr.  Skingley  was,  on 
account  of  illness,  incapable  of  attending  the  committee  at  West- 
minster, a  quorum  of  your  committee  was  appointed  to  take  hia 
examination  at  his  residence  at  Coggeshall,  in  Essex. 

**  In  answer  to  questions  put  to  him,  Mr.  Skingley  stated,  that 
^ir.  Harvey  was  selling  the  estate  for  himself  as  principal,  and  not 
as  attorney  selling  for  another ;  that  he  had  pot  been  much  ac^ 
quainted  with  Mr.  Harvey  before  he  bought  the  estate,  and  that  he 
did  not  remember  having  any  conversation  with  him  some  time 
before  the  purchase.  Upon  being  shown  the  agreement  between 
bin;  and  Mr.  Harvey,  Mr.  Skingley  acknowledged  his  signature, 
observing,  that  he  made  the  agreement  with  Mr.  Harvey  alone,  and 
that  he  did  not  deal  with  any  body  else ;  and  upon  being  interrogated 
as  to  the  valup  pf  the  estate,  replied,  *  that  he  had  given  more  for  it 
th^n  it  was  worth)  owing  to  its  local  situation,  on  account  of  its 
adjoining  his  in^mediate  domain.' 

^*  That  it  appears  to  your  committee,  that  the  correctness  of  Mr, 
Harvey's  representation  that  he  had.  so  bought  the  estate  of  Mrt 
Frost,  as  well  as  the  correctness  of  Mr.  Skingley's  evidence  in  this 
particular,  is  completely  borne  out  by  the  first  item  in  Mr.  Harvey's 
original  bill  of  costs,  now  found  among  Mr.  Skingley's  papers,  and 
settled  at  the  time,  and  which  is  inserted  in  the  Appendix. 

"  It  having  been  urged  by  the  benchers  that  the  mftin  point  upon 
which  their  objection  arising  out  of  this  cause  rested,  was  the  cir- 
cumstance of  Mr.  Harvey's  having  made  a  profit,  and  that  the  same 
WAS  concealed  from  the  knowledge  of  Mr.  Frost,  until  it  was  dispo-* 
vered  before  the  arbitrator  to  whbm  the  cause  was  referred,  and  the 
action  having  np  reference  in  the  first  instance  to  the  receiving  of  the 
^ofit  made  by  Mr.  Harvey^  your  committee  made  th^it  a  subjeet  of 
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minute  inquiry,  and  the  result  of  the  evidence  is  clearly  to  show,  that 
the  purchase  and  sale  before  alluded  to  was  a  matter  of  notoriety 
at  the  time,  and  known  to  Mr.  Frost,  the  same  having  taken  place 
four  years  before  the  reference;  and  there  is  strong  reason  for 
believing  that  the  attempt  to  recover  the  profit  was  a  step  taken  by 
Mr.  Andrew  as  a  speculation,  without  the  sanction,  if  not  entirely 
unknown  to  his  client. 

"  That,  finally,  it  appears  that  the  action  was  settled  to  the  satis- 
faction of  Mr.  Frost,  to  the  exclusion  of  the  500/.  profit  realized  by 
Mr.  Harvey. 

"  Whereupon  your  committee  came  unanimously  to  the  following 
resolution : — 

*'  *  That  Mr*  D.  W.  Harvey  did  not  sell  the  property  acting  as 
the  agent  of  Mr.  Frost,  and  on  Mr.  Frost's  behalf,  but  that  Mr. 
Harvey  was  the  bond  Jide  purchaser  on  his  own  account  from  Mr. 
Frost,  and  afterwards  sold  the  estate  to  Mr.  Skingley  as  principal, 
and  not  as  agent/ 

**  That  your  committee,  after  the  foregoing  resolutions,  do  not  feel 
themselves  called  upon  to  enter  into  a  more  minute  investigation  of 
the  compHcated  inferences  and  allegations  set  forth  in  the  statement 
prepared  by  the  Benchers,  and  urged  by  them  in  support  of  their 
decision,  the  more  especially  as  the  committee  find  that  the  grounds 
taken  by  the  Benchers  in  1834  are  materially  at  variance  with  the 
reasons  given  by  them  in  their  certificate  to  the  judges  in  1822. 

'*  That  it  appears  that  Mr.  Harvey,  on  the  7th  of  November, 
1810,  was  admitted  a  member  of  the  Inner  Temple,  upon  the  produc- 
tion of  the  requisite  certificate,  signed  by  two  respectable  persons 
of  the  legal  profession,  conformable  to  the  following  resolution — 
viz.  *  That  before  any  person  be  admitted  a  member  of  the  Inner 
Temple,  his  age,  residence,  and  condition  in  life,  be  stated  in  writing 
to  the  steward,  or  under-treasurer  of  the  society,  together  with  a 
reference  to  some  respectable  person  or  persons,  that  inquiry  may 
be  made  into  his  character  and  situation.' 

"  That  in  compliance  with  the  rules  of  the  society  respecting 
attornies,  he  caused  his  name  to  be  struck  from  the  roll  of  attornies 
in  the  year  1819,  being  two  years  previous  to  his  application  to  be 
called  to  the  bar. 

"  That  in  November,  1821,  having  perfected  his  title  to  be  called, 
by  conforming  to  the  rules  and  regulations  of  the  inn,  he  was  for  the 
first  time  apprised  that  the  above  two  causes  required  to  be  explained 
before  he  could  be  called  to  the  bar. 

'*  That  a  time  was  appointed  for  that  purpose,  when,  after  the  ex- 
planation had  been  given,  a  communication  was  made  by  letter,  the 
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treasurer  stating,  that  having  collected  the  opinion  of  the  Masters  of 
the  Bench,  their  opinion  was  adverse  to  his  application  *  to  be  called 
to  the  bar  ;*  and  it  further  appears,  that  upon  being  requested  by 
Mr.  Harvey  to  be  apprised  of  the  grounds  of  their  objection,  he  re- 
ceived a  reply  stating  that  '  there  was  no  other  answer  than  to 
acknowledge  the  receipt  of  his  letter.* 

*<  That  against  this  decision  Mr.  Harvey  forthwith  presented  his 
petition  of  appeal  to  the  Judges  as  visiters,  and  sent  a  copy  thereof 
to  the  Benchers  on  the  15  th  day  of  December,  1821. 

^'  That  the  Judges  called  upon  the  Benchers  to  certify  their 
objections,  if  they  thought  fit  so  to  do,  and  which  they  did  under 
the  signature  of  their  treasurer,  dated  the  dOth  of  May,  1822,  and 
the  Judges  appointed  the  1st  of  February  following  to  hear  all  parties, 
the  Benchers  supplying  Mr.  Harvey  with  a  copy  of  their  certificate 
only  on  the  intermediate  day. 

"  That  it  appears  to  your  committee  from  the  evidence  of  Mr. 
Sewell,  the  law  agent  of  Mr.  Harvey  upon  this  occasion,  that  he 
attended  with  several  witnesses  to  meet  and  explain  points  of  objec- 
tion set  forth  in  such  certificate,  but  that  all  persons  except  himself, 
Mr.  Harvey,  and  his  counsel^  were  excluded  from  the  liall^  together 
with  the  shorthand  writer,  and  that  the  evidence  of  witnestes  was 
not  received,  but  the  certificate  of  the  Benchers  was  confirmed 
instanter. 

"  That  in  the  year  1821,  Mr.  Sewell  further  states,  he  attended 
the  Benchers,  when  many  witnesses  also  attended,  and  that  only  one 
was  admitted  at  the  time,  but  that  no  shorthand  writer,  counsel^  nor 
himself,  were  present  during  any  part  of  the  examination. 

<'  That  as  your  committee  have  arrived  at  conclusions  directly  at 
variance  with  those  of  the  Benchers^  they  feel  themselves  bound  to 
express  their  conviction  that  the  opinion  formed  of  those  two  cases 
by  that  learned  body  should  be  attributed  to  the  imperfect  reports 
of  the  trials,  and  still  more,  to  the  total  absence  of  all  authority  to 
compel  the  attendance  of  necessary  witnesses,  or  to  enforce  the  pro- 
duction of  essentially  important  documents ;  which  defects  have  in 
this  inquiry  been  remedied  by  the  powers  of  the  committee ;  and 
they  beg  leave  to  state  to  the  house  their  regret  that  the  circum- 
stances last  alluded  to  should  have  produced  consequences  to  Mr. 
Harvey  which,  especially  in  the  sacrifice  of  a  great  space  of  valuable 
time,  are  irreparable ;  but  the  committee,  therefore,  express  their 
confident  hope,  that  after  the  examination  of  the  whole  of  the  evi- 
dence, the  Benchers  will  be  induced  to  give  Mr.  Harvey  the  full 
benefit  of  the  present  inquiry. 

«  4  August,  1834." 
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The  concluding  paragraph  of  the  Report,  kindly  attributing 
the  Benchers'  decision  to  the  imperfect  nature  of  the  evidence 
submitted  to  them^-  completely  does  away  with  the  effect 
of  the  accusation  insinuated  at  the  commencement,  from  which 
many  readers  might  otherwise  infer  that  the  Benchers  had 
bieen  guilty  of  suppi^essions  to  Mr.  Harvey's  disadvant^e. 
W6  sfaaH,  therefore,  content  ourselves  with  stating  that  this 
is  not  the  case :  Mr.  Harvey  gains'  instead  of  losing  by  their 
negligence;  for  he  denies  all  his  original  statements  and 
admissions  in  so  far  as  they  militate  against  those  which  he 
now  finds  it  his  interest  to  put  forth'.  The  elaborate  fyarticii- 
larity  with  which  Mr.  Wilson's  attendance  is  dwelt  itpon, 
manifests  a  palpable  desire  to  make  the  public  believe  that 
the  fullest  possible  investigation  was  instituted;  but  we  believe 
that  there  is  not  a  candid  member  of  the  committee  or  an  in- 
telKgent  bystander  but  will  admit  that  Mr.  Wilson's  want  of 
practice  in  the  duties  of  a  counsel,  above  all  in  the  examina- 
tion and  cross-examination  of  witnesses,  rendered  him  utterly 
tttt6q(t»l  to  the  task ;  whilst  good  care  Was  taken,  by  season- 
kUlt  inteirmptiotis,  to  break  the  connection  of  his  arguments. 

Another  preliminary  deceptive  statement  of  the  committee 
Is,  that  {he  objecfidns  id  Mr.  Harvey's  call  arose  (meaning, 
tib  doubi,  exclusively)  out  of  the  transactione  connected  with 
Frost  V.  Harvey  and  tiarvey  v.  Andrfew.  Oh  reference  to  the 
certificate  of  1821  it  will  be  found  that  the  Benchers  expressly 
state  that  another  case  (May  v.  Harvey)  had  bfeen  ndtified  to 
them,  and  "  that  if  any  Master  of  the  Bench  should  propose 
Mr,  Harvey's  call,  it  would  become  necessary  to  go  into  the 
consideration  of  that  cascj  and  indeed  of  any  other  that  might, 
in  the  mean  time,  come  to  their  knowledge;  but  that  it  did 
not  then  appear  to  them  necessary  to  investigate  any  addi- 
tional cdse;" 

The  manhisr  ih  tvhich  the  committee  proceed  to  define  the 
prfecise  nature  or  tierhis  of  the  chargies  is  equally  objectionable. 
iThe  \Vbrds  ^'  highly  advantageous,"  &c.  placed  between  in- 
verted .commas  (ante  377),  are  iiot  the  words  of  thie  Benchers, 
nor  the  words  of  the  justification  or  issue,  but  Ihie  wiords  of  the 
declaration  (i.  e.  the  words  of  Mr.  Harvey  or  his  pleader) 
in  the  cause;  and  when  the  committee  say  subseqilently 
that  they  "  cannot  entertain  any  doubt  that  thfe  paper 
alluded  to  was  not  one  highly  or  at  all  advantageous  to  the 
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client  of  the  said  Andrew,  but,  on  the  contrary,  was  a  docu- 
ment highly  advantageous  to  Mr.  Harvey's  client,"  they  are 
guilty  of  a  gross  perversion ;  for  it  might  be  (and,  we  believe, 
Was)  Harvey's  interest  to  steal  an  undertaking  highly  advan* 
tageous  to  both  parties.  As  to  the  Report  of  the  trial  of 
Harvey  v.  Andrew,  the  Benchers,  in  the  certificate  of  1822, 
expressly  state — "  We  had  no  means  of  ascertaining  whether 
it  was  or  was  not  accurate,  and  therefore  we  relied  upon  it 
principally  as  showing  that  the  verdict  was  founded  upon  the 
justification."  The  alleged  alterations  therefore  cannot  affect 
them,  and  after  a  careful  perusal  of  these,  as  printed  in  the 
Appendix,  we  are  of  opinion  that  they  are  not  at  all  of  a  na- 
ture to  vary  an  unprejudiced  impression  of  the  case.  What, 
moreover,  is  very  singular,  Mr.  Harvey  places  his  principal 
reliance  on  evidence  which  only  appears  upon  this  report, 
John  Andrew,  in  his  examination  in  chief,  stated,  in  substance, 
that  four  papers  were  oti  the  table  when  Harvey  entered,  and 
that  his  (witness's)  brother  went  out,  leaving  only  himself  and 
Harvey  in  the  room;  that  Harvey,  under  the  pretence  of 
seeking  Shelley,  hurried  out  with  loose  papers  in  his  hand, 
and  that,  on  his  brother's  return  a  few  minutes  afterwards,  the 
document  in  question  was  gone.  From  the  part  of  the  Report 
alleged  to  have  been  added  by  Andrew,  and  from  that  part 
only,  it  appears  that  Harvey's  counsel  asked  the  question,  to 
which  that  individual  alludes  in  the  following  passage : — 

"  Mr*  Andrew,  whose  character  is  now  pretty  well  in  evidence^ 
(this  inquiry  having  placed  him  before  this  committee  in  his  true 
costume,  as  will  be  more  fully  seen  when  we  come  to  deal  with  his 
affidavit  in  Rudkin  v.  Shelley,)  had  publicly  given  out^  that  I  had 
fraudulently  taken  away  the  said  undertaking ;  and  for  this  it  was, 
that'  my  action  df  slander  was  brought  against  him :  to  this  action  he 
pleaded  a  justification.  The  Benchers,  in  the  extract  just  quoted, 
btale  it  thus : — '  Mr.  Andrew  justified  the  assertions,  and  upon  trial 
before  a  special  jury,  at  the  Lent  Assizes  at  Chelmsford  in  1810| 
they  found  the  justifications  proved,  and  a  verdict  for  the  defendant.' 
The  paragraph  flows  very  smooth  from  the  pen,  but  does  it  flow  as 
readily  from  the  fact?     Let  us  examine. — 

"  In  the  first  place,  it  behoved  the  Benchers  of  the  Inner  Temple 
ad  lawyers,  and  more  especially  as  lawyers  erecting  themselves  into 
the  station  of  criminal  judges,  and  not  only  assuming  that  station, 
but  taking  upon  themselves  to  pronounce  a  condemnatory  sentence, 
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most  afflictive  in  its  nature  and  ruinous  in  its  effects — a  sentence, 
which  went  in  its  design,  and  so  far  as  they  could  effect  it,  to  brand 
my  name  with  ignominy  to  the  last  hour  of  my  life — I  say,  instead 
of  relying,  as  avowedly  they  did,  on  the  verdict  of  the  jury,  it 
behoved  them  first  to  examine  whether  that  verdict  was  supported 
by  the  evidence.  Did  they  do  this?  Did  any  one  of  them  ever 
pretend  to  point  to  a  shadow  of  evidence  by  which  that  verdict  was 
sustained  ? — Not  one !  Was  not  the  fact  before  the  eyes  of  every 
one  of  them,  that  the  only  witness  brought  by  Andrew  to  bear  him 
out  in  his  justification  broke  under  him,  and  failed  to  substantiate 
the  charge  he  had  been  brought  to  prove  ?  He  is  asked,  if  he  would 
venture  to  swear  that  Mr.  Harvey  took  the  paper  ? — His  answer  is, 
^  No,  Sir;'  and  giving  this  direct  negative^  these  grave  and  learned 
lawyers  call  proving  the  justification.  Instead  of  answering  upon 
oath  that  he  did  see  me  take  the  paper,  he  answers  upon  oath, 
that  he  did  not ;  and  this  an  Essex  special  jury,  chosen  as  in  those 
days  special  juries  were  chosen,  and  sworn  to  decide  according  to 
the  evidence,  considered  a  proof  that  I  took  it ;  and^  without  turning 
round,  gave  a  verdict  for  the  defendant, 

"  And  this  is  the  verdict  which  these  learned  pundits  of  the  Par- 
liament Chamber  gravely  put  forth  as  the  ground  upon  which  they 
supported  their  charge  against  me,  arising  out  of  the  case  of  Harvey 
v.  Andrew." — Report,  p.  410,  411. 

So  because  John  Andrew  refused  to  swear  directly  to  what 
was  only  a  matter  of  moral  certainty  or  of  inference,  all  the 
rest  of  his  evidence  is  to  go  for  nothing.  In  plain  English, 
circumstantial  proof  is  no  proof  at  all;  if,  therefore,  in  an 
action  of  crim.  con,,  for  instance,  it  was  proved  that  the  lady 
and  gentleman  were  found  in  bed  together,  but  the  chamber- 
maid refused  to  swear  to  the  actual  commission  of  adultery, 
the  jury  would  be  bound  to  negative  the  fact.  But  we  have 
not  yet  done  with  this  paragraph.  The  plain  purport  of  it 
is  that  the  verdict  went  upon  the  justification,  though  the 
evidence  was  not  sufficient  to  support  it;  and  in  the  Letter 
to  the  Electors  of  Colchester  it  is  stated  that  the  words  were 
distinctly  proved,  and  that  there  was  no  other  point  at  issue 
but  the   abstraction   or  non-abstraction  of  the  document. 

'  '*  After  witnesses  had  been  examined  to  prove  the  defamatory  words  set  forth  in 
the  declaration,  and  which  had  been  too  industriously  disseminated  for  the  defendant 
to  attempt  the  denial  of  them,  Mr.  Garrow,  as  his  Counsel,  in  a  speech  which  men 
who  hire  out  their  words  and  anger^  and  are  more  or  less  passionate  as  they  ai* 
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Yet  in  his  speech  to  the  Committee  on  the  16th  June^  1834, 
{Report,  pp.  1 12,  1 13)  he  actually  uses  the  same  argument 
to  prove  that  the  verdict  did  not  turn  upioti  the  justification 
at  all: 

*'  And  what  does  their  own  witness  say?  ^One  question  and  one 
answer  puts  him  out  of  court !  And  allow  me  to  ask  you  this,  where 
is  the  man  whose  soul  was  not  girded  with  the  conviction  of  his 
innocence,  that  would  have  ever  allowed  his  counsel  to  put  that  ha- 
zardous, that  tremendous  question?  He  was  the  man  upon  whose 
evidence  (as  far  as  he  could  affect  it,)  my  fate  hung,  and  yet 
prompted  by  a  knowledge  of  the  facts,  and  that  there  was  not  the 
slightest  foundation  for  the  imputation,  strong  in  the  conviction 
of  that  truth  which  has  enabled  me  to  laugh  to  scorn  the  perse- 
cution^ of  which  I  have  been  the  victim,  which  has  borne  me  tri- 
umphantly through  every  adverse  ocean,  and  has  endeared  me  in 
the  minds  of  persons  who  have  sent  me  to  parliament,  not  so  much 
for  my  politics,  as  because  they  believe  I  have  been  persecuted  in 
this  instance  with  unrelenting  and  continued  severity.  What  is  the 
question?  *  Will  you  venture  to  swear  that  Mr.  Harvey  took  these 
papers? — No,  sir.'  Why,  from  that  moment  the  plea  of  justifica- 
tion was  at  an  end ;  and  I  will  prove  to  you,  by  a  gentleman  who 
was  present  when  Serjeant  Shepherd  rose  to  reply,  and  he  reminded 
him  he  had  omitted  certain  affidavits,  he  said,  never  mind,  they  have 
made  out  no  case  at  all,  and  I  shall  go  to  the  jury.  Why,  I  say, 
if  I  were  speaking  to  men  of  merely  common  understandings,  in- 
stead of  men  of  superior  intellects,  they  must  at  once  have  said  this 
case  is  at  an  end :  and  it  quite  confirms  me  in  the  statement  I  made, 
that  the  jury  never  did  find  a  verdict  for  the  defendant  vpon   the 

paid  for  it,  and  who  allow  their  client  a  quantity  of  wrath  proportioned  to  the  fee, 
well  know  how  to  make,  rested  his  defence  upon  three  grounds : — 

**  first.  That  he  had  often  heard  it  said  by  the  highest  authority  that  men  who 
really  feel  in  regard  to  character,,  cannot  brook  any  delay  on  the  subject  of 
investigation.     (Alluding  to  the  postponement  of  the  trial.) 

"  Secondly.  He  attempted  to  show,  and  which  he  did  to  my  credit  most  success- 
fully, that  I  had  sustained  no  injury,  and  therefore  was  not  entitled  to  damages. 

"  Having  thus  attempted  to  arouse  the  political  prejudices  of  the  jury,  and  to 
destroy  my  claim  to  damages  by  showing  none  had  been  sustained,  he  proceeds  to 
the  third  and  most  important  part  of  his  defence,  which  was  to  prove,  in  the  words 
of  the  justification,  "  that  the  plaintiff,  on  the  27th  of  October,  1808,  departed  from 
the  office  of  the  defendant,  and  fraudulently  took  away  with  him  the  said  under* 
taking  and  refused  to  deliver  the  same." — (Letter  to  Electors,  p.  16,  17.) 

Every  lawyer  will  see  that  the  first  and  second  topics  afford  no  legal  defence  tq 
the  action,  and  that  the  defendant  must  have  succeeded  upon  the  third. 
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justification*  These  parties  never  pfoduced  the  record,  aftd  tbcy 
never  dared  to  produce  it,  I  have  very  little  doubt  that  the  addi- 
tion that  has  been  put  to  this  paper,  was  put  there  by  one  Bencher 
at  least,  because  he  says,  *  verdict  for  the  defendant  on  both  the 
issues;'  and  yet,  in  Andrew's  printed  Report  of  the  trial,  who 
could  have  had  no  motive  to  conceal  the  real  terms  of  the  verdict, 
it  is  said,  *  the  jury  found  a  verdict  for  the  defendant.'  Would  he 
not  have  been,  of  all  men,  the  most  anxious  to  give  the  real  fact,  if 
it  had  been,  that  the  verdict  was  found  for  the  defendant  upon  both 
issues  ?  Would  he  not  have  put  it  into  his  report  of  the  trial  which 
he  published,  in  answer  to  my  galh'ng  narrative,  that  the  jury  found 
a  verdict  upon  both  issues  ?  Where,  then,  did  the  Benchers  get 
that  fact ;  and  if  you  look  further  you  will  find  that  my  statement 
is  confirmed.  I  now  speak  to  the  professional  gentlemen  of  the 
Committee :  Vou  have  before  you  the  briefs  of  Garrow  and  Mar- 
ryatt,  and  yet,  in  an  important  cause,  in  which  they  are  concerned 
for  the  defendant,  they  Condescend  to  do  nothing  but  take  their  fees, 
and  they  make  no  entry  whatever  on  either  of  their  briefs,  as  to  the 
nature  of  the  verdict.** 

Any  professional  gentleman  of  the  Committee  could  have 
told  Mr,  Harvey  that  the  words  being  proved,  the  verdict  could 
have  turned  on  nothing  else ;  that  a  general  verdict  was^  to 
all  intents  and  purposes^  the  same  as  a  verdict  on  both  issues; 
the  two  issues  being,  first,  whether  Harvey  stole  the  under- 
taking, Secondly,  whether  his  general  character  was  such 
that  respectable  attorneys  would  not  trust  him  iti  their  offices. 
A  professional  gentleman  of  the  Committee  (whose  remark  is 
not  reported)  did  intimate  as  much;  whereupon  Mr»  Harvey 
went  on  as  follows: 

"  God  forbid  that  it  should  be  supposed  that  I  am  introducing 
this  observation  with  a  view  to  arrest  inquiry  \  I  say  enter  minutely 
into  every  circumstance,  as  it  is  your  province,  and  my  wish  that 
you  should  do  so  3  but  I  am  speaking  of  what  is  one  of  your  first 
duties,  to  inquire  into  the  circumstances  under  which  these  parties 
came  to  that  decision  against  me.  Now  Mr*  Phillips  saysi  in  bis 
book  on  evidence^  '  When  a  verdict  is  offered  in  evidence  as  the 
opinion  of  a  jury  on  certain  points  in  issue^  it  will  be^necessary  abo 
to  produce  a  copy  of  the  judgment,  founded  upon  the  verdict.  The 
production  of  the  postea  alone  is  not  sufficient,  for  it  may  happen 
that  the  judgment  was  arrested,  or  a  new  trial  granted.-  Then  what 
is  it  after  all  ?  It  is  not  a  conviction  on  an  indictment — it  amounts 
to  nothing  more  than  a  true  bill  found.     The  law  is  this,  that  where 


J 


CaeB  oft),  JV.  Hat  vet/,  £iq4  M.P.  Wl 

&  jtistifiefttfon  tipon  a  Irriminfil  tnattef  is  sustained,  it  operates  iti  the 
same  way  as  a  bill  being  found ;  and  what  woilld  you  Bay  of  lin 
spplication  to  the  House  of  Commons^  or  to  the  BenchefB)  who 
ftffeet  to  have  a  much  more  delicate  sense  of  honour  than  the  House 
of  Commons,  what  would  you  say  to  a  person  being  rejected  by  the 
Benchers  for  this:  '  Do  you  know  of  what  he  has  been  guilty? — 
tie  has  eommitted  forgefy.  What  evidence  have  you  of  it? — There 
was  a  triitf  bill  found*  Was  he  convicted  ? — No,  he  never  was  tried.' 
That  is  all;  it  amounts  to  nothing  more,  giving  to  these  Benchers, 
as  lawyers,  the  fullest  benefit  of  it.  Therefore  they  have  actually 
dealt  with  this  as  a  positive  conviction  on  an  indictment ;  whereas 
\{  you  give  thcrtl  the  utmost  benetit  of  this  postea,  it  is  nothing 
more  than  a  bill  found,  vtrhich  the  paftles  dared  not  follow  up.^* — 
Report i  p.  tl3. 

So  berfe  it  is  argued  :  first,  that  the  finding  on  the  justifi- 
cation Was  not  justified  by  the  evidence;  secondly,  that  there 
was  no  finding  on  the  justification  at  all;  thirdly,  that  a  find- 
ing on  a  justification  is  nothing  more  than  a  bill  found  which 
the  parties  dare  not  follow  up;  as  if,  forsooth,  there  was  any 
thing  to  follow  Up. 

We  quote  these  passages  to  show  the  wretched  state  of  the 
man's  mind,  the  suspicious  nature  of  his  explanations,  the 
despicable  character  of  his  advocacy.*  His  moml  sense  is  so 
completely  gone^  that  he  constantly  mistakes  shuffling  and 
evasion  for  argument,  and  resorts  to  topics  which,  were  his 
audience  other  than  a  packed  and  partial  one,  would  prove  at 
once  the  ruin  of  his  cause;  for  any  but  a  packed  and  partial 

1  We  are  soiiy  to  be  obliged  ^to  speak  in  this  manneri  for  we  find  that  Mr. 
Harvey  has  grown  rathw  complimentary  to  ourselves  :— 

"  You  have  heard  Mr.  Wilson's  refutation  of  it,  and  when  he  bespeaks  your 
kind  forbearance  because  he  is  bot  practised  in  these  matters,  I  may  be  allowed  to 
suggest  that  he  has  no  claim  to  that  indulgence,  for  he  possesses  advantages  which 
the  most  practised  advocate  never  had.  He  has  had  the  brief  of  his  father-in-law, 
Andrew,  put  into  his  hands ;  he  has  been  furnished  with  the  brief  of  eighteen  law- 
yen,  in  \\»  '  Statement  *  of  the  Benchers  which  is  before  you,  a  distillatioa  of  per- 
verted ingenuity  and  roaiignant  pride.  And  still  more  he  has  before  him  the  Law 
Magatitte,  which  has  devoted  some  ibity  or  fifty  of  its  pages  expiessly  to  sustain  the 
view  taken  by  the  Benchers,  and  I  have  found  no  difficulty  in  tracing  in  the  state- 
tnents  of  Mr*  Wilson,  when  it  was  that  he  was  travelling  out  of  the  little  bye-paths 
bf  his  own  mind  into  the  high  mad  of  intellect  and  capacity.  I  could  easily  dis- 
tinguish in  his  address  the  dimly-reflected  ingenuity  and  learning  of  the  Bencheis, 
and  the  talent  of  the  able  wnter  in  the  Law  Magaane,  from  the  small  and  wander- 
ing suggestions  of  a  mind  little  indebted  either  to  man  or  nature*'*— lUport,  p.  418. 
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audience  would  see  that  a  story  which  is  to  upset  a  verdict 
should  go  plainly,  clearly,  unbrokenly,  without  let,  check, 
quibble,  doubt,  or  hesitation  to  its  end.  How,  to  heap  in- 
stance upon  instance,  could  an  innocent  man  give  such  vary- 
ing accounts  as  the  following: — 
Extract  from    Mr,    Harvey's     Extract  from  Report  of  the  late 


Speech  in  the  House  of  Com- 
mons  on  June  14M,  1832,  as 
corrected  by  himself 

**  I  have  already  stated  that 
a  copy  of  the  agreement  was  in 
the  possession  of  both  parties, 
that  is,  of  Mr.  Andrew  and  my- 
self. On  an  appointed  day  I 
called  at  the  office  of  this  man 
for  the  purpose  of  carrying  this 
agreement  into  execution,  hav- 
ing brought  ray  client  Edward 
Shelley  into  the  town  to  do 
what  was  requisite  on  his  part. 
I  found  Mr.  Andrew,  however, 
unwilling  to  abide  by  the  terms 
of  the  agreement.  He  set  up 
a  new  claim  on  the  part  of  the 
widow  to  dower,  complaining 
that  I  had  dexterously  worded 
the  agreement  so  as  to  exclude 
his  client  from  her  right  in  that 
respect.  I  insisted,  as  in  duty 
to  my  client  I  was  bound  to  do, 
upon  holding  him  to  the  letter 
of  the  agreement,  and  in  reli- 
ance upon  which  as  a  final  set- 
tlement my  client  had  made  his 
arrangements,  and  was  then  ac- 
tually prepared  and  waiting  to 
carry  them  into  effect.  Yet 
Mr.  Andrew  insisted  on  his 
part  that  the  agreement  was 
not  binding  in  law.  I  told  him 
that  written  undertakings  be- 
tween professional  men  on  be- 


Proceedings  before  the  Benchers, 
SfC,  published  by  Mr.  Harvey. 

"  Here  Mr.  Serjeant  Wilde  said, 
it  was  stated  in  the  evidence  of 
Andrew  that  Mr.  Harvey  lefl  the 
ofBce,  saying  he  would  return,  but 
did  not.  The  Learned  Serjeant 
wished  Mr.  Harvey  to  state  how 
that  happened. 

"  Mr.  Harvey  said,  that  he  and 
Thomas  Andrew  met  at  the  office  on 
the  day  in  question  to  ascertain  the 
sum  of  money  to  be  paid  by  Shel- 
ley at  the  period  fixed  by  the  ar- 
rangement. Mr.  Andrew  produced 
a  paper,  purporting  to  be  a  valua- 
tion by  Mr.  Matthews,  of  the  as- 
sets of  old  Shelley ;  that  sum  was 
about  6/.  or  8/.;  and  Mr.  Harvey 
expressed  his  astonishment  at  the 
smallness  of  the  amount,  and  when 
he  left  the  officet  it  was  for  the  pur^ 
pose  of  seeing  Matthews,  and  satis- 
fying his  mind.  He  saw  Mr,  Mat- 
thews, who  was  an  auctioneer  of 
Coggeshall,  and  said,  '  Matthews, 
you  have  made  very  little  of  these 
effects  of  Shelley's.  I  cannot  un- 
derstand it.  You  were  to  take  an 
inventory,  and  value  his  house- 
hold effects,  and  we  are  to  be 
guided  by  that.  Mr.  Andrew 
says  you  have  done  it^  and  it 
amounts  only  to  6/.  or  8/.'  Mat- 
thews replied,  *  I  have  never  been 
spoken  to  on  the  subject.'  Mr. 
Harvey  then  said,  that  as  Andrew 
had  attempted  to  impose  on  him, 
he  would  not  go  back  to  him. 
Matthews  subsequently  valued  the 
goods  at  between  40/.  and  50/. 
These  facts  Mr.  Harvey  stated  in 
his  Narrative  of  1810, 
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half  of  their  clients  were 
honourable  engagements  from 
which  no  man  with  any  regard 
to  character  would  dream  of 
departing,  and  moreover  that 
the  agreement  signed  by  him  I 
should  enforce  if  necessary  by 
application  to  the  Court  of 
King's  Bench.  High  words  en- 
sued, and  I  left  the  office 
threatening  to  move  the  Court 
of  King's  Bench  on  the  subjects 
Out  of  this  meeting  arose  the 
extraordinary  charge  of  Mr. 
Andrew.  With  every  motive, 
and  an  expressed  determina- 
tion not  to  abide  by  the  agree- 
ment, and  with  a  determination 
as  strongly  expressed  on  my 
part  to  force  him  to  the  strict 
execution  of  it,  he  thought  fit 
to  declare  that  I  had  purloined 
that  paper  from  his  office  at 
the  meeting,  the  particulars  of 
which  I  have  just  related.'* 


[Here  intervenes  an  account 
of  Shelley's  confirmation  of  the 
story.] 

"When  he  was  at  Andrew's  ofHce, 
it  was  market  day ;  he  went  out, 
and  having  seen  Matthews,  and 
satisfied  himself  of  the  imposition, 
he  saw  Shelley,  and  stating  to  him 
the  circumstance,  told  him  he 
might  go  home.  When  he  first 
left  the  office  he  intended  to  return  ; 
he  would  not  say  which  he  saw 
first — Matthews  or  Shelley ;  it  be- 
ing 25  years  ago.  There  had 
been  an  arrangement  to  meet  Mrs. 
Shelley  the  widow,  and  her  son- 
in-law,  at  Andrew's  office;  not  as 
had  been  stated  to  pay  the  money 
then,  but  to  ascertain  the  amount 
to  be  paid  at  the  time  stipulated. 
He  went  into  the  office,  which  was 
a  small  one ;  and  he  and  Andrew 
conversed  about  the  undertaking 
— Andrew  said  it  did  not  embrace 
his  client's  right  to  dower;  he 
then  produced  the  paper,  which 
he  said  was  Matthews'  valuation; 
there  were  Mr.  Andrew's  papers, 
and  Mr.  Harvey  had  his  own ;  he 
did  not  know  of  what  they  con- 
sisted; if  it  were  not  for  John 
Andrew  saying  that  he  was  there, 
Mr,  Harvey  could  not  recollect 
that  he  was;  but  as  he  said  so. 
Mr.  Harvey  presumed  that  he  was. 
Not  being  prepared  for  these  pro- 
ceedings, he  had  no  recollection  of 
what  passed,  but  from  the  pa- 
pers." 

In  allusion  to  these  narrations^  the  Morning  Post  re- 
marked: "  In  the  one  story  there  is  a  dispute  about  the 
dower  and  not  a  word  about  the  valuation.  In  the  other 
story  there  is  a  dispute  about  the  valuation  and  not  a  word 
about  the  dower.  In  the  one  story  Mr.  Andrew  insisted 
that  the  agreement  was  not  binding  in  law.  In  the  other 
story  he  is  not  said  to  show  the  slightest  inclination  to  avoid 
the  fulfilment  of  it.  In  the  one  story  Mr.  Harvey  left  the 
office  threatening  to  move  the  Court  of  King's  Bench  (neces- 
sarily, therefore,  without  intending  to  return) :   in  the  other 
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story  he  kft  the  office  for  the  purpose  of  seeing  Matthews 
and  satisfying  his  mind  (fully  intending  to  return).  Is  it  not 
moijstrous  that  a  man,  who  has  givep  these  two  narratives  of 
the  san^e  interyiew,  should  expect  the  slightest  credit  to  he 
given  to  any  statement  he  may  make?  Is  it  not  more  mon- 
strous that  the  man  who  has  given  these  two  narratives  of  the 
same  interview  should  dare  to  impugn  the  truth  of  a  clear 
iiad  CQnsistent  deseription  of  it  which  has  been  given  by  au 
honester  man?''  It  is  very  monstrous^  aij4  yet  these  two 
narratives  do  certainly  agree  in  one  p^ost  essentip.!  pa^tkcuJ^F? 
they  agree  in  stating  that  ThojqoAS  Al^dr^w  W8^  in  ^^ 
room  when  Mr.  Harvey  }eft  it:  they  therefore  flatly  conr 
tradict  John  Andrew's  statement  that  Harvey  availed  him- 
self of  his  brother's  absence  to  W9,lk  off;  indeed  so  confident 
is  Mr.  Harvey  as  to  this  point,  that  ^*  were  it  not  for  John 
Andrew  saying  that  he  was  there,  Mr.  H.  could  not  recol- 
lect that  he  was;"  which  implies  that  Thomas  Andrew 
was  there,  for  otherwise  Mr.  Harvey  must  have  been  left  in 
the  office  by  himself.  Now  what  will  The  Morning  Post  say, 
if  we  prove  that  this  contradiction  has  only  been  hazarded 
since  both  the  Andrews  were  dead^  and  that  both  in  the  Nar- 
rative of  1810  (above  Referred  to)  and  the  Letter  to  the  Jlleq- 
tors  of  Colchester,  he  states  specifically  that  Thomas  Ai^drew 
laft  the  office  to  speak  to  a  gentleman,  and  that  after  waiting 
some  minutes^  he  himself  went  away;  not  in  anger,  not  in  con- 
sequence of  high  ^ords,  not  to  satisfy  his  mind  by  speaking 
to  the  appraiser  gnd  return,  but  because  he  could  wait  no 
longer  and  foresaw  that  no  settlement  would  be  made. 

The  following  ^acount  is  extracted  from  the  Letter  to  the 
Electors  of  Colchester: — 

f*  Due  inHmatien  was  given  to  Shelley,  and  agreeably  to  the  ap- 
pointment I  wen(  to  Mr.  Andrew's  office,  and  was  informed  by  his 
brother  John  Andrew,  that  his  client  had  been  there,  and  promised 
^p  fi^ll  9gain,  We  had  scarcely  entered  upon  the  objeet  of  ouf 
pieetipg,  wh^l)  Mr*  Andreiv  stated  he  had  omitted  tp  introdiu^  ^^^ 
c]^m  of  his  client,  (the  yvidgyit)  te  dQWer  ii|  th^  ^greemept;  P^  ih^ 
gSth  Julyj  ^nd  that  he  shoq}d  fiQW  insist  upon  it.  Against  this  MR* 
ei^pectpd  demand  I  protested,  contending  that  the  TnarriagP  hQo4 
was  giveia  in  lieu  pf  dower,  »nd  th^t  it  was  very  uiiki»4  tpw&tdn 
her  ^on  tQ  set  up  the  claiip.     Th.e^e  joint  ple^s  pf  law  ^nd  t|um.4Bi(jf 
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were  ioefiectual,  and  both  of  n^  became  warm  in  the  es^pression  of 
our  opinions,  Mr*  Apdrew  declaring  he  would  not  ^bide  by  the 
undertaking  if  dower  was  no(  made  a  subject  of  consideration ; 
while  I  protested  against  the  claim,  and  insisted  upon  a  strict  per- 
formance of  the  written  agreement.  Nor  were  our  differences  con- 
fined to  the  claim  of  dower :  a  valuation  of  the  effects  of  the  de- 
ceased was  produced,  amounting  to  something  under  8/.,  and  upon 
expressing  my  surprise  at  the  smallness  of  the  amount,  Mr.  Andrew 
replied  that  they  had  been  valued  by  Mr.  Mathews  the  appraiser. 
Pending  this  discussion,  a  gentleman  entered  the  office,  and  Mr.  Andrew 
accompanied  him  to  an  adjoining  room.  After  I  had  waited  for  hi« 
return  some  minutes,  I  suggested  to  hiii  brother  that  as  I  bad 
several  engagemeQts  in  the  town,  I  pould  wait  no  longer,  at  tb^ 
same  time  intimating  that  from  the  unexpected  claim  made  to 
dqwer,  and  the  unsatisfactory  statement  of  the  yajue  of  the  personal 
effects,  I  could  forsee  that  no  settlen^enl;  wpuld  (hep  be  made.  I 
a^ccordingly  departed.  Upon  entering  the  market  I  saw  Robert 
Mathews,  to  whom  I  expressed  my  surprise  that  he  had  valued  the 
effects  of  the  deceased  Shelley  so  low,  who  instantly  replied,  that  h§ 
had  never  seen  the  effects,  nor  had  he  been  directed  to  value  them : 
at  the  same  time  I  met  Shelley,  to  whom  I  related  what  had  passed, 
and  gave  it  as  my  opinion  that  nothing  would  then  be  done,  and 
that  he  might  return  home,  and  further  told  him  I  was  apprehensive 
the  parties  wished  to  evade  the  agreement  I  had  made  for  him,  and 
that  the  only  way  to  hold  them  to  it,  was  by  being  prepared  with 
the  money  when  due  in  January,  and  rather  than  be  should  be  iiur 
appointed  in  this,  I  offered  to  advance  it  myself^  ^n4  this  he  swore 
to  on  the  trial.  After  I  had  s^ltled  my  other  business  in  the  town 
I  proceeded  hoTne.''«-^p,  S,  9. 

To  Fetum  to  the  Report,  Another  speei^  mists.tement  pf 
tbe  Committee,  is,  tbo^t  Harvey  employed  every  jueans  iq 
carry  the  undertaking  into  effect  as  well  before  as  after  the 
same  is  alleged  to  have  been  taken  away.  It  is  distinctly  in 
evidence  that  Harvey  constantly  evaded  the  completion  of 
the  arrangement;  and  it  was  found  necessary  to  carry  the 
case  of  Rudkin  v.  Shelley  to  trial  in  1810,  when  the  plaintiff* 
had  a  verdict.^ 

All  the  specific  statements  of  the  committee  being  glaringly 
untrue,  we  need  hardly  Bay  that  the  general  coiiclusion  as  to 

^  See  Statement  prepared  Jbr  the  Judges,  in  which  Harvey's  several  postppBdments 
are  eoumerated.  See  also  Proceedings  befois  the  Benehers  (priated  aa  Popery  bjr 
the  House  of  Cotamons,)  p*  88. 
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this  case  has  a  very  weak  foundation  to  rest  upon.  The  only 
new  evidence  (if  an  old  story  furbished  up  for  the  occasion 
can  be  called  new)  is  that  of  CoUis,  who  kindly  took  the 
place  of  Unwin,  on  Unwin's  declining  to  play  the  part  that  an 
attorney  named  Dixon,  the  foster-father  of  the  story  of  the 
confession,  had  allotted  to  him.^ 

Collis  states  that  sometime  in  1821  or  1822,  John  Andrew 
said  to  him,  in  his  (J.A.'s)  lodgings  in  Liquor  Pond  Street, "  I 
tell  you  more  now,  Collis,  than  I  ever  told  any  body:  Harvey 
is  a  much  injured  man,  and  he  never  stole  them  papers,  and 
that  my  brother's  clerk  well  knew."  In  1826  he  again  saw 
John  Andrew,  then  in  a  dying  state  at  Coggeshall,  who  con- 
firmed his  former  confession,  and  begged  Collis  to  be  silent 
on  the  subject  for  fear  Thomas  Andrew  should  withdraw  his 
protection  from  his  (J.  A/s)  wife.  The  story,  as  we  formerly 
observed,  is  of  a  nature  which  it  is  very  difficult  to  contradict, 
but  we  do  not  believe  a  word  of  it ;  for  Collis,  who  described 
himself  as  a  brewer  and  baker,  turns  out  to  be  the  keeper  of 
a  common  beer  (vulgarly  called  a  Tom  and  Jerry)  shop, 
which  has  more  than  once  attracted  the  attention  of  the  ma- 
gistrates; it  has  been  proved  that  John  Andrew  was  not 
lodging  in  Liquor  Pond  Street  at  the  time  when  Collis  says 
the  principal  conversation  took  place  there;  and  a  number  of 
persons  (including  the  minister)  who  attended  John  Andrew 
in  his  last  illness,  declare  that  he  made  no  allusion  whatever 
to  the  trial,  and  appeared  to  have  nothing  particular  on  his 
mind.  They  also  flatly  contradict  what  Collis  says  as  to  the 
difficulty  of  finding  John  Andrew  in  Coggeshall,  and  alto- 
gether establish  a  very  strong  presumption  that  Collis  never 

saw  him  during  his  last  illness  at  all. 

As  Mr.  Harvey's  case  depends  almost  exclusively  on  this 

vntness,we  shall  copy  a  passage  from  that  gentleman's  speech, 
to  show  that  what  we  are  now  stating,  as  to  the  doubt  thrown 
upon  his  testimony^  is  not  a  mere  inference  of  our  own : 

"  This  witness  has  been  received  by  the  honourable  committee, 
and  he  has  given  the  following  evidence : 

«  See  Law  Magazine,  vol.  xi.  (No.  23),  p.  136,  where  Dixon's  letter  is  copied. 
Unwin  denies  to  the  committee  that  he  had  ever  mentioned  the  confession  to  Dixon 
as  a  fact;  and  states  specifically  that  Dixon's  letter  is  a  misrepresentatioQ  of vsrbat 
he  said  \  yet  the  first  person  with  whom  Collis  communicates,  the  person  chosen  to 
correct  the  first  narrative  of  his  discovery,  turns  out  to  be  the  same  Mr.  Pixon. 
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*  Did  you  see  him  (speaking  of  John  Andrew,  the  brother,  clerk 
and  witness  of  defendant)  any  time  in  the  years  1821  or  1822? — 
Yes,  I  saw  him  somewhere  about  1821  or  1822. 

*  Where  was  that? — It  was  in  Liquorpond  Street,  Gray's  Inn 
Lane,  No.  48. 

*  Was  he  lodging  there? — He  was  lodging  there ;  he  had  some 
furniture  there  at  that  time. 

*  Had  you  any  conversation  with  him  at  that  time  respecting  Mr. 
Harvey? — I  was  living  then  at  Witham,  and  I  came  up  to  London 
about  that  time,  and  went  to  see  him  ;  he  asked  me  what  was  the 
conversation  of  the  place,  and  what  the  local  occurrences,  were,  and 
what  was  going  on  in  the  country.  I  told  him  the  chief  conversa* 
tion  was  respecting  Mr.  Harvey  and  Mr.  Andrew,  respecting  Mr, 
Harvey. being  called  to  the  bar  about  that  time. 

*  Was  it  the  subject  of  conversation  at  the  time  to  which  you 
allude  that  Mr.  Harvey  had  applied  unsuccessfully  to  be  called  to 
the  bar? — A  great  deal  of  the  talk  was  about  Mr.  Harvey  being 
called  to  the  bar ;  and  I  said,  "  There  is  a  great  deal  of  their  con- 
versation about  your  evidence  being  the  chief  cause  of  his  not  being 
called  to  the  bar." 

*  Did  he  make  any  reply  ? — Yes ;  and  he  asked  me  what  I 
meant,  and  I  said,  "  They  say  the  reason  why  he  was  refused  was 
respecting  your  swearing  he  stole  some  papers  from  your  brother's 
office;"  and  he  said,  **  That  I  never  did  swear." 

*  Are  you  sure  that  was  precisely  what  he  said? — I  am  sure  that 
was  precisely  what  he  said,  that  he  never  did  swear  that;  and  he 
said,  "  I  will  tell  you  more  now,  Collis,  than  lever  told  any  body;" 
he  said,  '^  Harvey  is  a  much  injured  man,  and  he  never  stole  them 
papers,  and  that  my  brother's  clerk  well  knew." 

*  Are  you  certain  that  he  said  that  to  you? — I  am  positive  of  it» 

*  Did  he  name  that  clerk? — "  His  brother's  clerk  well  knew;" 
that  was  what  he  said. 

'  Did  he  name  that  clerk  ? — No.' — (Vide  Collis' s  Evidence,  p.  163, 
337  and  S55.) 

*'  Now  in  this  evidence  a  discrepancy  has  been  proved,  from 
which  an  attempt  is  made  to  affect  the  general  truth  of  Collis*s  teS'- 
timony.  He  says  the  conversation  took  place  at  Mr.  John  An- 
drew's lodgings  in  Liquorpond  Street.  Now  it  is  proved  that  he 
removed  from  these  lodgings  in  1819,  and  my  rejection  by  the 
Benchers,  which  led  to  this  conversation,  did  not  take  place  till 
1821."— Hepor^  p.  412. 

We  shall  not  trouble  our  readers  with  the  flimsy  sophistry 
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by  which  Mr.  Harvey  endeavours  to  anticipate  the  inevitable 
effect  of  the  discrepancy.  If  two  characters  are  to  be  blasted 
and  a  solemn  verdict  reversed  upon  such  evidence,  there  is  no 
longer  any  safety  for  any  man.  We  must  not  forget  to  men- 
tion that  Mr.  Ephraim  Evans  gave  a  viva  voce  version  of  his 
tale  about  the  clerk  ;^  but  Judging  from  the  cross-examination, 
it  is  quite  clear  that  the  committee  discredited  it. 

The  evidence  as  to  motive  remains  pretty  nearly  as  it  stood, 
if  we  except  Mr.  Blick^s  evidence,  who  seems  to  think  it  a  moot 
point  whether  Harvey  rendered  himself  personally  responsible 
for  the  fulfilment  of  the  undertaking  or  not.  He  founds  this 
opinion  on  the  words,  "  And  we  further  agree,''*  &c.  We  re- 
quest particular  attention  to  Mr.  Wilson's  able  comment  on 
this  portion,  and  another  material  portion,  of  the  case  i 

*'  I  say  there  has  been  nothing  yet  to  impeach  John  Andrew's 
te8timony>  or  to  show  he  was  not  a  witness  worthy  of  credit :  but  I 
can  show  further,  by  Mr.  Harvey's  own  mode  of  stating  it,  that  he 
confirms  Mr.  John  Andrew's  testimony,  and  admits  indirectly  that 
he  did  refuse  the  copy  of  the  undertaking.  If  you  will  turn  to  page 
151  of  the  Papers  printed  by  order  of  the  House,  where  Mr.  Har- 
vey's Narrative  is  set  forth,  you  will  find  he  clearly  admits  he  did 
refuse  a  copy  of  the  undertaking.  He  is  setting  out  a  conversation 
between  him  and  Andrew,  and  he  says  expressly,  '  Had  you  (I  con- 
tinued) asked  me  for  a  copy  of  my  undertaking  as  became  a  gentle- 
man, instead  of  charging  me  with  stealing  it,  you  should  instantly 
have  had  it,  and  so  you  shall  still.*  So  that,  according  to  his  own 
statement  in  his  Narrative,  he  does  refuse  a  copy,  although  he  says 
Mr.  Andrew  may  have  a  copy  upon  certain  terms;  that  is,  he 
makes  it  a  condition  precedent  that  it  shall  be  asked  for  in  the  lan- 
guage of  a  gentleman ;  and  because  it  was  not  asked  for  in  the  lan- 
guage of  a  gentleman,  he  refused  to  give  him  9  copy.  That  cer- 
tainly confirms  John  Andrew's  evidence,  which  states  that  Mr- 
Harvey  had  refused  a  copy.  I  refer  to  that  statement  on  the  part 
of  Mr.  Harvey,  as  confirmatory  of  John  Andrew's  testimony ;  not 
that  it  needs  confirmation,  for  it  is  not  contradicted,  but  Mr.  Har- 
vey himself  indirectly  confirms  it.  Then  with  regard  to  the  promise 
to  return,  Mr.  Harvey  and  his  counsel  both  admit  that  fact,  that  he 
promised  to  return  to  the  office  of  Mr.  Andrew,  though  he  denies  it 
in  his  Narrative  at  the  time.     He  admits  it  in  one  place,  and  denies 

'  L.  M.  No.  XXIII.  p.  134. 

^  Mr.  Blick  also  proves  that  Andrew  entertaiaed  no  fear  of  the  result  of  the  trial; 
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it  in  another,  and  I  will  take  his  admission;  it  is  in  page  89  of  his 
own  Report  of  the  Proceedings  before  the  Benchers;  after  giving 
his  conversation  with  Matthews  about  the  valuation  Of  the  effbcts'^ 
be  (Harvey)  says :  *  Then  as  Andrew  had  attempted  to  impose  upon 
him,  he  would  not  go  back  to  him;'  find  a  little  lower  down,  in  the 
same  page  of  the  Report,  Mr.  Serjeant  Wilde  says,  that  when  he 
(Harvey)  first  left  the  office^  he  intended  to  return.  This  is  Mr. 
Harvey's  account  with  regard  to  the  promise  to  return,  which  is 
sworn  to  by  John  Andrewi  and  not  contradicted ;  and  I  say  the  tes- 
timony of  John  Andrew,  upon  that  subject,  is  borne  out  by  Mr. 
Harvey's  own  mode  of  stating  it.  In  page  ^Q  of  his  Speech  and 
Reply,  he  says,  *  I  called  at  the  office  of  this  man  for  the  purpose  of 
carrying  this  agreement  into  execution.'  That  confirms  Andrew's  ' 
statement,  which  is,  that  that  meeting,  on  the  ^7th,  was  for  a  final 
arrangement,  though  Mr.  Harvey  chooses  to  say  it  was  not.  Then 
it  goes  on  to  say,  *  Yet  Mr.  Andrew  insisted,  on  his  part,  that  the 
agreement  was  not  binding  in  law.'  Now  I  beg  the  committee  will 
look  at  this.  It  was  asked,  what  possible  motive  could  Harvey 
have  had  for  carrying  off  this  undertaking?  And  it  was  said,  that  it 
was  not  an  undertaking  binding  upon  him,  but  merely  a  consent  on 
the  part  of  his  client.  Mr.  Blick  was  examined  to  that  point,  and 
he  tliought  he  was  bound  to  the  extent  of  61, ;  but  that  is  not  the 
way  to  put  it.  The  question  is  not  what  was  the  undertaking  on  the 
part  of  the  attomies,  and  whether  it  was  in  fact  binding  upon  them; 
the  question  is,  did  they  consider  it  bmding?  That  is  the  way  to.  get 
at  their  motives.  If  they  considered  it  binding,  it  equally  accounts 
for  their  motives  as  if  it  really  was  so. 

"  Committee, — That  is,  if  Harvey  considered  it  binding. 

<'  Mr.  Wilson.^^And  to  show  he  did,  I  read  this  passage  from  his 
Speech,  at  page  66 :  'I  told  him  that  written  undertakings  between 
professional  men,  on  behalf  of  their  clients,  were  honourable  engage- 
ments, from  which  no  man,  with  any  regurd  to  character^  would 
dream  of  departing^  and  moreover,  that  the  agreement  signed  by 
him^  I  should  enforce,  if  necessary,  by  application  to  the  Court  of 
King's  Bench.'  So  that  he  clearly  considered  it  as  a  binding  engage«- 
ment,  and  that  it  was  a  reflection  on  his  honour  to  imagine  he  could 
wish  to  avoid  fulfilling  it. 

**  CommUiee. — But  it  is  a  singular  mode  of  reasoning  to  say  he 
thought  himself  bound  in  honour  to  fulfil  his  engagement,  and  commiited 
a  theft  to  saoe  his  honour, 

*'  Mr,  Wilson. — The  question  is  as  to  motives.  The  question  is 
put  in  this  way :  What  motive  could  Mr.  Harvey  have  for  taking 
away  this  undertaking?  If  he  thought  it  binding  upon  him,  he  had  a 
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motive;  and  that  he  did  consider  it  a  binding  undertaking,  I  refer  to 
this  passage  tojshow. 

"  Committee, — Binding  in  honour. 

"  Mr.  Wilson, — That  ought  to  be  sufficient  with  every  man. 
However,  I  do  not  mean  to  say  I  rest  the  question  of  motive  solely 
upon  that,  I  merely  mention  it  as  a  circumstance.  It  also  appears 
in  proof  before  the  committee,  that  this  man  Shelly,  the  defendant  in 
this  action,  in  whose  behalf  Mr.  Harvey  was  acting,  was  a  carpenter, 
-then  employed  by  Mr.  Harvey  about  his  own  house,  in  doing  work 
for  him ;  and  on  the  principle  of  reciprocity,  it  was  much  more  con- 
venient to  Mr.  Harvey  to  pay  this  carpenter's  bill  in  law  than  in 
money.  •» 

"  Committee. — Do  you  think  so? 

*'  Mr,  Wilson, — I  do.  I  should  think  so  if  I  had  got  a  carpenter 
about  me.  Mr.  Harvey  therefore  had  a  motive  for  increasing  the 
costs^  and  protracting  the  business,  instead  of  settling  it  finally,  as 
was  intended  by  the  other  party,  on  the  27th  of  October ;  and  I  will 
show  you  that  he  brought  his  action  against  this  same  man,  though  he 
says  in  his  Narrative  that  he  advised  him  more  as  a  friend  than  in 
any  other  character.  I  will  show  he  brought  his  action  against  him, 
and  charged  him  for  all  the  advice  he  had  given  him ;  and  it  will 
appear  further,  that  Shelly  bad  a  good  defence  to  the  action ;  that  he 
defended  it  on  the  ground  that  he  had  paid  Mr.  Harvey  all  his  de- 
mand ;  that  he  substantiated  his  defence,  and  that  Mr.  Harvey  actu- 
ally paid  the  man  his  costs.  That  appears  in  the  proceedings  in  the 
action,  Harvey  v.  Shelly,'  which  are  before  you.  Then  there  are  two 
or  three  circumstances  which  Mr.  Harvey  refers  to  in  his  Narra- 
tive; first  of  all  he  charges  the  two  Andrews  with  a  conspiracy 
against  bim ;  however  that  has  been  subsequently  abandoned,  for  his 
counsel,  Mr,  Serjeant  Wilde,  says  distinctly  he  had  no  idea  but  An- 
drew's impression  was,  that  Mr.  Harvey  had  taken  the  paper,  and 
that  he  had  acted  bondjide  at  the  time ;  therefore  that  does  away  with 
all  idea  of  a  conspiracy.  Now  there  is  another  circumstance  to 
which  I  would  refer.  It  is  rather  a  new  mode  to  call  on  parties  to 
show  what  motive  another  could  have  in  doing  any  act,  when  the 
evidence  is  so  clear  as  to  induce  a  conviction  that  the  act  was  done 
by  that  other.  It  is  rather  unusual  to  say  you  must  show  a  motive 
even  where  it  is  distinctly  proved  that  the  offence  has  been  commit- 
ted; that  is  rather  a  new  way  of  proceeding;  however,  it  seems  to  be 
insisted  on  here.     Now  I  have  already  stated  that  the  action  was,  at 

1  This  makes  case  the  sixth,  and  should  be  added  to  the  list,  ante,  p.  374. 
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the  time  in  question,  ripe  for  trial ;  and  when  Mr.  Andrew  got  his 
verdict,  he  would  have  had  his  judgment  and  execution  early  in  the 
November  following.  Then  Mr.  Harvey  effects  this  arrangement, 
by  which  he  gets  Mr.  Andrew  over  the  assizes,  and  afterwards,  on 
the  £8th  of  October,  when  he  meets  to  settle  the  cause,  he  has  this 
interest  in  not  settling  it,  that  having  obtained  the  benefit  of  the  un- 
dertaking by  getting  his  opponent  over  the  assizes,  he  then  leaves 
Mr.  Andrew  in  the  lurch,  and  says,  *  Now  I  will  not  perform  my 
part  of  the  undertaking ;'  and  I  may  assign  that  as  a  motive  why  he 
should  carry  it  off.  He  will  not  give  Andrew  the  benefit  of  the  un- 
dertaking to  which  he  was  entitled ;  the  consequence  was  that  An- 
drew was  tied  up  till  the  following  March  ;  he  could  not  get  that 
cause  ready  for  trial  again  until  March,  1810 ;  therefore  Mr.  Har- 
vey carries  his  adversary  over  the  assizes,  and  there  leaves  him, 
without  any  of  that  benefit  from  the  undertakings  to  the  perform- 
ance of  which  he  was  by  the  terms  of  that  arrangement  entitled* 
That  also  supplies  a  motive  for  carrying  off  the  undertaking. 

'*  Then,  sir,  Mr.  Harvey  also  says,  that  at  this  trial  justice  was 
not  done  him.  Now  it  is  one  remarkable  circumstance,  that  all  the 
causes  which  Mr.  Harvey  alleges  against  this  verdict  in  Harvey  v. 
Andrew,  as  well  as  against  that  in  Frost  v.  Harvey,  were  substantial 
grounds  for  obtaining  a  new  trial,  if  there  had  been  any  truth  in 
them.  The  obvious  inference  is,  that  there  was  no  truth  in  them, 
for  Mr.  Harvey  acquiesced  in  the  verdicts,  which  were  not  attempted 
to  be  disturbed,  when  they  might  have  been  in  the  ordinary  course 
of  law;  he  acquiesced  in  the  verdicts,  and  to  this  day  no  attempt  has 
been  made,  nor  could  now  be  made,  to  disturb  them  by  any  legiti- 
mate meaiis.  He  has^  however,  the  benefit  of  this  inquiry,  to  see 
what  he  can  do  now  the  parties  and  the'  witnesses  are  almost  all  of 
them  dead,  and  legitimate  evidence  is  not  to  be  got  at,  and  accord- 
ingly he  brings  forward  nothing  but  loose  testimony,  and  stories  of 
dead  men's  confessions,  and  anything  of  that  sort  he  can  lay  hold  of. 
Then,  as  to  the  confusion  which  Mr.  Harvey  alleges  prevailed  in 
court,  and  in  consequence  of  which  he  says  a  fair  trial  could  not  be 
obtained,  ^nd  he  brings  Mr.  Warne  and  Mr.  Wimburne  to  speak  to 
it ;  that,  like  the  other  stories^  is  plainly  an  after- thought,  for  you 
see  in  his  Narrative  of  the  trial  in  1810,  when  he  is  giving  a  parti- 
cular account  of  the  matter,  he  never  says  one  word  about  the  con- 
fusion in  the  court ;  you  cannot  find  it  in  any  part  of  his  Narrative. 
That  is  a  strong  circumstance  to  show  there  really  was  no  such 
thing  existing.  It  was  not  present  to  his  mind  at  that  time,  when 
he  had  such  an  interest  in  complaining  of  it,  if  the  fact  was  as  he 
would  now  represent  it."— Report,  p.  394 — ^%*  , 
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Will  Mr.  O'Connell — for  whenever  we  find  a  piece  of  casu- 
istry interjected  to  break  the  current  of  an  argument,  we 
feel  quite  sure  that  committee  is  no  other  than  the  Liberator — 
will  Mr.  O'Connell  permit  us  to  ask  him  if  he  ever  read  the 
Pkedre  of  Racine — 

'<  Que  ne  demande  point  votre  bonneur  menace  ? 
C'est  un  tresor  trop  cfaer  pour  oser  le  commettre. 
Qaelque  loi  qu'il  vous  dicte,  il  laut  vous  y  souroettre, 
Madame ;  ei  pour  sauDer  totre  honneur  combattUt 
Ilfaut  immoler  tout,  et  mime  la  vertu" 

We  also  find  Joseph  Surface  complaining :  ^'  I  begin  now  to 
wish  I  had  not  made  a  point  of  gaining  so  very  good  a  charac^ 
ter,  for  it  has  brought  me  into  so  many  confounded  rogueries, 
that  I  fear  I  shall  be  exposed  at  last.'^  In  one  point  certainly 
this  parallel  must  be  admitted  to  fail ;  no  one  can  accuse  Mr. 
Harvey  of  acquiring  too  good  a  character  at  any  period  of  his 
life;  to  say  the  truth,  his  character  was  never  worth  the  risk 
or  trouble  of  a  crime,  and  we  believe  the  more  solid  and  sub- 
stantial motive  of  postponing  the  payment  of  the  money  and 
increasing  the  costs,  to  have  been  the  actuating  one. 

The  evidence  of  Mr.  Wame,  an  attorney  and  one  of  Mr. 
Harvey's  warmest  friends,  establishes  that  the  costs  were  in- 
creased thirty  or  foxly  pounds  by  the  delay,  and  that  Harvey 
did  eventually  advance  the  money  required*  for  the  settle- 
ment. 

"  Do  you  know  what  payment  was  made  at  the  end  of  that  trial? 
— I  do  not;  the  money  did  not  pass  through  my  hands,  and  I  do 
not  know. 

"  You  are  not  aware  there  was  140/.  paid? — I  have  heard  there 
was,  and  I  have  no  doubt  about  the  fa^t;  it  would  be  inereased/I 
should  think,  some  301.  or  40/, 

"  That  would  be  a  charge  on  Mr.  Harvey's  client? — Yes,  and  to 
the  benefit  of  the  attorney. 

"  With  reference  to  your  answer,  that  you  never  could  conceive  a 
motive  for  Mr.  Harvey's  taking  this  paper,  did  you  ever  hear  it 
suggested  that  Mr.  Harvey  had  promised  to  get  the  money  for 
Shelly,  and  that  if  he  could  not  get  it  in  any  other  way,  be  himself 
would  advance  it  to  Shelly? — I  think  1  did  hear  that;  and  in  fact 
Mr.  Harvey  did  give  me  the  money  to  pay  it. 

''  For  Shelly?— For  Shelly." 
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In  the  concluding  part  of  the  extract  from  Mr.  Wilson's 
address^  it  is  objected  that  Mf.  HaiTcy,  according  to  his  own 
showing,  was  clearly  entitled  to  a  new  trial,  but  that  he  never 
so  much  as  applied  for  one.  Upon  this  occasion,  it  would 
seem,  he  acted  under  the  advice  of  Mr.  Wame.  After  stating 
the  scene  of  disorder  that  took  place  in  the  court  towards  the 
conclusion  of  the  trial,  in  consequence  of  the  disorderly  con- 
duct of  an  Irish  regiment  quartered  in  the  town,  Mr.  Wame 
states: 

**  Did  you  advise  Mr.  Harvey,  under  those  circumstances^  as  your 
friend  and  client,  to  apply  for  a  new  trial? — Certainly  I  did  not.  I 
did  not  think  he  ought  to  have  applied  for  it.  I  believe  the  verdict 
did  him  no  harm,  and,  under  all  the  circumstances,  rather  than  in- 
volve himself,  I  believe  I  advised  him  not  to  move  for  a  new  trial. 

"  Why  did  you  give  him  that  advice  ? — Because  he  had  not  lost 
any  business  by  it,  and  it  bad  occasioned  him  a  great  deal  of  trouble. 

"  When  was  it  tried? — At  the  Spring  assizes,  1810. 

"  The  new  trial  must  have  been  moved  for  within  the  four  first 
days  of  the  next  term  ? — Just  so. 

*'  Hoijo  then  could  you  ascertain  'whether  he  had  lost  any  business  be- 
tween  the  time  of  the  trial  and  the  following  term? — I  do  not  recollect 
exactly  when  the  term  began,  but  I  speak  with  reference  to  the  time 
when  the  original  charge  was  made. 

"  You  do  not  mean  from  the  time  of  the  verdict  being  given? — 
No;  from  the  time  of  the  charge  being  instituted  in  the  first  in- 
stance, 

*'  The  charge  was  instituted  by  Mr.  Harvey  against  Andrew  in 
the  first  instance  ? — No  j  by  Andrew  against  Harvey. 

*'  The  ground  of  your  advice  was,  that  as  he  had  not  lost  any 
business  since  Andrew  had  taxed  him  with  this  matter,  you  did  not 
think  it  right  to  advise  him  to  move  for  a  new  trial  ? — I  did  not. 

*  With  reference  to  your  answer,  the  committee  wish  to  know 
whether  you  did  not  think  the  verdict  of  the  jury  against  Mr.  Har- 
vey would  have  more  effect  upon  his  business  than  a  mere  charge? 
— No,  I  did  not  think  it  would ;  I  had  collected  the  opinions  of  a 
great  number  of  persons  present  at  the  trial,  and  they  all  agr0ed 
with  roe,  that  there  was  not  the  slightest  pretence  for  this  charge 
being  made  against  Mr.  Harvey. 

*'  Why  did  you  collect  their  opinions  after  the  verdict?— I  was 
known  to  a  great  many  persons  in  the  town  of  Chelmsford,  and  I 
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had  spoken  to  a  great  number  of  persons  on  the  subject,  and  not  one 
that  I  spoke  to  was  of  opinion  there  was  any  foundation  for  the 
charge." — Report^  p.  148. 

•  *'  Were  you  of  opinion,  legally  speaking,  there  were  sufficient 
grounds  to  justify  moving  for  a  new  trial? — I  think  there  were. 

"  Did  you  not  think,  as  a  professional  man,  that  where  a  verdict 
had  been  obtained  under  circumstances  such  as  you  have  described, 
and  there  being  in  your  opinion  sufficient  ground  to  move  for  a  new 
trial,  it  was  worth  Mr.  Harvey's  while  to  move  for  a  new  trial,  in 
order  to  remove  the  effect  which  that  verdict  must  have  produced  ? 
— I  should  have  thought  not  under  circumstances. 

"  Then  it  was  under  some  peculiar  circumstances  with  regard  to 
Mr.  Harvey's  case,  which  induced  you  to  give  the  advice  you  did? 
Most  assuredly. 

''  Suppose  a  man  had  been  accused  of  perjury  or  forgery,  and  he 
brought  an  action,  and  there  was  a  justification,  and  that  justification 
was  found  by  the  jury  to  be  made  out,  do  you  not  think  a  person 
would  be  bound  to  endeavour  to  remove  that  stigma  by  every  means 
in  his  power? — That  must  depend  on  circumstances;  the  evidence 
adduced  on  the  part  of  the  defendant  completely  negatived,  in  my 
opinion,  the  fact  that  Harvey  did  steal  the  paper. 

"  But  all  the  world  will  know  the  verdict,  though  they  will  not 
know  the  evidence.  Do  you  not  think  it  is  a  part  of  the  duty  of  a 
man  who  values  his  character  to  take  every  means  in  his  power  to 
set  himself  right? — It  depends  on  all  the  circumstances  relative  to 
the  charge."— p.  149. 

We  can  assure  Mr.  Wame  that  he  is  here  sacrificing  his 
own  character  for  discretion  without  the  most  distant  chance 
of  benefiting  his  friend.  No  one  will  believe  either  that 
he  gave  such  advice  or  that  Mr.  Harvey  acted  upon  it. 
Mr.  Harvey  has  certainly  more  than  once  averred,  that  the 
gross  absurdity  of  the  verdict,  and  its  utter  want  of  founda- 
tion in  the  evidence,  were  with  him  main  motives  for  ac- 
quiescing in  it :  in  other  words,  that  he  thought  the  chai'ge 
deserving  of  notice,  so  long  as  it  rested  upon  hearsay^  but 
wholly  undeserving  of  notice  from  the  moment  it  had  been 
confimied  by  the  solemn  judgment  of  a  court.'  But  he  has 
given  us  so  many  motives  to  choose  from,  that  we  cannot 

^  Does  Mr.  Wame  or  does  Mr*  Harvey  expect  us  to  believe  that  the  costs  were 
A  matter  of  indiffereQce? 
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insist  on  binding  him  to  one.  We  think^  however,  we  have  a 
right  to  know  distinctly  whether  he  conceived  himself  legally 
entitled  to  a  new  trial  or  not,  yet  even  that  is  unluckily 
impossible: 


"I  did  not|  of  course,  acquiesce  in 
the  judgment  of  that  verdict,  and  in 
the  outset  thought  of  nothing  hut  ap- 
plying to  the  court  for  a  new  trial, 
for  which,  however,  upon  conference 
with  my  cotauel,  it  did  not  appear 
there  uhu  amf  sufficient  legal  ground" 
^Speech  and  R^y  in  1832,  p.  731. 


"  Others  will  he  led,  after  reading 
this  letter,  to  say.  Surely  you  had 
good  grounds  upon  which  to  apply 
to  the  court  for  a  new  trial.  As- 
suredly I  had,  and  especially  upon 
two  points  (the  omission  of  his  coun- 
sel to  read  an  affidavit,  and  the  con- 
fusion of  the  coiut):  every  profes- 
sional reader  will  admit  that  here 
was  abundant  grounds  for  a  new 
trial,  and  the  suhject  received  the 
greatest  attention  of  myself  and  my 
friends." — Letter  to  the  Electors  of 
Colchester,  p.  22.— 1822. 

''With  regard  to  the  verdict  in 
Harvey  v.  Andrew,  I  insist,  and  I 
am  sure,  there  is  not  a  lawyer  in 
England  who  reads  the  trial,  delibe- 
rately and  without  prejudice,  but  will 
concur  with  me,  that  the  verdict  is 
utterly  unwarranted  by  the  byv- 
dence"^Speech,  25th  July,  1834. 
Minutes,  p.  419. 

We  contrasted  two  of  these  passages  in  our  former  article, 
but  we  quote  them  again  for  the  purpose  of  explaining  that 
they  are  virtually  statements,  not  of  individual  opinion,  but  of 
fact.  If  what  Mr.  Harvey  now  states  in  relation  to  the 
trial  be  true,  it  cannot  be  true  that  no  legal  ground  appeared 
upon  conference  with  his  counsel.  Mark,  too,  the  dates  of 
these  assertions,  1822, 1832, 1834!  the  intervening  year  (1832) 
being  the  date  of  the  statement  which  militates  against  the 
rest.  One  more  contradiction : — he  told  the  electors  of  Ck)l- 
Chester  that  he  declined  moving  for  a  new  trial,  though  sure 
of  having  one,  because  he  was  at  the  mercy  of  John  Andrew, 
the  same  John  Andrew  who  neutralized  all  the  effect  of  his 
evidence  by  refusing  to  swear  positively :  he  tells  the  com- 
mittee that  he  declined  moving  for  a  new  trial  because  he 
fcniew  the  judges  to  be  too  prejudiced  to  grant  him  one,  how-^ 
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ever  clear  bis  right  to  it.  So,  then,  this  young,  pttblie-Bpiritad, 
thriving,  tal^tted  and  promising  attorney,  whose  iimocenoe 
was  implicitly  believed  in  his  own  county  even  a|ler  two  ver« 
diets  impugning  it,  declined  appearing  in  Westminster  Hall 
for  fear  the  prejudices  there  prevailing  against  him  might  lead 
to  the  denial  of  justice,  in  a  case  too  clear  for  cavil,  with  an 
attorney  of  doubtful  character  for  his  adversary ! 

The  case  of  Frost  v.  Harvey  is  so  deceitfully  stated  in  the 
Report,  that  we  are  obliged  to  trouble  our  readerfi  with  ano- 
ther brief  recapitulation  of  it. 

The  charge  in  substance  is  that  Mr.  Harvey  defrauded  Frost 
of  600Z.    The  admitted  facts  are  as  follows.     Frost,  who  had 
been  Harvey's  clieat,  bad  brought  an  action  against  him  for  the 
arrears  of  an  account.    The  action  was  referred,  and  in  the 
course  of  the  proceedings  before  the  arbitrator  facts  transpired 
sufficient  to  ground  a  suspicion,  that  Harvey  had  been  em- 
ployed to  sell  an  estate  for  Frost,  that  he  sold  it  for  1450Z.,  but 
bad  only  accounted  to  Frost  as  on  a  sale  for  960Z.,  and  appro- 
priated the  residue  to  bis  own  use.  Upon  this  discovery, Harvey 
availed  himself  of  the  first  opportunity  to  withdraw  the  mat- 
ter from  the  arbitrator's  jurisdiction,  and  the  action  proceeded 
in  the  usual  way,  a  demand  for  the  overplus  being  now  added 
to  the  original  demand.     Notice  was  given  for  the  Chelms- 
ford Assizes  to  be  holden  on  March  7th,  1814.     On  the  28th 
February  he  applied  to  a  judge  at  chambers  to  put  o£Pthe 
trial,  upon  an  affidavit  made  by  himself  and  a  clerk,  that  one 
Amor,  a  necessary  and  material  witness,  could  not  be  found 
after  a  careftil  and  diligent  search.     Frost's  attorney  found 
Amor  the  same  day,  and  the  application  was  refused.     On 
the  4th  of  March  Mr.  Harvey  applied  again  upon  an  affidavit 
by  himself  and  the  same  clerk,  stating  that  one  Harrison  was 
a  necessary  and  material  witness,  that  great  diligence  had 
been  used  in  searching  for  him,  but  in  vain.     Harrison  was 
found  and  subpoenaed  the  same  day  in  his  own  chambers, 
and  the  second  application  shared  the  fate  of  the  first.     On 
March  6th  Harvey  received  a  formal  notice  that  Amor  and 
Harrison  were  prepared  and  willing  to  attend  the  assizes,  but 
he  omitted  to  subpoena  either  of  them.     On  March  7th,  the 
first  day  of  the*assizes,  Mr.  Harvey  made  a  third  application 
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to  pot  off  the  trial  on  an  affidayit  that  one  Best  was  a  neces- 
sary and  material  witness,  and  was  too  ill  to  attend.  Mr. 
Hanrey,  eren  when  pressed  by  the  judge,  declined  stating 
to  what  fact  he  expected  Best  to  speak,^  and  the  judge  w^gor 
tually  refused  to  postpone  the  trial  unless  400Z.  was  paid  into 
court.  Mr.  Harvey  being,  as  he  says,  unable  ijb  do  this,  left 
the  court,  and  the  cause  was  taken  as  an  undefended  one«  It 
was  then  proved  distinctly,  that  Harvey  had  sold  Frost's  estate 
for  1460Z.  to  one  Skingley ;  that  by  a  secret  understanding 
with  Skingley,  950L  was  stated  as  the  consideration  in  the 
deed  of  conveyance ;  the  r^naining  6002.  being  kept  secret 
and  paid  by  Skingley  to  Harvey  without  the  knowledge  i^ 
privity  of  Frost.  Skingley  himself  proved  the  secret  under- 
standing ^xoA  surreptitious  payment ;  and  the  deed  of  ccmyey- 
ance  from  Frost  to  Skingley,  stating  the  consideration  as 
950/.,  was  produced.  The  judge  declared  the  transaction  to 
be  a  pQost  scandalous  (me»  and  Frost  had  a  verdict  for  the 
whole  of  his  demand.  The  day  after  the  trial  Mr,  Harvey 
addressed  a  letter  to  the  Chelmsford  Chronicle,  stating  that 
but  for  Best's  illness  he  could  have  proved  (anumgst  other 
matters)  an  agreement,  whereby  Frost  agreed  to  sell  him  the 
estate  for  950/.,  and  a  subsequent  agreement  betwem  Sking- 
ley and  himself  for  1450/.  \  that  the  agreements  were  then  lying 
for  public  inspection  at  his  office,  and  that  he  should  apply 
for  a  new  trial  the  earliest  mtnnent  the  forms  of  th^  law 
would  admit.  He  never  did  apply  for  a  new  trial,  though, 
subsequently  to  the  period  at  which  a  new  trial  could  be 
applied  for,  he  sued  out  and  afterwards  abandoned  a  writ  of 
error,  and  the  matter  was  eventually  settled  by  the  payment 
of  the  balance  found  owing  to  Frost  upon  a  general  settle- 
ment of  accounts.  The  agreements  are  said  to  have  been 
produced  (without  any  evidence  of  their  execution  or  identity) 
to  sundry  members  of  the  common  council  of  Pishoppgate, 
in  1814,  but  when  the  Benchers  called  for  them  in  IS21  th^y 
were  not  forthcoming ',  and  Mr.  Harvey  said  that  they  had 

1  From  what  Mr.  Harvey  has  subsequently  stated  as  to  Best's  evidence,  it  is 
clear  that  Best  could  have  proved  nothing;  that  could  not  have  been  proved  suffici- 
ently by  Amor  and  Harrison,  whose  attendance  there  was  ample  time  to  procure 
after  Best's  illness  had  been  ascertained.  BesideS|  there  would  have  been  no  ob« 
jection  to  a  postponement  of  the  ct^use  till  the  end  of  the  sune  assizes. 
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been  thrown  aside  as  not  worth  the  trouble  of  preservation, 
and  lost.  The  agreement  with  Skingley  has  been  produced 
before  the  committee,  but  the  agreement  with  Frost,  on  which 
the  whole  question  turns,  is  still  wanting. 
,  It  is  an  undoubted  fact,  that  Frost  was  under  confinement 
for  insanity  during  the  latter  years  of  his  life ;  so  early  as 
1812  we  find  Mr.  Harvey  writing  about  his  unfortunate  state 
of  mind ;  and  very  strong  evidence  has  been  given  to  show 
that  he  was  actually  insane  at  the  period  of  the  alleged  con- 
tract. As  Mr.  Harvey,  therefore,  admits  that  1450Z.  was 
paid  by  Skingley  and  only  950/.  received  by  Frost,  the  charge 
resolves  itself  in  two  alternatives :  either  he  was  guilty  of  a 
direct  act  of  embezzlement,  as  proved  at  the  trial ;  or  he 
bought  of  his  own  client,  a  man  of  doubtful  sanity,  for  950/. 
a  property  which  he  sold  a  few  days  afterwards  for  1450/. 

Let  us  now  look  at  the  allegations  of  the  committee. 

As  a  preliminary  remark,  they  state  that  Mr.  Harvey  and 
his  father  were  pubUcly  known  as  dealers  in  estates.  They 
were;  and  the  nature  of  their  partnerships  may  be  learnt  from 
May  V.  Harvey,  and  the  remarks  of  Chief  Baron  Macdonald 
upon  that  case.^ 

They  next  state  their  belief  in  the  existence  of  the  alleged 
agreement  from  Frost,  though  never  forthcoming  when  wanted, 
and  now  most  unaccountably  lost.  The  evidence  on  which 
they  ground  this  opinion  is  substantially  the  same  as  that  laid 
before  the  Benchers,  and  formerly  abstracted  by  us;^  consist- 
ing principally  of  the  statements  of  Mr.  Harvey's  clerks,  the 
entries  in  his  own  books,  the  items  in  his  own  bills  of  costs, 
the  evidence  of  one  of  the  wise  men  of  the  East,  a  common 
councilman  of  Bishopsgate,^  and  the  short  note  firom  Frost  to 
Skingley,  quoted  in  our  former  article.^    As  great  stress  has 

^  In  the  Letter  to  the  Electors  of  Colchester,  p.  39,  it  is  admitted  that  the  chief 
baron  charged  them  with  an  intention  to  defraud;  and  there  are  many  persons 
yet  living  who  could  prove  the  words,  which  were  printed  in  the  newspapers  and 
sung  throughout  the  county  at  the  time. 

9  L.  M.  No.  XXIII.  p.  113. 

9  "  There  was  no  proof  of  them,  no  proof  of  the  handwritingi  Assuredly  not ; 
yfQ  never  had  the  smallest  doubt  that  Mr.  Harvey  was  laying  before  us  the  genuine 
papers.  We  never  had  any  doubt  of  that  certainly." — Mr,  Edward  Whitt^s  £fa- 
f^inatum,  p.  66.  It  was  not  very  complimentary  to  Mr.  Harvey,  but  the  above  an- 
swer was  followed  by  a  general  laugh. 

*  The  note  is  in  the  words  following :  "  I  wish  to  know  if  you  have  seen  th^ 
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been  laid  upon  this  note,  we  begin  by  quoting  the  Benchers' 
observation  upon  it: 

"  The  next  document  produced  by  Mr.  Waylen  is  the  note  from 
Frost  to  Skingley^  of  the  9th  October,  1809.  This  note  evidently 
does  refer  to  some  written  agreement  signed  by  Frost  and  Harvey ; 
but  it  is  extremely  loose  and  general^  conveys  no  information  when 
such  agreement  was  made,  nor  to  what  it  refers ;  the  purport  and 
object  of  it  must  be  matter  of  conjecture  3  neither  the  date  nor 
any  explanation  that  has  been  offered  leads  to  any  certain  conclusion 
respecting  the  agreement  to  which  it  refers ;  bu.t  the  necessity  of 
recurring  to  any  conjecture  arises  solely  from  the  act  of  Mr.  Har- 
vey in  withholding,  at  the  time  when  they  ought  to  have  been 
produced,  the  original  documents,  and  he  is  not  entitled,  under  such 
circumstances,  to  insist  upon  a  conjecture  altogether  in  his  favour." 
— Papers,  p.  103.     . 

The  same  observation  applies  to  all  the  other  secondary  evi- 
dence, whether  parol  or  documentary,  as  to  this  agreement. 
Not  a  single  person  remembers,  not  a  single  entry  or  memo- 
randum explains,  the  nature  of  it ;  and  a  gallant  attempt 
made  by  Simpson  and  Harrison  to  supply  the  deficiency, 
has  only  served  to  damage  their  employer  and  themselves. 

Simpson  says,  that  the  agreement  between  Harvey  and 
Skingley  was  copied  from  that  between  Harvey  and  Frost, 
alterations  being  first  made  in  pencil  as  to  sums  and  parties. 
Harrison  says,  he  remembered  them  from  that  circumstance, 
"  because  they  were  copied  verbatim,  with  the  change  of 
name  merely. "  Now,  on  referring  to  the  day-book,  it  is  found 
that  the  one  agreement  is  charged  18  fol.  and  the  other  12  fol., 
so  that  the  one  must  have  been  half  as  long  again  as  the  other; 
and  on  examining  the  copy  of  the  agreement  between  Harvey 
and  Skingley,  now  produced,  it  will  be  seen  that  it  contains 
clauses  not  at  all  likely  to  be  inserted  in  the  agreement  be- 
tween Harvey  and  Frost. 

We  shall  also  permit  the  Benchers  to  speak  for  themselves 
as  to  the  entries  in  the  books : 

**  If  it  is  quite  difficult  to  understand  these  entries  by  themselves, 
it  is  also  extremely  difficult  to  reconcile  them  with  others. 

agreement  which  has  been  signed  by  myself  and  Mr.  Harvey.*'  The  agreement 
might  have  contained  merely  an  authority  to  sell  upon  certain  terms  and  an  en- 
gagement to  allow  Harvey  a  certain  per  centage  on  the  purchase-money. 
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**  In  the  day-book|  tmder  date  October  5ih  as  here  tmder  the 

same  date,  is  an  entry  of  the  engrossing  of  the  agreement  for  aale, 
from  Mr.  W.  Frost,  the  father,  and  Miss  Mary  Frost,  the  sister,  to 
Mr.  J.  W.  Frost,  the  son.  In  the  same  day-book,  under  date  Oc- 
tober 1st,  is  stated  the  engrossing  of  the  agreement  from  Mr.  John 
Wall  Frost  to  Daniel  Whittle  Harvey,  Esq.,  so  that  Mr.  John  Wall 
Frost  appears  by  these  entries  actually  to  have  agreed  to  sell  the 
estate  to  Mr.  Harvey  before  he  had  agreed  to  purchase  the  mterests 
of  his  father  and  sister. 

**  We  do  not  see  how  to  reconcile  the  entries  or  that  of  September 
^8th  with  Mr.  Harvey's  account  of  the  transaction  to  us,  to  which 
we  shall  have  occasion  to  advert  more  fully  hereafter  |  he  there  says, 
*  An  agreement  was  drawn  up  between  Mr.  Frost  the  father. 
Miss  Frost,  and  her  brother,  it  having  been  arranged  that  350/. 
should  be  given  to  the  daughter,  and  150/.  to  the  father,  by  which 
means  J.  W.  Frost  became  ultimately  possessed  of  this  property,  to- 
gether with  hk  own  moiety.  He  haying  so  done,  I  then  entered 
into  an  agieenient  wteh  him  to  buy  the  entire  interest^  which  he  and 
thoee  other  persons  possessed,  for  9^0//  It  ts  obvioas>  if  this 
•tatement  is  true,  that  the  agreement  between  Frost  and  Harvey 
was  subsequent  to  that  between  the  Frosts ;  yet  in  the  books  the 
agreement  between  Frost  and  Harvey  is  entered  as  of  the  1st  Oc- 
tober, that  of  the  Frosts  between  themselves  as  of  the  5  th.  Now  the 
credibility  of  all  evidence  of  this  nature  produced  by  the  party  hioo- 
self  in  his  own  favour,  must  depend  upon  the  consistency,  regularity 
and  ap{)earance  of  fairness  in  the  entries  themselves,  which  should 
be  so  clear  as  to  repel  suspicion  of  subsequent  fabrication ;  how  far 
these  etitries  are  deficient  in  these  qualities  can  only  be  well  judged 
of  by  an  inspection  of  the  books  themselves."— Paper*,  ^e.  pp.  106, 
107. 

There  is  one  instance  of  garbling  which  iiia;^  possibly  be 
understood  without  inspection.  On  examining  Mr.  Harvey's 
ledger,  the  name  of  Mr.  WilKam  Frost  (the  father)  ap- 
peared in  the  index ;  on  referring  to  the  page  indicated,  no 
such  account  was  to  be  found :  a  leaf  had  evidently  been 
taken  ont,  and,  evidently  to  conceal  the  absence  of  it,  the 
paging  had  been  transferred  to  the  adjoining  leaf,  which 
appeared,  upon  inspection,  to  be  the  only  leaf  paged  on  both 
sides  in  the  book.  Iligg>  the  quaker,  was  recalled  to  explain 
away  the  difficulty. 

*^  jyo  yovk  recollect  page  131  ?  do  you  recdlect  any  account  oi  Mr^ 
William  Frost's  in  tbat  book  ?— No. 
**  Have  you  had  your  attention  called  to  the  page  ? — Never. 
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**  Look  at  page  Idl ;  theire  is  a  sheet  out  there  which  ought  to 
be  131 ;  do  you  know  any  thing  about  that  page? — This  is  131. 

**  Is  not  a  leaf  missing  thete  ? — /  should  My  not ;  certainly  not, 

**  Be  kind  enough  to  say  why  you  should  say  not  t — Beeause  hef^ 
is  130)  and  131  here^  and  this  a  leaf  not  occupied. 

"  Are  you  speaking  deliberately  ? — I  can  see  it  in  a  moment. 

"  Do  you  say  so  deliberately  and  dooUy  ? — I  say  it  upon  the  face 
of  the  book. 

**  Now  do  not  give  an  ill-advised  answer ;  look  at  the  rest  of  the 
book,  and  see  how  the  book  was  paged  ?-^It  seems  to  go  in  regular 
order. 

"  Is  there  a  leaf  missing  or  noil—^Certainl^  not;  here  is  130,  and 
here  131. 

**  Look  at  the  rest  of  the  book ;  is  there  any  one  right^^hand  page 
with  a  date  to  it  at  all  ? — /  observe  there  is  no  other. 

**  You  have  been  in  the  habit  of  keeping  that  book  ? — No  ;  thiti 
is  merely  the  ledger  &om  which  the  items  are  entered* 

*'  Now  you  see  there  is  a  leaf  missing  ?     There  aj^ars  to  be  so, 

^'  Can  you  give  any  explanation  how  that  eame  to  be  missing  ? — 
I  cannot  possibly  tell." — Report^  pp»  57,  58. 

Towards  the  end  of  the  Minutes  of  Evidence,  p.  4G2,  we 
find  Mr.  Harvey  essaying  an  explanation,  and  making  matters 
worse  J 

**  Committee,  Can  you  give  any  account  at  this  distance  of  time 
of  the  way  in  which  those  pages  which  are  missing  t;ame  out  of  the 
book? 

"  Mr.  Hai-vey,  Yes  \where  is  itf\\  in  the  early  part  of  the  in- 
quiry you  called  my  attention  to  it. 

"  Committee,  But  there  is  one  besides  that  which  Rigg  alluded  to. 
It  is  in  page  179  of  the  Papers  laid  befbre  the  House,  and  at  the 
end  of  the  account  it  says,  '  carried  to  page  £15.'  And  then  there 
Is  a  note«  <  T)hs  page  is  torn  out  of  the  book.'  The  one  Rigg  and 
Simpson  were  examined  to  was  the  ieaf  torn  out  where  Willi»n 
Frost's  account  ought  to  appear.  This  page,  which  is  missing,  is  215, 
inhere  Mr,  Henry  Skmgley's  account  ought  to  appear* 

"  Mr.  Harvey.  I  can  give  no  account  of  the  absence  qfany  part  qf 
qf  these  books  [he  had  just  before  said  yes"]:  but  the  Committee  will 
bear  in  mind  that  tliese  missing  pages  are  now  of  no  consequence^ 
as  you  have  all  the  original  bills  that  were  ever  delivered  to  Mr.  Frost 
the  father,  to  his  son,  to  his  daughter,  and  to  Mr.  Skingley,  with  the 
receipts  to  each;  therefore,  whatever  may  be  absent  from  these 
books,  whether  in  the  day-book  or  in  the  ledger,  is  supplied  by  the 
bills.  But  you  hive  had  the  day-book  examined  by  the  Committee 
clerk,  from  which  book  no  leaf  is  missing,  to  trace  every  transaction 
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in  which  I  was  concerned  for  these  parties,  and  from  this  examina- 
tion it  appears  that  every  entry  in  the  day-book  corresponds  with 
the  bill  delivered  to  old  Mr.  Frost,  which  bill,  be  it  observed,  is 
produced  by  his  solicitor,  and  to  it  is  affixed  a  receipt,  showing  it 
was  paid  by  his  executor,  and  the  bill  begins  in  1808,  and  is  not 
settled  until  1815,  after  his  decease. 

**  Committee.    Then  will  you  look  at  £15  ? 

"  Mr.  Harvey.   It  is  not  in  the  book. 

''  Committee.  There  is  a  note  at  the  beginning  of  Mr.  Skingley's 
account,  *  folio  131  torn  out ;'  and  at  the  end  of  it  you  will  see, 
*  carried  to  page  215,*  *  This  page  is  torn  out  of  the  book.'  The 
Committee  wish  to  know  whether  you  can  give  any  account  of  that  ? 

"  Mr,  Harvey,  That  is  easily  answered  [above  he  says :  I  can  give 
no  account].  You  have  Skingley's  bill  here,  and  if  you  will  look 
at  the  bill  you  will  find  you  have  every  item'  of  whatever  business 
I  ever  did  for  him. 

<<  Committee,    Now  look  for  folio  131 ;  is  that  torn  out? 

"  Mr.  Harvey.   Page  131  is  out. 

"  Committee.    What  should  have  been  there  ? 

"  Mr,  Harvey.    Mr.  William  Frost's  account. 

'*  Committee,  Can  you  give  any  explanation  how  that  came  out 
of  the  book  ? 

"  Mr.  Harvey.  I  cannot  give  any  account  hdw  it  was  torn  out  of 
the  book,  but  by  reference  to  the  alphabet  it  will  appear  that  that 
page  was  devoted  to  Mr.  William  Frost's  account." — Report,  pp. 
462,  463. 

We  do  not  want  Mr.  Harvey  to  tell  us  what  appears  by 
reference  to  the  alphabet^  i,  e.  the  very  matter  of  the  charge ; 
nor  do  we  want  him  to  supply,  by  other  evidence,  what  he 
says  the  missing  entries  contained.  We  want  to  inspect 
them^  as  we  want  to  inspect  the  missing  agreement,  for  our- 
selves ;  and  our  complaint  is,  that  this  sole  remaining  source 
of  entire  satisfaction  and  conviction  is  denied  to  us. 

If  in  a  case  of  entirely  new  impression  between  two  mer- 
chants, with  a  jury  or  committee  of  merchants  to  decide,  the 
account  books  of  either  of  them  should  turn  out,  on  inspec- 
tion, to  have  been  garbled  in  this  manner,  would  he  not  be 
driven  instantly  v^th  scorn  and  indignation  from  the  Court  ? 
Mr.  Harvey's  books  are  crowded  with  suspicious  entries  ;  in- 
terlineations 8^nd  erasures  abound  in  them ;  yet  the  Committee 
unhesitatingly  accept  them  as  evidence  against  almost  un- 
erring inferences  from  admitted  and  incontrovertible  facts. 

Before  comparing  the  paragraph  relating  to  Skingley*s 
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evidence  with  the  evidence  itself,  it  may  be  as  well  to  expose 
a  mistatement  which  Mr.  Harvey  originated,  and  the  Com- 
mittee (or  their  mouth-piece)  have  shown  a  most  nndue  eager- 
ness to  countenance.     We  copy  from  the  Minutes : 

"  The  Committee  will  observe,  that  the  sole  object  of  the  learned 
Benchers,  all  that  they  are  jealous  of,  is  the  honour  of  the  profession 
to  which  they  belong,  and  still  more  eager  for  the  protection  of  the 
public.  What  unspeakable  delight  will  it  afford  to  their  minds, 
when  they  are  told  that  the  original  agreement,  (between  Harvey 
and  Skingley,)  the  existence  of  which  they,  at  the  outset,  more  than 
doubted,  and  in  later  days  thought  it  might  exist  in  some  suspicious 
form,  has  been  actually  brought  forth  by  the  potent  spell  of  Parlia- 
ment, and  laid  upon  your  table.  And  thus  at  once  falls  to  the 
ground  the  long  train  of  false  deductions  which  spring  from  their 
early  misconception  of  the  matter. 

'*  Committee.  In  18S1  they  assert  most  distinctly  that  there  was 
no  such  contract,  and  they  put  the  case  upon  that  entirely. 

"  Mr,  Harvey.  They  do  indeed  so  put  the  case." — Report,  pp. 
436,  437. 

The  assertion  is  false  upon  the  face  of  it :  no  one  can  be- 
lieve for  a  moment,  even  in  the  absence  of  all  evidence,  that 
the  Benchers  treated  the  alleged  agreement  between  Frost 
and  Harvey  (on  which  in  fact  the  main  question  depends) 
as  irrelevant  to  the  matter  in  doubt ;  and  after  reading  the 
following  extract  from  the  Benchers'  statement  (made  before 
the  appearance  of  the  agreement  with  Skingley),  perhaps 
some  people  may  incline  to  the  opinion  that  the  above 
assertion  of  Mr.  Hai*vey  and  Committee  is  not  only  false  but 
wilfully  so  : 

'*  Mr.  Harvey,  in  his  petition  to  the  Judges,  has  stated,  that  in 
the  certificate  qf  the  former  Masters  of  the  Bench,  *  the  single  ma- 
terial question  in  the  whole  inquiry,  as  to  Frost  and  Harvey,  was, 
the  existence  or  non-existence  of  these  (the  two)  agreements,  and 
that  the  adverse  decision  of  the  said  Masters  against  the  petitioner 
'depended  solely  upon  their  disbelief  of  the  evidence  brought  for- 
ward to  satisfy  their  minds  on  that  point.' 

''  This  observation  seems  to  us  inaccurate.  They  do  not  deny 
the  existence  of  those  agreements  ;  but  state  the  fact  as  it  was^  that 
Mr.  Harvey  had  not  produced  them. 

"  They,  on  the  contrary,  infer  directly  as  we  do,  that  there  was 
an  agreement,  by  which  Mr.  Skingley  agreed  with  Harvey  to  give 
1,450/. ;  referring  distinctly  to  the  trial  and  to  the  passages  of  the 

VOL.  XII.  £  E 


410  Case  of  D,  W.  Harvey y  Esq.  M.  P. 

evidence,  where  Skingley  states,  that  he  signed  the  contract  on  the 
13th  October,  1809,  by  which  he  agreed  to  pay  1,450^ 

**  Most  of  those  who  were  Benchers  on  the  former  investigation 
are  dead." — Papers,  p.  1 14. 

The  statement  in  the  Report  therefore  really  proves  no- 
thing: Harvey  very  probably  told  Skingley  that  he  had 
entered  into  a  contract  vnth  Frost,  but  this  is  no  proof  that 
he  had  done  so.  Neither  is  Skingley's  evidence,  even  as  stated 
in  the  Report,  at  all  inconsistent  with  the  evidence  he  gave 
at  the  trial  as  to  the  private  understanding  between  Harvey 
and  himself;  and  taken  as  it  appears  in  the  Minutes  it  really 
merits  no  attention  at  all.  Mr.  John  Godfrey,  the  surgeon 
who  proved  Mr.  Skingley's  incapacity  to  attend  from  illness, 
stated  at  the  same  time  that  he  could  recollect  nothing,  that 
even  in  conversation  with  a  confidential  friend  his  memory 
would  not  serve  him  to  talk  of  past  transactions  in  an  ordi- 
nary way ;  and  when  the  deputation  visited  him,  they  found 
him  precisely  in  the  condition  described.  We  subjoin  a  few 
passages  from  his  examination  : 

**  Have  you  no  recollection  as  to  whether  or  not  you  were  told 
that  Mr.  Harvey  had  bought  from  John  Wall  Frost,  or  whether  he 
sold  to  you  as  if  he  was  selling  from  John  Wall  Frost,  and  not  from 
himself? — No,  I  cannot  speak  to  that,  for  I  do  not  recollect* 

**  Do  you  recollect  that  Mr.  Harvey  was  the  person  you  bought 
from  ? — Yes,  I  recollect  that. 

^^  Have  you  any  recollection  at  all  as  to  hearing  any  thing  about 
John  Wall  Frost  being  the  person  entitled  to  the  property  ? — No,  I 
do  not  know  that  I  do. 

"  Do  you  recollect  whether  or  not  you  were  told  that  Harvey  had 
bought  from  John  Wall  Frost  ? — Whether  I  was  told  ? 

*'  Yes  ? — I  do  not  recollect  whether  I  was  or  not. 

*'  Are  we  to  understand  that  your  recollection  is  gone  about  the 
dealing  ? — It  certainly  is. 

^*  Can  you  from  your  recollection  give  us  any  light  at  all  upon  the 
subject  ? — In  what  way  ? 

*'  As  to  whether  any  body  else  was  selling  to  you  but  Mr.  Har- 
vey ? — There  was  nobody  else  selling  to  me  that  I  know  of. 

"  Do  you  recollect  that  it  was  the  Frosts  who  executed  the  deed 
to  you?— I  beg  your  pardon,  what  did  you  say  ? 

"  What  you  were  asked  was,  whether  you  recollected  that  it  was 
the  Frosts  who  executed  the  deed,  and  not  Mr.  Harvey  ?  —I  recoU 
lect  Frost  executed  the  deed* 
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"  And  do  you  remember  for  what  reason  it  was  that  Frost  ex- 
ecuted the  deed  and  not  Mr.  Harvey  ? — No>  I  do  not  recollect  any 
thing  about  that. 

*'  Do  you  recollect  that  you  paid  a  large  purchase-money  for  it  ? 
— ^I  do  recollect  that — (smiling), 

"  Is  it  the  impression  upon  your  mind,  that  you  paid  more  than 
another  would  for  it  ? — Yes — (smUmg). 

**  Was  it  any  particular  convenience  to  you  to  buy  that  property  ? 
— It  was,  certainly. 

'*  Can  you  tell  the  reason  why  you  paid  so  much  more  than  ano- 
ther would  ? — Because  it  was  worth  more  to  me. 

"  Lying  near  you  ? — Yes,  it  adjoined  this  estate. 

**  Adjoined  your  immediate  domain? — Yes. 

'*  And  you  think  it  was  worth  more  to  you  than  it  would  be  to 
another? — ^Yes. 

"  Mr.  Harvey  seems  to  have  made  you  pay  dearly  for  it  ?— Yes, 
he  did,  certainly."— /Jgwr^,  p.  299. 

He  is  next  asked  as  to  what  took  place  at  the  trial,  but  re- 
members nothing  of  it.    The  examination  ends  thus : 

'*  You  were  aware  before  you  came  to  negociate  with  Mr.  Har- 
vey, that  the  property  had  belonged  to  Frost,  were  you  not  ? — I 
cannot  recollect  that. 

^  Then,  in  fact,  you  cannot  acquaint  us  at  this  great  distance  of 
time  whether  you  bought  of  Mr.  Harvey  as  principal  or  as  attorney, 
whether  he  was  selling  for  himself  or  for  another  ? — Why,  I  thought 
he  was  selling  for  his  self. 

'*  You  thought  he  was  selling  for  himself? — Yes. 

'*  You  thought  he  was  the  owner  of  the  property,  and  not  the 
agent  for  another  person? — Yes. 

*'  You  are  aware  that  the  agreement  between  you  and  Mr.  Har- 
vey has  been  shown  to  you  ? — I  beg  your  pardon,  you  have  overset 
me  at  present;  I  am  very  low  indeed. 

Jfter  an  interval.'] — Had  you  been  much  acquainted  v^ith  Mr* 
Harvey  before  you  bought  the  estate  ? — No. 

"  You  had  no  conversation  with  him  some  time  before  the  pur- 
chase, saying  you  would  like  to  buy  it  or  acquire  it  ? — No,  I  do  not 
remember  that  I  had. 

**  This  is  your  signature  to  the  agreement  between  you  and  Mr. 
Harvey  ?     [Mr.  Skmgley  looked  at  the  agreement.'] — Yes. 

"  Does  the  sight  of  that  bring  any  thing  more  to  your  recollection  ; 
do  you  recollect  whether  the  agreement  you  made  was  with  Mti 
Harvey  alone?— With  Mr.  Harvey  alone  ? 
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"  Did  you  deal  with  anybody  else  ? — No,  nobody  else. 

**  You  cannot  tell  us  how  long  it  was  before  that  agreement  that 
you  first  began  to  have  coinmunication  with  Mr.  Harvey  about  the 
property  ? — I  cannot  recollect  now.  ' 

**  Did  you  ever  see  any  agreemont  with  respect  to- this  property 
between  Mr.  Harvey  and  Mr.  John  Wall  Frost? — No. 

"  Do  you  recollect  whether  you  did  or  not? — I  recollect  I  did  not. 

"  And  you  do  not  recollect  whether  or  not  you  received  that  letter 
from  John  Wall  Frost  ? — No. 

**  It  is  directed  to  you  ? — [The  Utter  was  shown  to  Mr.  Skingley.^ 
— I  do  not  recollect  it ;  indeed  I  do  not. 

**  Do  you  recollect  whether  or  not  you  wrote  to  John  Wall  Frost 
upon  the  transaction? — No,  I  do  not ;  I  do  not  recollect  any  thing 
about  it. 

"  Then  we  need  hardly  ask  you  if  you  have  any  idea  why  John 
Wall  Frost  should  write  to  you  on  the  subject  ? — No,  I  do  not  know 
why. 

"  Had  you  ever  made  any  attempt  to  acquire  this  property  before 
you  purchased  it  from  Mr.  Harvey  ? — I  do  not  remember  that  I 
did.'*— Report,  pp.  300,301. 

If  therefore  this  evidence  is  to  have  any  force  at  all,  it  dis- 
proves the  alleged  letter  from  Frost,  upon  which  so  much 
stress  is  laid  as  establishing  the  existence  of  a  contract ;  but 
it  neither  proves  nor  disproves  any  other  allegation  of  mo- 
ment. 

The  first  item  in  Mr.  Harvey's  bill  of  costs  on  Skingley, 
alluded  to  by  the  committee,  is  the  following : 

**  Inslructions  for  contract  between  myself  and  you  of  the 
copyhold  and  freehold  land  situate  in  Coggeshall,  agreed 
to  he  purchased  by  me  of  the  Frosts^  6*.  8(/.*' 

The  committee  must  have  been  sadly  at  a  loss  when  they 
pitched  upon  such  a  confirmation  as  this ;  as  if  a  falsehood 
was  the  less  a  falsehood  because  it  was  repeated  in  an  attor- 
ney's bill  of  costs.  In  our  opinion  the  insertion  of  the  words 
in  Italics  rather  leads  to  suspicion  than  suppresses  it. 

The  Report  (ante,  379)  presents  yet  another  sad  instance  of 
falsification.  It  is  nowhere  urged  by  the  Benchers  as  the 
main  point,  &c.  that  Harvey  made  a  profit,  and  that  the  same 
was  concealed  from  the  knowledge  of  Mr.  Frost,  &c. ;  nor 
would  the  notoriety  of  his  having  made  a  profit  by  inveigling 
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a  weak-minded  client  into  a  disadvantageous  bargain  be  any 
proof  of  innocence.  But  there  is  no  clear  evidence  of  such 
notoriety. 

The  last  material  assertion  in  the  Report  is,  "  that  finally 
it  appears  that  the  action  was  settled  to  the  satisfaction  of 
Mr.  Frost,  to  the  exclusion  of  the  £600  profit  realized  by  Mr. 
Harvey."  This  is  untrue  ;  nothing  of  the  sort  appears ;  the 
account  was  settled  by  Rigge,  who  had  insinuated  himself 
into  Frost's  confidence  with  the  obvious  intent  of  favouring 
his  old  employer  Harvey ;  and  the  following  is  the  description 
he  gave  the  committee  of  the  settlement : 

**  How  long  after  the  trial  at  Chelmsford  was  it  that  Mr.  Frost 
conferred  with  you,  as  his  solicitor,  upon  the  subject  of  this  trial  ?-r^ 
I  do  not  know  how  long  it  was,  but  I  know  he  did. 

'*  Did  you,  as  the  solicitor  of  Mr.  Frost,  ultimately  settle  this 
cause? — Yes,  I  did. 

"  Did  a  person  from  Mr.  Harvey's  office,  of  the  name  of  Ken* 
nedy,  meet  you  or  your  clerk  to  go  through  the  accounts  ? — He  met 
my  clerk.  Best. 

"  By  the  Committee,']  Then  Best  and  Frost  on  the  one  part,  and  a 
person  appointed  by  Mr.  Harvey  on  the  other,  went  through  the 
account  ? — I  understood  so  from  them. 

'•  Best  being  employed  by  you  ? — Yes,  he  was  my  clerk. 

"  By  Mr,  Harvey.}  In  that  settlement,  did  Mr.  Frost  renounce 
the  500/. : — There  was  nothing  particular  said  about  the  500/. 

"  By  the  Committee.']  Was  it  included  in  the  account  so  taken 
between  them  ? — I  do  not  recollect  now,  I  am  sure. 

"  Was  the  account  in  writing  ? — I  do  not  recollect  that  there  was 
any  account  in  writing ;  it  was  merely  stated  they  were  satisfied 
with  the  balance ;  and  when  the  amount  was  ascertained,  a  receipt 
was  prepared,  and  Frost  directed  me  to  go  to  London  to  get  thie 
money.     That  is  all  I  know  about  the  account." — Report,  pp.10, 

11. 

"  By  Mr.  Harvey.]  Will  you  look  at  this  receipt  [handing  a  paper 
to  the  witness]  ;  in  whose  hand-writing  is  it  I — The  signature  is  John 

Wall  Frost's.  ' 

"  By  the  Committee.]  And  the  body  of  it? — I  should  think  it  was 
in  the  hand-writing  of  the  clerk  who  came  down. 

"  By  Mr.  Harvey.]  Is  it  witnessed  ?— -It  is  witnessed  by  Best  and 
Kennedy ;  I  hav^  no  doubt  it  is  Kennedy's  writing ;  those  are  the 
two  persons  who  attended. 
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"  The  receipt  was  put  in  and  read  as  follows  : 

'*  Myself  V,  Harvey ,  Gent. 

"  Received  this  19th  day  of  August,  1814,  of  and  from  Mr. 

Daniel  Whittle  Harvey,  the  defendant  in  this  cause,  the 

sum  of  S50Z.  in  full  of  all  demands  for  the  debt  and  costs  in 

this  cause.  (Signed)      John  Wall  Frost, 

(Witness)        M.  Best,^  J.  Kennedy,  250//' 

"  By  the  Committee,']  Are  Best  and  Kennedy  living  ?  — Best  was  my 
clerk  and  Kennedy  was  Harvey's. 

"  Are  they  living? — Best  is  not;  I  do  not  know  whether  Ken- 
nedy is  or  not.  The  receipt  was  left  in  my  clerk's  hands  to  hand 
over  to  me,  and  I  handed  it  over  to  Mr.  Harvey  after  I  received  the 
money. 

"  From  what  custody  do  you  produce  this  receipt? — [By  Mr. 
Huroey.'y^lt  is  in  mine. 

To  the  Wttness,"]  Was  there  any  mention  made  of  the  particulars 
of  the  account  upon  which  that  balance  was  struck? — Frost  merely 
told  me  the  two  clerks  had  settled  the  balance,  and  that  I  was  to  go 
to  town  and  receive  the  money,  and  I  did  go  to  town  and  receive 
the  money. 

"  Are  you  able  to  say  that  upon  that  settlement  which  took  place 
through  your  intervention,  the  only  payment  made  was  the  amount 
of  that  receipt  ? — The  only  payment  certainly  was  to  the  amount 
of  that  receipt,  but  that  receipt  includes  the  balance  of  sums  that  I  do 
not  know  any  thing  about.*' — Report,  pp.  11,  12. 

The  account  he  gave  the  Benchers  negatives  still  more 
strongly  the  conclusion  of  the  Committee : 

**  Was  the  500/.  claimed  on  the  part  of  the  plaintiff,  claimed  in 
Court  or  received  of  Skingsley  ? — I  was  not  in  Court  when  the  cause 
was  tried  ;  I  was  in  Court  previously. 

^  I  think  you  were  examined?— No,  I  do  not  think  I  was. 

*'  Yes^  you  was  ? — If  I  was,  I  had  gone  out ;  I  did  not  hear  the 
cause.^ 


*  This  Best,  who  was  well  enough  to  settle  an  account  and  witness  the  receipt 
on  the  19th  of  August,  1834,  is  the  same  Best  who,  according  to  Mr.  Harvey 
(Speech  and  Reply  of  1832,  p.  63,  note,)  was  on  March  7th,  1834,  unable  to 
attend  the  trial  from  sickness,  who  "  never  rose  from  the  bed  of  sickness  to  which 
he  was  then  confined,  and  died  shortly  afterwards." 

'  In  a  letter  appended  to  Mr.  Harvey's  Speech  in  1832,  Rigge  gives  a  detailed 
account,  professedly  from  personal  recollection,  of  the  whole  trial. 


Case  of  D.  W.  Harvey,  Esq.  M.  P*  416 

*'  Yon  became  concerned  for  Frost  afterwards  ? — Yes. 

'*  Did  you,  on  behalf  of  Frost,  settle  the  account  between  them  ? 
— Yes,  it  was  settled  between  them. 

«  Was  that  through  you,  as  Frost's  attorney  ? — It  was^  and  some 
gentleman  from  Kelvedon,  who  had  an  interview  with  Frost,  and 
Frost  came  to  me,  and  the  accounts  were  adjusted. 

<^  Have  you  any  information  as  to  the  500/.  received  of  Skings- 
ley ;  whether  that  was  afterwards  paid  by  Harvey  to  Frost,  or  on 
what  account  it  was  settled  ? — I  do  not  recollect  that  John  Wall 
Frost  said  any  thing  to  me  as  to  the  settlement  of  that  account.** — 
Papen^  p.  29,  30. 

"  Did  you  ever  claim  the  500/.  at  all  ?^-No,  never ;  I  never  had 
any  instructions  at  all,  as  to  that. 

"  Was  the  account  and  the  balance  paid  you,  independently  tof 
any  such  500/.  ? — ^Perfectly  so. 

'*  Can  you  particularize  it  more  ? — It  is  impossible  to  know  what 
the  sums  were ;  I  was  in  the  first  instance  desired  to  apply  to  Har- 
vey for  the  account  of  Skingsley*s  to  be  settled,  and  afterwards  there 
was  a  charge  made  by  Andrew,  and  then  Frost  said,  *  I  wish  I  had 
not  left  you,  I  cannot  get  the  money  of  Harvey ;  I  wish  you  would 
apply  again.*  I  did  apply,  and  as  nothing  was  said  of  the  500/.  I 
applied  for  the  general  account,  and  afterwards  tltat  account  was  set- 
tled by  my  approbation  on  the  part  of  Frost  to  settle  the  amount. 
I  acquiesced  in  it,  and  I  received  150/.  or  200/. ;  I  cannot  charge 
my  memory ;  but  I  know  I  received  a  sum  of  money  from  friend 
Harvey  to  pay  that  to  Frost 

<'  Have  you  ever  claimed  the  500/.  that  Andrew  claimed? — Cer- 
tainly not ;  there  was  a  set-off^  that  friend  Harvey  had,  I  know." — 
Papers,  p.  30. 

In  our  former  article  we  quoted  a  letter  from  Rigge  to  An- 
drew, distinctly  stating  that  Frost  accepted  a  smaller  sum  in 
satisfaction^  under  the  apprehension  that  he  should  otherwise 
get  nothing.  Mr.  Rigge  is  examined  as  to  this  letter,  and 
does  not  venture  to  deny  the  writing  of  it.  The  Benchers 
quote  largely  from  Mr.  Rigge's  evidence,  and  then  make  the 
following  just  and  apposite  remarks  upon  it: 

"  This  witness  then  produced  the  receipt  for  250/.  dated  19th 
August,  1 8 14,  from  Frost  to  Harvey,  being  a  receipt  in  full ;  whereas 
at  the  time  nothing  was  paid,  nor,  according  lo  the  admission  of  this 
witness,  for  a  year  or  a  year  and  a  half  after  the  trial. 

^  If  there  was  a  set-off  agsdnst  the  500i.,  it  was  not  giyen  up. 


n 
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''  According  to  this  evidence,  therefore,  the  result  to  Mr.  John 
Wall  Frost,  from  having  been  induced  to  change  his  attorney,  was 
this :  not  that  he  obtained  immediate  payment,  though  he  gave  an 
immediate  receipt,  but  that  the  payment  was  still  further  delayed,  as 
admitted  by  Mr.  Rigge,  for  a  year  or  a  year  and  a  half  after  the 
trial,  when,  by  the  writ  of  execution  which  Mr.  Andrew  had  ob- 
tained in  Trinity  Term  1814,  he  most  probably  must  have  recovered 
the  amount  of  the  verdict  in  a  very  short  time,  supposing  Mr.  Har- 
vey had  been  able  to  pay  it.  Weighing  most  deliberately  the  evi- 
dence of  Mr.  Rigge,  we  are  of  opinion  from  its  whole  tenor,  and' his 
various  prevarications^  compared  with  the  admitted  facts^  that  he  is 
unworthy  of  belief,  and  that  if  it  can  possibly  be  true  that  Mr.  Frost 
renounced  the  500/.  recovered  by  that  verdict,  which  we  are  far 
from  thinking  has  been  established  by  the  evidence  of  Rigge,  it 
could  only  have  arisen  from  this^  that  in  the  ultimate  arrangement 
with  John  Wall  Frost,  Rigge  was  a  mere  instrument  in  the  hands  of 
Mr.  Harvey  for  the  purpose  of  defeating  Mr.  Andrew. 

**'  Respecting  the  terms  of  the  ultimate  arrangement  between  Rigge 
and  Frost,  Mr.  Harvey  did  not  produce  any  account  showing  that 
the  sum  of  250/.  for  which  the, receipt  was  given,  was  the  exact 
balance  after  deducting  the  500/. ;  yet  his  ledger,  his  day-book,  his 
book  of  private  account  for  the  period  during  which  the  transactions 
in  question  took  place,  still  remain.  After  the  close  of  our  investi- 
gation, Mr.  Harvey  sent  to  the  Treasury  a  statement  on  the  sub- 
ject, which  does  not  tally  with  the  amount  paid.  In  the  certificate 
of  the  Benchers  in  18S1,  it  is  stated,  that  Mr.  Harvey  admitted  that 
there  was  another  sum  of  money  paid  by  him  to  Frost  before  the  Jinal 
settlement,  for  which  a  receipt  was  taken,  which  receipt  he  did  not  pro^ 
duce  before  the  Benchers,  though  he  had  shown  it  to  one  of  the  body.^ 

"  Relying  upon  this  as  a  fact  admitted  by  Mr.  Harvey  before  tiie 
former  Benchers^  though  denied  by  him  at  present,  we  think  that 
any  statement  which  does  not  include  that  payment  can  only  mis- 
lead. If  the  payment  is  omitted  by  accident  or  ignorance,  the  ac- 
count is  only  conjectural ;  if  by  design,  it  is  fictitious :  on  either 
supposition,  fallacious.  In  the  statement  sent  to  us  by  Mr.  Harvey 
it  is  altogether  omitted.  In  our  opinion,  therefore,  the  receipt  for 
the  sum  of  250/.,  as  the  eventual  balance,  does  not  prove  that  the 
claim  on  account  of  the  500/.  was  withdrawn.*' 

*  This  coincides  with  Rigge's  evidence,  as  to  there  being  two  accounts.  Mr. 
Harvey  never  denied  the  admission  during  the  lifetime  of  Mr,  Welsh*  to  whom  he 
showed  the  receipt. 
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"  The  twra  drafts,  one  for  500/.  to  John  Wall  Frost,  and  the  other 
for  450/.  to  Miss  Frost,  produced  at  the  trial,  satisfy  the  amount  pay- 
able by  that  deed  to  all  the  Frosts,  and  were  actually  drawn  on  the 
21st  December.  Mr.  Skingley  also  was  not  bound  by  the  agree- 
ment between  him  and  Harvey  to  pay  any  sum  beyond  the  300/.  till 
the  conveyance  was  executed.  He  swore  at  the  trial  that  he  paid 
tlie  remaining  sums  of  500/.,  450/.  and  200/.  on  the  21st  December, 
when  the  sale  was  completed,  and  his  oath  is  confirmed  by  the  re- 
ceipts for  the  whole  of  that  date  ;  but  we  refer  to  the  oI)servation 
made  upon  this  head  in  the  former  certificate,  in  which  we  entirely 
concur,  to  show  the  immateriality  of  the  supposed  contradiction  to 
Mr.  Skingley.**— /?€por/,  p.  112. 

The  following  scraps  of  colloquy  with  the  Benchers  also 
bear  upon  the  point. 

"  (By  the  Bench,  Mr,  Pollock)  It  appears,  by  the  receipt,  as  if 
it  were  a  composition  for  debt  and  costs  in  full  of  all  demands  ?-r- 
Yes. 

"  The  receipt  is  merely  for  a  certain  sum  for  debt  and  costs ;  it 
contains  no  communication  of  any  claim,  nor  of  any  vindication  of 
your  character,  nor  does  it  leave  matters  apparently  in  any  other  posi- 
tion than  might  have  arisen  from  any  arrangement  between  you  pri- 
vately ;  now,  if  you  had  seen  Frost  personally,  if  you  had  said  to 
him,  *  My  character  must  be  vindicated  publicly,  as  it  was  attacked 
publicly ;  if,  therefore  you  instruct  your  counsel  publicly  to  state 
and  put  it  on  the  files  of  the  court,  that  my  character  is  vindicated 
as  publicly  as  it  is  attacked,'  would  not  that  have  exculpated  your 
character? — No;  it  did  not  occur  to  me  as  being  necessary,  as  the 
object  of  a  new  trial  would  have  been  placing  me  in  the  same  situa- 
tion as  I  was  in  with  the  party  previously. 

'*  It  is  not  merely  a  new  trial  that  was  the  object,  but  it  was  to 
place  you  right  with  the  public.  You  say  that  if  that  had  been 
done.  Frost  would  have  had  no  hesitation  to  do  that  which  is  stated. 
There  were  the  agreements  ready  to  be  produced;  the  subscribing 
witnesses  were  all  alive;  the  parties  were  all  accessible,  and  there 
could  be  no  difficulty  in  your  instructing  your  counsel  to  say  that 
Mr.  Andrew^  the  attorney,  throughout,  was  pressing  claims  without 
any  foundation ;  that  it  was  an  unjust  claim,  and  that  he  (Frost)  re- 
nounced it  publicly,  and  vindicated  your  character.  '  At  that  mo- 
ment you  were  a  member  of  this  society ;  I  presume  entered  for 
the  purpose  of  being  admitted;  this  was  in  1814,  and  you. were  a 
member  as  early  as  1812?— Precisely  so;    and  it  is  very  probably 
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that  yoU|  grentlemen,  wonid  have  been  spared  the  trouble  of  hearing 
me  here ;  but  allow  me  to  say  one  thing,  I  never  considered  that 
that  matter  was  otherwise  than  ended^  and  that  I  had  to  be  satisfied 
with  it." — Papers,  p,  42. 

"  (By  the  Bench,  Sir  Charlei  Wetherell)  Why  did  you  not  pub- 
lish,  either  publicly  in  a  letter  to  the  editor  of  the  same  paper  in 
which  you  published  that  former  letter,  or  why  did  you  not  give 
that  account  of  it;  you  stated  that  the  action  was  brought  against 
his  consent? — I  say  It  would  have  been  an  act  of  wisdom*  to  have 
done  it ;  I  did  not,  however,  do  it ;  but  I  do  not  see  that  the  absence 
of  it  is  any  imputation  against  me ;  t^  u  only  betraying  a  want  ^ 
judgment,** — p.  46. 

(By  the  Bench,  Sir  George  Rose.)  There  is  a  strong  sasnniiig  up 
of  the  judge^  in  which  he  says,  it  is  a  most  scandalous  transaction? 
— It  is  true  it  is  so  stated  in  the  summing  up. 

"  But  you  pledge  yourself,  in  the  paper  called  the  Chelmsford 
Chronicle,  to  vindicate  yourself,  and  you  say  that  you  have  had  a 
subsequent  confession  from  Frost  that  it  was  as  you  had  stated ;  how 
was  the  public  set  right  as  to  this,  either  by  your  moving  for  a  new 
trial,  or  by  any  insertion  in  that  paper,  or  elsewhere,  that  that  state- 
ment ever  took  place  between  you  or  your  clerks  and  Mr.  Frost  in 
one  way  or  other  ? — There  was  certainly  no  public  notice  given  of 
that."— p.  47. 

"  It  is  a  spectacle  (says  the  Morning  Post,  in  allusion  to 
these  passages)  painful  to  human  sympathies,  and  disgrace- 
ful to  human  nature,  to  behold  a  man  of  talent  shrinking  irom 
merited  scorn  and  condemnation,  in  these  miserable  shifts  and 
equivocations.  Gracious  Heavens!  This  man,  who  now 
rants  so  gloriously  about  the  value  of  reputation, — who  is 
now  so  angry  with  any  who  throw  a  slur  upon  his  fame,— 
this  man,  having  been  previously  impeached  of  fraud  and  of 
theft  by  the  results  of  two  actions,  and  having  therefore  every 
reason  to  be  frugal  of  whatever  character  is  left  him,  is  charged 
by  a  jury  with  having  pocketed  600/.,  which  belonged  to 
another  man,  and  is  told  by  a  judge  that  he  has  been  guilty 
of  ''  a  scandalous  transaction/'  Asserting  that  the  m»n, 
whose  money  he  is  said  to  have  pocketed,  disclaimed  all 
claim  to  that  money,  he  admits  that  he  took  no  steps  to  en- 
tity or  pubUsh  that  disclaimer.  And  be  says  he  betrayed  "  a 
want  of  judgment." 
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We  shall  treat  our  readers  with  one  of  the  ranting  effusions 
alluded  to. 

**  The  statements  of  fact  here  go  forth  in  the  shape  of  a  judgment, 
and  at  this  moment  I  cannot  but  entertain  great  complaints  against 
the  decision  and  judgment  of  this  tribunal  (the  Benchers),  as  evinced 
upon  former  occasions,  upon  this  ground^  that  it  has  communicated 
nothing  to  the  world  of  the  vice  of  which  I  am  charged.  If  I  had 
been  convicted  of  any  offence  that  was  capital,  I  scarcely  needed  to 
have  made  that  observation ;  but  nothing  can  operate  more  fatally 
to  the  peace  and  fortune  of  the  party  who  is  the  object  of  such  an 
accusation  and  persecution.  At  this  moment  allow  me  to  say,  with 
all  respect,  but  with  the  firmness  of  a  roan  feeling  his  own  innocence, 
the  bench  itself  has  no  motive  to  correct  erroneous  impressions ;  on 
the  contrary,  it  would  rather  desire  that  speculative  impressions  that 
have  now  gone  abroad,  may  be  confirmed ;  for  every  person  who 
was  a  party  to  it»  must  feel  a  high  responsibility  in  having  been  a 
party  to  such  proceedings.  What  U  l^e  where  a  persons  honour  is 
disturbed^  and  where  the  path  of  life  is  strewn  with  insurmountable 
difficulties  ?  No  one  can  have  been  so  situated^  without  feeling  that 
he  has  been  a  party  to  imposing  an  injury  on  an  individual,  which  it 
is  not  only  difficult  for  him  to  describe,  .but  even  difficult  for  his 
counsel  to  undertake  the  task  of  his  defence.  I  beg  the  bench  to 
look  at  the  effect  of  it :  it  has  the  effect  of  its  being  stated  abroad, 
that  Mr.  Harvey  has  been  rejected  in  his  application  to  be  called 
to  the  bar.  Then  it  is  naturally  asked,  on  what  account  ?  The  an- 
swer for  every  one  is,  '  I  do  not  know ;'  still  it  is  asked,  '  what  is 
the  offence  V  I  have  spoken  to  about  fifty  members  of  parliament, 
and  they  have  asked  me  this  very  question,  ^  Mr.  Harvey,  will  you 
have  the  goodness  to  tell  roe  what  is  the  reason  that  you  have  not 
been  called  to  the  bar?'  Even  the  Speaker  of  the  House  of  Com- 
mons has  said  to  me,  <  I  consider  your  case  a  very  peculiar  one,  in 
the  absence  of  all  public  knowledge  of  the  cause  why  you  were  ex- 
cluded from  the  bar  on  your  application/  I  answered  that  I  knew 
notf  as  no  specific  cause  had  been  stated,  I  asked  the  Speaker 
of  the  House,  and  also  his  Majesty's  Attorney  General,  what 
they  could  suggest  as  the  mode  that  ought  to  be  pursued  for  my 
vindication,  standing  in  such  a  predicament.  I  also  consulted  Mr. 
Abercrombie,  if  he  and  any  three  members  would  have  the  goodness 
to  meet  one  or  more  of  this  bench,  in  order  to  investigate  this  charge. 
I  said  so  to  the  Speaker,  that  as  I  cannot  have  the  good  fortune  to 
have  a  certificate  of  three  eminent  men  like  yourselves,  I  ought  not 
to  brook  this  censure.    I  should  be  the  first  man  to  leave  a  situation 
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for  which  I  have  sacrificed  more  than  I  can  state;  and  he  did  say, 
that  if  I  sacrificed  that,  it  was  a  noble  proposition.  I  asked  in  what 
manner  this  should  be  done.  I  said  I  had  heard  that  the  Attorney 
General  could  move  for  a  Committee  of  the  whole  House  upon  pub- 
lic grounds.  He  answered,  that  he  had  not  heard  that  such  a  com- 
mittee had  been  appointed  for  these  fifty  years  past ;  and  I  replied, 
that  I  thought  if  such  a  proposition  were  made,  it  would  be  advi- 
sable to  bring  this  matter  before  them ;  for  without  that  being  done, 
no  one  can  tell  why  there  has  been  imposed  upon  me  this  weight. 
Nothing  but  the  consciousness  of  my  own  innocence  could  ever  re- 
concile me  to  exist.'* — Papers,  p.  41 . 

The  tribunal  that  had  *^  communicated  nothing  to  the 
world/'  had  simply  published  a  certificate,  which  was  solemnly 
argued  before  the  twelve  judges  by  Lords  Brougham  and 
Denman :  the  member  of  parliament  who  told  some  fifty  of 
his  brother  members  and  the  speaker,  that  "  he  knew  not,  as 
no  specific  cause  had  been  stated,"  had  published  answer 
upon  answer  to  that  certificate ;  the  man,  whom  this  (as  he 
describes  it)  vague,  doubtful,  obscure,  uncertain  accusation 
of  a  secret  and  self-constituted  tribunal  maddens — ^who  ex- 
claims, "  What  is  life  where  a  person's  honour  is  disturbed,'* 
absolutely  rests  his  exculpation  in  two  several  instances  upon 
his  perfect  indifference  to  the  judgment  of  open  courts  of 
justice  so  long  as  his  private  circle  of  intimates  and  the  elec- 
tors of  Colchester  confide  in  him.  In  his  own  Report  of  the 
Proceedings  the  above  effusion  is  judiciously  suppressed. 

The  concluding  resolution  of  the  committee  is  limited  to  a 
single  alternative ;  "  they  do  not  feel  themselves  called  upon  to 
enter  into  a  more  minute  investigation  of  the  complicated 
inferences  and  allegations  of  the  Benchers ;"  the  most  material 
of  these  inferences  being,  that  if  Harvey  really  bought  of 
Frost,  he  took  an  unworthy  advantage  of  a  man  unfit  to  be 
trusted  with  the  management  of  property,  and  subsequently 
committed  something  like  perjury  and  subornation  of  perjury 
(we  allude  to  the  affidavits^  to  postpone  the  trial)  to  prevent 
the  detection  of  the  fraud.  We  will  quote  a  part  of  these 
inferences  and  allegations,  that  the  reader  may  judge  for 
himself  whether  they  are  worth  answering  or  not. 

1  Perjury  is  no  where  charged  or  even  insinuated  in  terms ;  but  it  is  evident  that 
the  Benchers  do  not  believe  the  afiSdavits  in  question,  nor  do  we. 
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'*  What,  after  all,  are  the  circumstances,  according  to  his  (Mr. 
Harvey's)  own  statement  ?  After  showing  the  life-interest  of  the 
father,  and  that  the  son,  John  Wall  Frost,  and  his  sister,  were  enti- 
tled to  the  reversion  in ,  equal  moieties,  Mr.  Harvey  gives  this 
account  of  the  transactipn : — *  Frost  said,  Will  you  buy  this  pro- 
perty ?  Yes,  I  will,  says  I ;  but  I  will  not  have  any  thing  to  do 
with  it,  unless  I  can  buy  the  interest  in  your  father's  life  estate. 
What  will  you  have  for  it  ? — Five  hundred  pounds,  says  he,  I  ac- 
cordingly saw  the  elder  Frost,  and  told  him  what  had  passed  as  to 
the  intended  sale  :  he  said,  what  does  John  ask  for  it  ? — I  said,  he 
wants  500i,  Says  he,  1  think  that  is  a  large  sum ;  and  it  would  be 
desirable  if  he  could  get  that,  of  any  thing  like  it ;  adding,  I  will  see 
my  daughter  upon  the  subject,  and  advise  her  to  take  the  300/., 
which  may  1i)e  a  sufficient  sum,  and  I  will  take  150/.  for  the  interest 
I  have  in  it  for  my  own  life.  I  accordingly  consented,  and  was  pre- 
pared to  give  950/,  for  the  whole ;  and  an  agreement  was  drawn  up 
between  Frost  the  father,  Miss  Frost,  and  her  brother ;  it  having 
been  arranged,  that  3501A  should  be  given  to  the  daughter,  and 
150/.  to  the  father;  by  which  means,  John  Wall  Frost  became  ulti- 
mately possessed  of  this  property,  together  with  his  own  moiety. 
He  having  so  done,  I  then  entered  into  an  agreement  with  him  to 
buy  his  entire  interest,  which  he  and  those  other  persons  possessed, 
for  950/. ;  but  I  still  said,  1  think  your  father  ought  to  have  the 
choice.' 2  Here  it  is  distinctly  asserted,  that  the  agreement  between 
the  father  and  son  and  sister,  was  prior  to  tbe  agreement  between 
John  Wall  Frost  and  Harvey. 

"  Yet  we  find  the  agreement  of  John  Wall  Frost  with  Harvey  de- 
scribed in  the  day-book  as  ingrossed  "  October  1st,"  while  the 
iustructions  for  the  agreement,  between  the  father,  sister,  and  John 
Wall  Frost,  are  dated  October  5th. 

*'  ff^e  cannot  reconcile  this  contradiction  between  Mr.  Daniel  Whittle 
Harxey  and  his  books. 

*'  The  account,  too,  is  very  extraordinary;  for  if  Mr.  John  Wall 
Frost  was  to  receive  500/.  for  his  moiety,  it  is  most  improbable  that 
the  father  should  recommend  the  sister  to  take  only  300/.,  little 
more  than  one-half  of  the  500/.  for  her  equal  moiety,  and  should 
have  thrown  in  his  own  life-estate  in  the  whole  for  150/. 

"  Mr.  Harvey  has  said,  that  a  very  few  days  after  the  alleged 
contract  with  Frost,  he  entered  into  the  agreement  to  sell  to  Sking- 
ley ;  at  once  stating  to  him,  that  he  expected  500/.  for  his  bargain, 

'  350/.  in  the  short 'hand  writer's  notes,  evidently  by  mistake. 
*  The  Committee  state  that  the  father  had  the  choice,  but  we  can  find  no  proof 
of  it. 
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which  he  obtained.  He  says,  also,  that  previous  to  his  agreement 
with  Skingley,  he  had  several  o£fers  from  other  persons  for  the  same 
estate ;  thus  proving  that  there  was  a  competition  for  the  property. 
He  states  also,  that  a  moiety  of  the  whole,  which  a  stranger  held 
equally  with  the  moiety  belonging  to  Frost,  the  father,  his  son  and 
daughter,  was  sold  about  the  same  time  for  1,250/.,  300/.  more  than 
he  gave  to  the  Frosts.  He  admits,  that  to  him  the  purchase  was  an 
object  of  speculation :  he  should  have  demonstrated,  that,  acoord* 
ing  to  his  duty,  he  had  disclosed  to  Frost  the  grounds  of  his  speca- 
lation ;  he  was,  at  the  time,  attorney  to  the  Frosts  ;  he  should  have 
told  John  Wall  Frost  all  that  he  himself  knew,  and  have  acted  £6r 
him  as  for  himself." — Papers,  pp.  1  Id,  114. 

"  That  the  transaction  in  question  was  not  for  the  benefit  of  the 
principal  is  clear.  If  Mr.  Harvey  had  acted  for  his  client  as  he  did 
for  himself,  he  might  have  sold  the  estate  from  Frost  to  Skinglej 
for  the  additional  500/.,  which  he  received  and  secredy  appropriated 
to  himself. 

*'  In  any  contract  between  them,  Mr.  Harvey  was  bound  to  divest 
himself  of  the  character  of  attorney :  yet,  in  the  very  contract  for 
which  he  claims  credit,  there  was,  according  to  his  own  statement, 
an  express  stipulation,  that  he  should  act  as  attorney.  All  these 
circumstances  concur  in  showing,  that  this  is  one  among  the  many 
examples  of  the  just  principle  of  the  general  rule,  which  affixes  a 
moral  as  well  as  a  judicial  blot  upon  the  attorney,  whose  very  con- 
cealment of  the  advantage  obtained  by  him  from  his  client,  is  a  badge 
of  fraud  that  would  have  been  severely  visited  by  any  court  of  jus- 
tice in  which  such  a  transaction  would  have  been  disclosed. 

"  Mr.  Harvey  has  urged  before  us,  that  the  charge  against  him 
before  the  arbitrator,  was  different  from  that  before  the  court;  that, 
in  the  first  instance,  it  was  merely  a  charge  of  fraud ;  in  the  second, 
of  embezzlement.  Be  it  so.  In  both  instances,  the  substance  of  the 
charge,  that  he  had  fraudulently  appropriated  to  himself  500/.  which 
ought  to  have  been  paid  to  his  client,  was  the  same.  In  both  in- 
stances, he  equally  shrunk  from  legal  decision.  If,  on  the  trial,  the 
charge  assumed,  in  his  opinion,  a  dye  of  deeper  aggravation,  it  was 
still  more  urgent  upon  him  to  remove  the  stain  which  it  fixed  so 
deeply  on  his  character. 

"  We  cannot  but  feel  that  in  this  instance,  as  well  as  the  former, 
Mr.  Harvey,  by  moving  for  a  new  trial,  might  have  had  the  advan- 
tage  of  clearing  himself  by  his  own  oath;  without  which,  such 
motion  for  that  purpose  could  not  have  been  supported.  He  might 
also  have  had  the  oaths  of  Best  and  Harrison,  if  they  were  the  wit- 
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nesses  to  the  alleged  agreement  between  Frost  and  Harvey,  as  well 
as  the  solemn  declaration  of  Rigge,  the  Quaker,  under  all  those  pro- 
visions of  law  which  were  necessary  to  give  it  weight  and  efficacy, 

**  Weighing,  then,  all  that  has  been  proved  or  stated  inexplanation, 
the  delays  of  Mr.  Harvey  before  the  arbitrator,  his  withdrawing 
himself  from  that  jurisdiction,  his  three  attempts  to  stop  the  trial, 
repelled  by  separate  judges ;  the  nature  of  the  verdict,  so  degrading 
to  any,  and  particularly  to  a  professional  man ;  his  solemn  pledge 
on  this  very  account  to  move  for  a  new  trial,  and  its  abandonment ; 
we  are  convinced,  that  whatever  the  alleged  agreement  was  between 
Mr.  Harvey  and  Mr.  Frost,  it  never  was  safe  or  expedient  for  Mr. 
Harvey  to  exhibit  it  in  a  court  of  justice;  that  he  shrunk  from 
judicial  investigation,  from  the  consciousness  that  it  would  be  of  no 
advantage,  but  would  probably  add  to  the  difficulty ;  and  that  the 
pretended  composition,  through  the  intervention  of  Rigge,  if  it  be 
truly  such  as  Rigge  appears  desirous  to  establish  by  his  testimony, 
which  we  do  not  believe,  was  the  result  of  preconcerted  arrange- 
ment. All  the  fads  that  are  now  citable  of  direct  proof  are  consistent 
with  the  verdict ;  all  those  which  Mr.  Harvey  invokes  to  establish  his 
innocence  are  founded  upon  conjecture^  supported  btf  mutilated  accounts 
and  suspicious  testimony,  and  are,  moreover,  utterly  inconsistent  with 
Mr.  Harvey's  own  conduct  at  the  time,  or  with  any  explanation  which 
he  now  offers  of  it.  For  these  reasons,  we  are  of  opinion,  not  only 
that  the  decision  of  the  Benchers  in  1821  was  correct,  but  that  it 
has  received  additional  support  from  the  evidence  adduced,  and 
statements  made  by  Mr.  Harvey  upon  the  present  investigation." — 
Papers,  pp.  114,  115. 

It  is  not  perhaps  of  much  moment,  compared  with  charges 
of  much  deeper  die,  but  it  may  be  as  well  to  mention  that  Mr. 
Harvey  admits  that  he  committed  a  fraud  upon  the  revenue  as 
regards  the  stamp.  "  Mr.  Lushington  asked  what  the  learned 
Serjeant  had  to  say  to  the  provisions  of  the  act  48  Geo.  3,  c.  149, 
(the  late  stamp  act)  which  said  that  a  solicitor  inserting  the 
smaller  consideration  in  a  case  like  this,  was  liable  to  a  penalty 
of  600/.,  and  to  be  struck  off  the  roll?  Mr.  Serjeant  Wilde 
said  he  was  aware  of  that;  but  in  more  instances  than  one, 
a  solicitor  had  rendered  himself  amenable  to  the  law  in  such 
a  proceeding."  Very  probably;  but  we  do  not  believe  that 
Mr.  Harvey  would  have  done  so  to  save  his  cUent  fifty  shil- 
lings on  the  stamp,  unless  he  had  some  private  motive  for 
keeping  the  real  consideration  secret 

In  the  concluding  paragraph  of  the  Report,  the  committee 
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(themselves  unable  to  adoiiiiister  an  oath)  politely  allude  to 
the  deficient  powers  of  the  Benchers^as  the  sole  reason  of  their 
differences.  The  Benchera  thus  allude  to  this  class  of  diffi- 
culties in  their  statement : — 

"  In  the  course  of  our  investigation  complaints  were  urged  on 
the  part  of  Mr.  Harvey,  that  we  had  not  the  power  of  summoning 
witnesses,  and  examining  them  on  oath,  and  also  that  by  (he  lapse  of 
time  many  of  the  witnesses  to  the  transactions  in  question  Are  now 
dead.  This  is  certainly  true,  and  appears  to  us  an  argument  of 
some  weight,  to  prove  not  only  how  difficult  it  is  at  this  time  to  dis- 
cover the  whole  truth  of  transactions  of  dates  so  long  past,  but  how 
cautious  w^e  ought  to  be  in  adopting  presumptive  conjectures  on 
evidence  of  an  ambiguous  nature,  for  the  purpose  of  defeating  judi- 
cial inquiries^  verdicts  and  judgments,  which  were  not  impeached  at 
the  periods  when  no  such  difficuhies  existed,  and  which  took  place 
before  tribunals  fully  competent  to  investigate  the  truth  in  the  most 
satisfactory  manner. 

"  In  the  first  case,  where  Mr.  Harvey  was  plaintiff^  the  judge 
who  tried  the  cause,  the  defendant  and  his  only  witness  are  dead. 
It  appears  that  Andrew,  the  defendant,  died  in  1826^  previous  to 
Mr.  Harvey's  petition  in  that  year. 

"  In  the  second,  wlien  Mr.  Harvey  was  defendant,  the  arbitrator 
to  whom  the  cause  had  been  originally  referred^  the  judge  who  tried 
it,  and  the  plaintiff  and  his  attorney,  as  well  as  several  of  the  wit- 
nesses, are  also  dead.    The  plaintiff  Frost,  it  appears,  died  in  1828. 

<'  The  fact,  however,  is  most  striking,  that  lyhen  all  the  witnesses 
were  alive,  when  Mr.  Harvey  had  the  strongest  motives,  and  the 
most  convenient  opportunity  for  producing  on  oath  before  the  pro- 
per tribunals,  all  that  was  necessary  for  the  elucidation  of  the  truth, 
and  the  redemption  of  his  character,  he  did  not  think  it  proper  to 
submit  the  verdict  in  either  case  to  re- examination  by  moving  for  a 
new  trial,  but  remained  subjecir  to  the  disgrace  which  those  verdicts 
undisturbed  necessarily  cast  upon  him. 

'*  It  will  be  observed,  by  a  reference  to  the  statements  and  exa- 
mination of  Mr.  Harvey  himself,  in  the  notes  of  the  short-hand 
writer^  that  the  Benchers  gave  him  ample  opportunity  of  accounting 
and  of  excusing  himself  for  this  extraordinary  neglect.  It  appears 
to  us  that  his  explanations  and  reasons  were  altogether  unsatisfac- 
tory, and  we  are  strongly  impressed  with  a  conviction  that  no  rea- 
sonable account  consistent  with  the  case  Mr.  Harvey  now  endeavours 
to  make,  can  be  given  for  his  omission  to  take  a  step  of  obvious 
facility,  and  the  absolute  necessity  of  which  must  have  been  apparent 
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to  any  man  conscious  of  his  innocence  and  jealous  of  his  honour." — 
Papers^  p.  96.  * 

The  Committee  conclude  by  expressing  a  hope  that  the 
Benchers  will  give  Mr.  Harvey  the  benefit  of  this  inquiry.  It  is 
generally  understood  that  they  will  take  no  notice  whatever  of 
it;  that  they  will  give  to  the  opinions  of  Messrs.  O'Connell, 
Hume^  Wilks,  Halcomb,  &c.  when  expressed  in  a  Report, 
precisely  the  weight  which  ought  to  be  given  to  the  opinions 
of  such  persons  individually  or  collectively  expressed.  One 
inevitable  consequence  of  the  course  recently  pursued  by  the 
House  of  Commons, — of  delegating  the  power  of  speaking  in 
its  name  to  almost  any  persons  who  choose  to  ask  for  it,  is 
the  disregard,  in  cases  like  Mr.  Harvey's  or  Mr.  Buckingham's, 
of  its  authority.  It  is  also  understood,  that  the  grand  ob- 
ject of  the  inquiry  was  to  qualify  Mr.  Harvey  for  place,  and 
that  no  attempts  will  be  made  to  compel  the  refractory 
Benchers  to  subserviency:  such  attempts  indeed  would  be 
very  silly,  as  the  House  of  Commons  could  take  no  effective 
measures  of  compulsion.  But  we  hope,  notwithstanding,  that 
some  professional  member  will  take  an  opportunity  of  ex- 
posing the  true  character  of  this  Report,  and  explain  (what 
Sir  James  Scarlett  unfortunately  left  unexplained)  to  what 
extent  the  public  are  interested  in  maintaining  the  character 
of  the  bar. 

Most  people  understand  the  value  of  fearless  independent 
advocacy  in  times  of  trouble,  nor  can  they  well  avoid  seeing 
the  importance  of  learned,  enlightened,  high-toned  and  pure- 
minded  judges,  who  must  all  be  furnished  from  the  bar.  But 
few  can  or  will  see  the  injurious  change  that  would  be  effected 
in.  the  administration  of  justice,  and  even  in  the  most  intimate 
relations  of  society,  by  the  indiscriminate  introduction  of 
rogues  and  swindlers  into  the  profession,  or  (which  comes  to 
nearly  the  same  thing)  by  establishing  it  as  a  principle,  that 
bad  character  shall  not  operate  as  a  disqualification.  It  is 
however  an  undoubted  truth,  that  litigiousness  and  chicanery 
have  been  found  increasing  and  decreasing  in  all  countries,  in 
exact  proportion  to  the  elevation  or  degradation  of  lawyers  as 
a  class;  and  that  the  evil  of  litigation  is  always  at  its  height 
where  the  profession  has  ceased  to  be  considered  an  honour- 
able  one.     There  is  another  way  of  looking  at  this  subject, 
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which  may  level  it  to  the  apprehension  of  a  Hume.  The  pre- 
sent mode  of  conducting  the  business  of  the  courts  depends 
altogether  upon  confidence :  the  bar  confide  in  one  another, 
and  the  bench  confides  in  the  bar.  When,  for  instance,  the 
counsel  state  that  such  or  such  is  the  purport  of  an  affidavit 
or  other  paper,  the  judges  act  on  the  statement,  and  dispense 
with  the  regular  reading  of  the  document.  Again,  mutual 
good  opinion  amongst  counsel  leads  to  admissions,  wavers  of 
strict  form,  equitable  arrangements,  &c.  which  benefit  the 
suitor  at  the  same  time  that  they  greatly  lighten  the  business 
of  the  courts.  Alter  this  state  of  things,  and  we  have  no 
doubt  the  present  judges  would  soon  be  found  insufficient  for 
their  work. 

We  are  merely  throwing  out  these  considerations  as  bints  i 
the  proper  place  to  amplify  them  is  parliament.  If  Sir  James 
Scarlett  and  Mr.  Pollock  will  not  defend  their  order,  it  is  to 
be  hoped  that  some  younger  member  will  take  the  opportunity 
of  distinguishing  himself.' 

We  are  glad  to  see  from  Mr.  Harvey's  letter  to  his  constitu- 
ents, that  one  good  effect  is  likely  to  be  produced  by  this 
Report.  He  says  he  will  no  longer  stoop  to  practise  as  a 
solicitor,  no  longer  condescend  to  cater  for  tables  to  which  he 
is  not  admitted  as  a  guest ;  a  declaration  which  we  should 
believe  the  more  readily  if  he  had  told  us  how,  in  such  a  con- 
tingency, he  intends  to  cater  for  his  own.  Certain  it  is,  he 
has  of  late  years  derived  his  chief  revenue  from  suits  com- 
menced against  corporations,  companies  and  other  holders  of 
trust  property,  which  appear  to  end  in  little  beyond  the  pay- 
ment of  sundry  sums  to  Mr.  Harvey,  under  the  denomination 
of  costs.  We  have  heard  him,  on  this  account,  compared  to 
Byers,  the  famous  or  infamous  informer ;  but  Byers  may  claim 
credit  for  enforcing  the  observance  of  the  law,  whereas  Mr. 
Harvey  merely  effects  a  transfer  to  his  own  pocket  of  a  part 
of  the  money  gained  by  the  alleged  infraction  of  the  law. 
Many  faithful  stewards,  too,  have  been  mulcted  in  this 
manner. 

By  ceasing  to  practise  as  a  solicitor,  he  will  also  give  up  the 

^  The  chaDges  we  think  necessaiy  in  order  to  make  the  Benchers'  jurisdiction 
thoroughly  eifecttve,  were  stated  in  vol.  viii.  p.  134. 
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chance  of  establishing  a  partnership  with  another  parliamentary 
solicitor,  which  a  committee  of  the  reformed  House  of  Com- 
mons would  no  doubt  discover  to  be  a  laudable  mode  of  faci- 
litating the  discharge  of  business,  the  rather  that  the  unre- 
formed  House  of  Commons  declared  it  to  be  mean,  disho- 
nourable, and  unworthy  a  member  of  the  legislature.  It  is 
with  extreme  reluctance  that  we  allude  to  these  matters ;  but 
it  is  no  unimportant  part  of  the  argument  to  show  that  Mr. 
Harvey  has  not  entitled  himself,  »by  his  after-conduct,  to  an 
amnesty  for  the  errors  in  judgment  (as  he  calls  them)  of  his 
youth. 
H. 

[The  documents  relating  to  this  case,  printed  by  order  of  the  House  of  Commons, 
at  the  expense  of  the  country,  are^l.  The  Report,  with  the  Minutes  of  Evidence 
and  Appendix,  501  folio  pages.  2.  A  folio  volume,  entitled  Papers  or  Documents 
relating  to  the  Application  of  D.  W.  Harvey,  &c.  182  folio  pages.  3.  The  Sixth 
Report  of  the  Common  Law  Commissioners,  of  which  60  or  70  folio  pages  relate  to 
him.  We  presume  there  will  also  be  heavy  charges  for  the  attendance  of  the  short- 
hand writer  and  the  witnesses.  If  the  other  members  of  the  projected  cabinet  are 
to  be  whitewashed  at  the  public  expense  (and  some  of  them  will  want  it  bad  enough) 
their  first  budget  will  be  a  singular  one.] 


ART.  VII.— THE  JUDICIAL  CHARACTER  PF  SIR  JOHN  LEACH. 

If  the  late  Master  of  the  Rolls  cannot  be  ranked  among 
the  most  distinguished  ornaments  of  the  Equity  Bench,  it 
must  be  acknowledged,  even  by  those  who  may  be  least  dis- 
posed to  admit  that  his  legal  or  general  attainments  were  of 
the  highest  order,  that  he  discharged  the  duties  of  the  judi- 
cial office  with  great  ability  and  efficiency.  In  the  power  of 
despatching  general  business,  perhaps  no  judge  ever  surpassed 
or  equalled  him ;  and  when  it  is  considered  in  how  large  a 
proportion  of  cases  which  a  judge  is  called  upon  to  decide, 
the  application  of  legal  or  equitable  principles  is  free  from 
difficulty,  the  faculty  of  mpidly  disentangling  whatever  may  be 
complex  in  the  pleadings  and  fects,  and  of  promptly  deciding 
upon  the  merits  of  a  case,  is  one  of  which  the  importance 
can  scarcely  be  too  highly  estimated.  His  attention  seemed 
never  for  a  moment  to  be  diverted  from  the  case  before  the 
Court,  and  when  the  duties  of  counsel  were   discharged,  he 

ff2 
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would  for  the  most  part  proceed  immediately  to  the  delivery 
of  his  judgment.  Where  he  entered  at  large  into  the  details 
of  a  case^  he  would  arrange  the  leading  facts  in  the  most  lucid 
order,  and  comment  upon  all  that  was  material  to  the  issue 
with  a  perspicacity  which  left  nothing  unsifted,  and  an  acute-- 
ness  which  no  ingenuity  of  counsel  could  elude.  Even  when 
of  late  years  he  seemed  sometimes  to  yield  to  the  influence  of 
bodily  infirmity,  and  indulged  in  an  occasional  slumber  upon 
the  bench,  his  nods  were,  like  Homer's,  such  as  might  well 
be  conceded  to  energies  which  were  in  general  so  thoroughly 
awake,  and  by  a  singular  felicity — ^perhaps  by  an  idiosyn- 
crasy* in  his  method  of  slumber  which  we  must  leave  physio- 
logists to  explain — nothing  seemed  to  have  escaped  him,  when 
the  duty  of  deciding  the  case  devolved  upon  him. 

To  record  of  a  judge  who  has  presided  in  courts  of  equity, 
that  he  was  an  uncompromising  foe  to  every  species  of  fta.ud 
and  unfair  dealing  in  parties,  and  of  every  form  of  professional 
malpractice  in  the  conduct  of  a  cause,  can  scarcely  be  deemed 
matter  of  panegyric ;  but  there  are  diversities  and  peculiarities 
of  manner  in  which  even  a  common  duty  may  be  performed, 
and  no  one  can  have  heard  Sir  John  Leach  administer  chas- 
tisement in  a  case  calling  for  judicial  animadversion,  without 
being  impressed  with  the  conviction  that  he  not  only  did  his 
duty  in  that  respect,  but  did  it  toto  corde;  that  he  was  not 
only  an  enlightened  lawyer,  but  a  thoroughly  honest  man. 
When  the  facts  developed  in  a  case  called  for  such  animad- 
version, no  wrongdoer  ever  escaped  unstigmatized,  and  it  was 
sometimes  curious  to  observe  the  indications  which  gave  no- 
tice of  an  approaching  outpouring  of  judicial  indignation. 
The  body  of  the  judge  half-averted  from  the  counsel,  whose 
duty  it  was  to  struggle,  as  he  best  might,  with  a  desperate 
case — the  countenance  always  florid,  but  mantling  with  a 
"  purple  grace"  under  the  influence  of  virtuous  wrath  and 
scarce-suppressed  impatience — the  eye,  small  but  not  inexpres- 

^  Sir  John  Leach*s  predecessor,  Sir  Thomas  Plumer,  when  at  the  bar,  used  to 
maintain  that  men  generally  possessed  the  power  of  compressing  their  sleep,  and 
that,  at  any  rate,  he  himself  possessed  that  faculty,  so  that  if  business  did  not  per- 
mit him  to  lake  more  than  four  hours  sleep,  he  could  by  an  act  of  volition  take  as 
much  refreshment  in  those  four  hours  as  in  his  ordinary  six  or  seven.  Another 
problem  for  physiologists. 
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sive,  kindling  into  fire  under  the  like  stimulus  of  excited  feel- 
ings— these  were  sure  presages  of  the  coming  storm.  And 
when  expression  was  at  length  given  to  the  indignant  feelings 
of  the  judge,  his  style,  always  clear  and  fluent,  frequently 
became  impressed  with  a  character  of  energy  and  fervour 
almost  amounting  to  eloquence. 

The  remarks  which  we  have  hitherto  made  upon  the  judi- 
cial character  of  the  late  Master  of  the  Rolls  apply  rather  to 
ordinary  cases,  where  there  is  no  difficulty  in  the  application 
of  principles,  than  to  those  which,  by  reason  of  the  doubtful 
or  difficult  points  of  law  involved  in  them,  more  properly  call 
forth  the  powers  of  an  equity  lawyer.  To  his  decisions  in 
cases  of  the  latter  description,  the  profession  has  not  gene- 
rally been  disposed  to  pay  as  large  a  measure  of  respect 
and  approbation  as  it  has  conceded  to  some  of  his  contempo- 
raries. His  legal  learning  was  considerable,  but  not  profound. 
His  mind  was  stored  with  principles,  and  he  was  ready,  not 
unfrequently  too  ready,  in  the  application  of  them.  Once 
impressed  with  a  particular  view  of  the  legal  bearings  of  a 
case,  or  with  the  opinion  that  the  whole  case  was  governed 
and  covered  by  a  particular  principle,  he  was  impatient  of 
arguments  that  might  be  urged  against  his  impressions,  and 
little  disposed  to  respect  or  listen  to  authorities  that  might 
contradict  them.  This  was  his  great  judicial  defect — ^a 
defect  which  grew  with  the  increasing  authority  which  time 
gives  to  a  judge's  opinions,  and  which  of  late  years,  and  espe- 
cially since  he  presided  at  the  Rolls,  was  fostered  and  con- 
firmed by  the  almost  passive  submission  of  the  leaders 
of  the  Bar.  To  this  cause  must  be  mainly  attributed  the 
great  number  of  appeals  which  have  been  brought,  and,  in 
many  cases  successfully  brotight,  against  his  decisions.  The 
style  of  his  judgments  was  neat,  and  his  sentences  were  gene- 
rally so  well  turned  (we  allude  to  judgments  orally  delivered, 
and  he  rarely  committed  his  judgments,  before  delivery,  to  writ- 
ing,) that  they  might,  we  should  imagine,  but  for  some  occa- 
sional exuberance  of  diction,  have  borne  the  test  of  immediate 
transmission  to  the  press.  During  the  earlier  period  of  his 
judicial  career,  he  sometimes,  but  not  often,  went  into  an  ela- 
borate examination  of  the  authorities;  but  of  late  years  he 
seemed  desirous  of  compressing  his  judgments  into  a  form  of 
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the  closest  possible  condensation.  Hence  they  are  often  cha- 
racterized by  oracular  brevity ;  but  they  possess  nothing  in 
common  with  the  obscurity  of  ancient  oracles ;  for  they  are 
always  lucid ;  often  give  results  deducible  from  the  authorities 
with  admirable  precision ;  and  are  seldom  chargeable  with  a 
defect  which  too  often  diminishes  the  value  of  the  judgments 
af  a  far  more  profound  lawyer^  Lord  Eldon,  namely,  that  of 
leaving  the  point  with  which  the  Court  has  to  grapple  in 
abeyance. 

His  mode  of  delivering  his  judgments,  and  of  speaking  ge- 
nerally, was  peculiar.  His  voice  was  clear  and  strong,  but 
most  unmusical ;  indeed,  upon  an  ear  cognizant  of  music,  it 
had  all  the  effect  produced  by  a  person  singing  out  of  tune, 
or  by  instruments  playing  the  same  air  in  different  keys.  His 
enunciation  was  singularly  precise,  and  it  appeaired  to  be 
finical  and  afiected ;  but  we  believe  that  he  had  at  an  early 
period  of  his  public  career  formed  a -style  of  speaking,  which, 
though  not  felicitous,  and  apparently  extremely  artificial, 
had  become  natural  to  him.  He  who  thinks  clearly  will 
seldom  fail  to  make  his  meaning  intelligible  to  his  hearers;, 
but  the  mode  in  which  this  end  is  to  be  accomplished  may 
be  diversified  by  all  the  gradations  between  the  extremes  of 
slovenliness  and  precision.  Sir  John  Leach's  mind,  as  de- 
veloped in  ^  his  public  speaking,  whether  at  the  Bar,  in  the 
House  of  Commons,  or  on  the  Bench,  vvas  never  in  dishabille; 
or  rather  it  was  always,  like  Ackermann's  patterns  of  people 
dressed  for  balls  and  parties,  in  its  most  fashionable  attire. 

We  must  not  omit  to  notice  a  branch  of  the  judicial  duties 
in  which  Sir  John  Leach's  skill  was  unrivalled ;  we  allude  to 
the  dictation  of  inmutes  of  decrees.  He  was  conscious  of  his 
great  skill  in  the  performance  of  this  duty — a  minute  but  ex- 
tremely important  one— -and  so  fastidious  was  he  in  the  choice 
of  the  expressions  whieh  he  directed  to  be  employed  for  that 
purpose,  that  he  would  again  and  again  alter  the  original 
form  of  the  minutes  dictated  by  him,  each  new  suggestion 
adding  something  to  the  accuracy  and  precision  of  the  last; 
a  species  of  hypercriticism  upon  his  own  performances  which 
was  not  a  little  embarrassing  to  counsel,  who  had  no  sooner 
written  the  minutes  in  one  form  than  a  revised  edition  was 
presented  them  in  another.     And  often,  after  the  whole  ap- 
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peared  to  be  concluded,  a  dropping  fire  would  be  recommenced 
from  the  bench,  a  single  word  perhaps  being  here  and  there 
substituted — always  with  some  improvement — for  the  word 
originally  suggested.  The  masterly  manner,  also,  in  which 
he  disposed  of  cases  of  account  has  often  been  the  subject 
of  eulogy  at  the  bar.  The  early  discipline  which  he  had  un* 
dergone  in  a  house  of  commerce  probably  gave  him  peculiar 
aptitude  for  dealing  with  cases  of  this  descripticoi,  and  he 
evidently  took  great  delight  in  grappling  with  them. 

Quo  semel  est  imbuta  recens  servabit  odorem 
Testa  diu. 

We  have  already  touched  incidentally  upon  Sir  John 
Leach's  demeanour  to  the  Bar,  and,  if  we  respected  or 
deemed  it  right  to  act  upon  the  maxim  de  mortuis  nil  nisi 
bonum,  we  should  say  no  more  upon  that  subject.  But  we 
hold  that  maxim  to  be  a  foolish  and  mischievous  one;  mor6 
especially  if  applied  to  men  who  have  filled  public  stations. 
It  is  foolish,  and  has  some  tendency  to  mischief,  even  as  ap- 
plied to  private  persons ;  for  the  fear  of  a  posthumous  bad 
reputation  may  have  some  influence  or  operate  as  some  check 
upon  the  conduct  of  private  men,  and  such  influence  or  check 
would  be  removed  if  the  maxim  were  to  prevail ;  but  it  is 
more  especially  mischievous  if  applied  to  public  men,  whose 
character  is  public  property,  and  ought  at  all  times  to  be  sub- 
jected to  the  most  unfettered  animadversion.  And  happy 
is  that  public  man  who  can  bear  and  profit  by  wholesome 
animadversion  on  his  conduct  ere  it  is  too  late,  and  who,  in- 
stead of  earning  the  lasting  censure  of  posterity  by  cleaving 
to  sycophants  and  parasites,  seeks  his  friends  among  those 
who,  while  they  distinguish  and  applaud  what  is  estimable 
in  his  character,  are  too  honest  and  independent  to  flatter  and 
pander  to  his  faults. 

During  some  years  which  succeeded  the  appointment  of 
Sir  John  Leach  to  the  office  of  Vice  Chancellor,  there  were 
frequent  and  violent  collisions  between  his  Honour  and  the 
leading  members  of  the  Bar.  Among  those  who  at  that  time 
most  energetically  asserted  the  independence  of  the  Bar,  and 
protested  against  what  was  deemed  the  intemperate  and 
dictatorial  demeanour  of  the  Judge,  the  late  Mr.  Heald  was 
particularly  distinguished ;  and  so  strong  was  the  feeling  of 
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the  Bar  upon  the  subject^  that  a  deputation  of  its  members, 
headed  by  the  most  distinguished  counsel,  waited  upon  his 
Honour,  and  formally  i;emonstrated  with  him  upon  his  de- 
portment towards  the  profession.  Of  late  years  the  submis- 
sion of  the  Bar  precluded  a  repetition  of  the  scenes  which 
had  occurred  during  the  earlier  part  of  his  judicial  career; 
but  the  asperities  of  the  Judge  were  far  from  being  mitigated 
in  proportion  to  the  absence  of  a  spirit  of  resistance.  There 
was  upon  the  whole,  however,  an  equitable  equality  in  the 
dispensation  of  those  asperities ;  one  or  two  individuals  might, 
perhaps,  experience  the  Judge's  want  of  courtesy  in  a  more 
marked  manner  than  others,  but  in  general,  the  discipline  to 
which  the  whole  Bar  was  subjected  was  impartially  admi- 
nistered, and  it  might  have  been  said  of  his  Honour,  as  of 
another  distinguished  personage,  that  he  had  '^  no  predilec- 
tions." 

In  a  late  appeal  before  the  Chancellor,  one  of  the  counsel, 
by  way  of  illustrating  the  treatment  which  he  had  received 
in  the  Court  below,  alluded  to  the  manner  in  which  justice 
was  said  to  be  administered  in  another  court  below,  and  cited 
the  passage  in  Virgil- 


(( 


haec  Rhadamanthus  habet  durissima  regna, 


Castigatque  auditque." 

The  illustration  was  made  in  no  unfriendly  spirit,*  on  the  con- 
trary, it  came  from  a  quarter  where  it  could  only  have  been 
made  with  the  most  perfect  urbanity  and  good  humour ;  but 
truth  may  well  be  uttered  in  jest,  and  may,  moreover,  be  well 
enforced  by  a  little  pleasantry;  and  so  far  was  the  illustration 
from  being  over-charged,  that  we  believe,  in  the  case  in  question, 
the  chastisement  had  been  administered  without  being  coupled 
with  the  proceeding  (the  auditque)  which  accompanied  or 
followed  it  in  the  court  described  by  the  poet.  Respect  to 
judges  is  a  tribute  so  generally  and  cheerfully  paid  by  the 
Bar,  and  any  anomalous  case  of  petulance  or  indecorum  is  so 
certainly  followed  by  instant  rebuke  ahd  repression,  that  the 
danger  is  always  on  the  side  of  obsequiousness  and  undue 
submission.  The  duty  of  asserting  the  independence  of  the 
Bar  rests  in  a  great  degree  with  its  leading  members;  and  if 
the  judge  degenerates  into  the' schoolmaster,  it  may  well  be- 


The  Judicial  Character  of  Sir  John  Leach.        435 

come  the  **  sixth-form"  scholars  in  silk  to  consider,  whether 
they  are  not  too  big  to  undeigo  the  discipline, 

Such  as  Lycurgus  taught,  when,  at  the  shrine 
Of  the  Orthyan  goddess,  he  bade  flog 
The  little  Spartans, — such  as  erst  chastis'd 
Our  Milton  when  at  college. 

The  members  of  the  bar  are ''  men,  high-minded  men ;"  they 
emphatically  "  know  their  rights,"  and  "  knowing^*  them, 
they  should  be  as  true  to  themselves  as  to  their  clients,  and 
''  dare  maintain"  them. 

In  conclusion,  we  must  observe  that  the  remarks  we  have 
just  felt  it  our  duty  to  make  apply  solely  to  the  judicial 
character  of  the  late  Master  of  the  Rolls;  for  in  private  life 
his  amenity  and  gentleness  of  manner  were  as  remarkable  as 
were  the  acerbity  and  want  of  temper  which  he  too  frequently 
exhibited  on  the  Bench. 


Several  biographical  notices  of  the  late  Master  ot  the  Rolls  have 
been  published  in  the  daily  and  weekly  papers.^  The  following  are 
the  best  authenticated  particulars  of  his  career : 

He  was  the  son  of  a  shopkeeper  at  Bedford^  and  was  educated  al 
the  grammar-school  of  that  place.  On  leaving  school  he  was  placed 
in  a  merchant's  counting-house^  and  afterwards  in  the  office  of  Sir 
Robert  Taylor  (the  father  of  the  late  Michael  Angelo  Taylor)  to 
learn  the  profession  of  architecture.  He  subsequently  betcxik  himself 
to  the  study  of  the  law^  by  the  advice^  it  is  said^  of  the  late  Mr.  Cocke* 
rell^  and  became  the  pupil  of  Sir  William  Alexander  (lately  Chief 
Baron  of  the  Exchequer)  then  practising  as  an  equity  draftsman. 
He  was  called  to  the  bar  by  the  Middle  Temple  la  1790^  and  for 
some  time  attended  the  Home  circuit  and  Surrey  sessions.  In  1800, 
however,  he  gave  up  all  the  common  law  practice,  and  devoted  hi  my- 
self exclusively  to  the  equity  courts  and  the  Cockpit^  where  he  was 
much  employed  in  West  Indian  appeals.  His  subsequent  success  is 
well  known ;  in  1 807  he  received  a  patent  of  precedence,  and  the 
same  year  he  was  returned  for  the  borough  of  Seaford,  wheTe  he  had 
purchased  property  and  established  an  interest.  His  principal  parlia- 
mentary exploits  were  a  defence  of  the  Duke  of  York  against  Cblonel 

*  The  fullest  and  molt  accurate  appeared  in  Tlie  Legal  Observer. 
TOL.  nil.  a  6 
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Wardelly  and  an  attack  upon  the  bill  creating  the  office  of  Vice-Chan* 
cellor,  an  office  which  he  was,  notwithstanding,  the  second  to  fill. 
He  succeeded  Sir  Thomas  Plumer  as  Vice-Chaucellor  in  1817^  and 
received  the  honour  of  knighthood  upon  the  occasion.  He  succeeded 
Lord  Lyndhurst  as  Master  of  the  Rolls  in  May,  1827.  He  died 
at  Edinburgh,  September  16th,  1834^  at  the  age  of  74. 


(  435  ) 


DIGEST    OF    CASES. 


COMMON  LAW. 


[Comprising  1  Adolphus  &  Ellis,  (in  continuation  of  Bamewall  &  Adolpbus,) 
Fart  1 ;  3  Nevile  &  Manning,  Fart  3 ;  1  Bingham's  New  Cases,  Part  1 ;  4 
Moore  &  Scott,  Parts  1  and  2 ;  2  Crompton  &  Meeson,  Part  2 ;  4  Tyrwhitt, 
Parts  1  and  3;-^all  Cases  included  in  former  Digests  being  omitted.] 


ABATEMENT,  PLEA  IN.— See  Pleading,  2. 

AMENDMENT. 

1.  The  declaration  stated,  that  the  defendants,  in  consideration  that  plaintiffii 
would  supply  A.  -with  beer,  undertook  and  promised  the  plaintiffi  to  pay 
them  the  amount  of  the  beer  so  supplied.  Another  count  stated  an  under- 
taking, upon  the  same  consideration,  to  he  accountable  and  to  pay,  &c. 
The  proof  was  that  defendants  undertook,  in  writing,  to  guarantee  to  the 
plaintifi&  the  amount  supplied :  Held,  that  under  the  3  &  4  W.  4,  c.  42,  s. 
23,  the  judge  at  Nisi  Prius  might  amend  the  record  by  substituting  the 
word  "guarantee  "  for  "  pay  "  in  the  first  count— Hanftwry  v.  E//a,  1  Adi 
&  E.  61 ;  3  N.  &  M.  438* 

2.  Where  the  plaintiff  ha4  been  misled  by  the  defendant  as  to  the  nature  of 
a  charterparty,  the  Court  permitted  the  plaintiff  to  amend  by  striking  out  a 
count  in  covenant  on  a  charterparty^  and  declaring  for  freight,  not  upon 
the  charterparty :  and  that,  although  many  years  had  elapsed  since  the 
commencement  of  the  action,  the  defendant  having  been  the  cause  of  the 
delay.— iiywtn  v.  Todd,  1  Bing,  N.  C.  170. 

And  see  Practice,  8. 

ARBITRATION. 

{Sufficiency  of  arbitrator's  adjudication*)    On  a  reference  of  a  cause  and  aU 

matters  in  difference  between  the  parties,  the  award  is  bad  if  it  omit  to 

assess  damages  on  a  judgment  of  ml  dicit  on  a  new  assignment  of  excess 

'  in  trespass.    The  arbitrator  must  make  a  substantial  adjudication  as  to 

G  G  2 
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an  the  iasaes.     He  need  not,  however,  find  for  either  party  in  the  yery 
woids  of  the  issue ;  it  is  nfficient  if  he  decide  suhstantiaUy  the  questions  in 
dispute.— n^JirrxT.  Shlpton,  3  N.  &  M.  240. 
And  see  Lakdlokd  and  Tenakt,  3. 

ARREST. 

1.  (  What  i$  a  carrying  to  gaol.)  Canying  a  party  arrested  to  puhlio-houses 
within  twenty-four  houn  finom  the  arrest,  wiUiout  lodging  him  in  gacd 
within  that  time,  is  not  a  h^;inning  to  cany  to  gaol  within  32  G.  2,  c.  28, 
8. 1. — Summers  t.  Moseley,  4  Tyr.  158. 

2.  (Protection  of  tuitor  from.)  A  party  returning  from  attendance  in  a 
court  of  justice  left  the  court  at  five  o'clock,  arrived  at  his  ofiice  of  business 
at  twenty  minutes  after  five,  left  it  at  seven,  and  in  going  along  the  street 
towards  lus  house,  went  into  a  shop,  where  he  was  immediately  arrested : 
Held,  that  he  was  privileged  ftom  arrest  (2  W.  Bl.  1113.)— Pitt  v. 
Coombs,  3  N.  &  M.  212. 

3.  {Arrest  by  private  person  on  suspicion  of  felony.)  A  private  person  cannot 
aj^rehend  another  on  suspicion  of  felony,  for  the  purpose  of  taking  him  to 
the  place  where  the  theft  was  committed,  there  to  ascertain  whether  he 
was  the  thief.~Ha// v.  Booth,  3  N.  &  M.  316. 

ASSUMPSIT. 

(Consideration.)  The  payment  by  the  defendant  of  an  agreed  sum  in  dia- 
chaige  of  an  unliquidated  denuind  for  which  an  action  has  been  com- 
menced, is  a  good  consideration  for  a  promise  by  the  plaintiff  to  stay  pro- 
ceedings and  pay  his  own  costs. —  Wilkinson  v.  Byers,  I  Ad.  &  £.  106. 

ATTORNEY. 

1.  (Privilege  of, from  disclosing  client* s  title — to  whom  available.)  An  attor- 
ney for  a  person  not  a  party  to  an  action,  having  refiised  at  the  trial  to 
produce  a  deed  belonging  to  his  dient,  was  directed  by  the  judge  to  give 
parol  evidence  of  its  contents,  and  that  evidence  went  to  the  jury :  Held, 
that  even  supposing  the  judge  was  in  error  in  so  directing,  the  parties  to 
the  action  had  no  right  to  olgect  to  the  evidence  going  to  the  jury,  since 
it  was  no  privilege  of  theirs  by  which  the  deed  was  withheld. — Marston  v. 
Bournes,  1  Ad.  &  £.  31. 

2.  (  Taxation  of  bill.)  A  Court  has  no  power  to  order  an  attorney's  bill  to  be 
taxed,  where  it  does  not  appear  that  any  part  of  the  business  was  done  in 
the  Court  to  which  the  application  is  made. — Exp,  King,  3  N.  &  M.  437. 

3.  (Right  to  proceed  for  costs.)  A  defendant,  on  being  sued,  paid  the  debt, 
but  refiised  to  the  pay  costs ;  the  plaintiff's  attorney  proceeded  to  trial  and 
issued  execution  for  them.  The  Court  stayed  proceedings  on  an  affidavit 
that  he  was  uncertificated,  and  had  omitted  to  enrol  himself  as  an  attorney 
of  the  Court.  (3  Bing.  9;  3  Moo.  &  Sc.  195. )'-'Meekin  v.  WhaUey,  1 
Bing.  N.  C.  59. 

4.  (Enrolment  of,  in  C.  P.)  The  book  of  the  clerk  of  the  warrants  is  the 
proper  place  for  the  enrolment  of  the  name  of  an  attorney  of  the  C.  P.  It 
is  the  attorney's  duty  to  cause  his  name  to  be  enrolled,  and  if  he  omits  to 
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do  8o,  he  cannot  oSrtain  co«ts,  though  duly  qualified  as  an  attorney  in  all 
other  respects.  (3  Y.  &  J.  24.>— KwiipArfy*  v.  Harvej^,  1  Bing  N.  C.  61. 

BAIL. 

1.  (PaymetU  into  Court  in  Ueu  of.)  Where  money  has  heeh  paid  into 
Court  in  lieu  of  bail,  the  plaintiff  on  moving  to  have  it  paid  out  is  entitled 
to  the  costs  of  the  application  (in  C.  P.  as  well  as  in  K.  B.) — Freeman  v. 
Paganini,  4  Moo.  &  S.  165. 

2.  (Settin/i  aside  proceedings  on  bail-bond,)  In  the  Exchequer,  it  is  not  ne- 
cessary that  an  affidavit  to  ground  a  motion  for  setting  aside  proceedings 
on  a  bail-bon4  on  payment  of  costs,  should  show  that  the  defendant  has  a 
good  defence  on  the  merits,  or  on  whose  behalf  the  application  is  made.*— 
Bourne  ▼.  Walker,  2  C.  &  M.  338;  4  Tyr.  121. 

BANKRUPTCY. 

1.  (Act  of  Bankruptcy.)  The  execution  of  a  deed  whereby  a  trader  convey^ 
his  whole  proper^  to  the  use  of  some  of  his  creditors,  is  a  sufficient  act  of 
bankruptcy  to  sustain  a  commission,  though  the  deed  was  executed  by 
himself  alone,  and  was  not  proved  to  have  been  acted  on,  or  to  have  passed 
out  of  his  hands.  (4  B.  &  A.  382,)^ Botcherley  v.  Lancasttr,  1  Ad.  &  £. 
77;  3N.  &M.383. 

2.  (Order  and  di^sition.-^Jus  Tertii,)    B.  having  mortgaged  to  A.  certain 
.  leasehold  coal-mines  and  barges,  &c ,  afterwards  demised  the  mines  and 

assigned  the  baiges  to  C.  They  were  subsequently  seized  and  sold  by  a 
canal  company  in  satisfaction  of  tolls  claimed  by  them.  C,  after  the 
seizure  and  sale,  committed  an  act  of  bankruptcy,  on  which  a  commission 
issued  within  two  months  of  the  Seizure.  In  trover  by  A.  against  the  canal 
company  to  recover  the  value  of  the  barges  and  coals  taken  in  them : 
Held,  that  the  company  could  not  set  up  the  tide  of  the  assignees  under 
the  6  G.  4,  c.  16,  s.  72,  even  supposing  the  property  to  have  passed  to  the 
assignees  under  that  section :  Held  also,  that  to  entitle  the  assignees  under 
s.  72,  it  is  not  sufficient  to  show  that  the  goods  were  in  the  order  and  dis- 
position of  the  bankrupt  with  the  consent  of  a  party  who  was  permitted  by 
the  true  owner  to  deal  with  them  as  his  own,  (e.  g.  with  the  consent  of  a 
mortgagor,)  but  that  the  consent  must  move  directly  from  the  true  owner 
to  the  bankrupt. — Frater  v.  Swansea  Canal  Navigation  Company,  3  N.  & 
M.391. 

3.  (Personal  liability  of  assignee.)  Assumpsit  The  first  count  stated  that 
plaintiffhad  lawfully  distrained  for  rent  on  the  effects  of  L.,  against  whom 
a  fiat  had  been  issued,  and  of  whose  estate  defendant  claimed  to  be  as- 
signee, and  had  put  a  person  in  possession  thereof;  and  that  in  considera- 
tion that  plaintiff,  at  defendant's  request,  would  withdraw  the  person  so 
put  in. possession,  defendant,  claiming  to  be  assignee  as  aforesaid,  under- 
took that  the  rent  should  be  paid  to  the  plaintiff  out  of  the  produce  of  the 
sale  of  the  same  effects :  Averment,  that  plaintiff  did  withdraw  the  pdrson 
iVom  possession,  and  defendant  took  possession ;  but  though  a  reasonable 
time  for  sale  of  the  effects  and  for  such  payment  had  elapsed,  defendant 
had  not  paid  the  said  sum  to  the  plaintiff:  Plea,  that  before  the  making  of 
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defendant's  prombe,  a  fiat  was  issaed  against  L^  under  which  be  was 
fimnd  a  bankrupt,  and  defendant  was  appointed  his  assignee ;  that  de- 
fendant was  only  interested  as  such  assignee  in  procu^g  the  distress  to 
be  withdrawn,  and  that  after  the  maldng  of  the  piomise  declared  on,  and 
before  a  reasonable  time  had  elapsed  for  the  sale  of  the  effects,  the  fiat  was 
duly  superseded,  and  defendant  was  unable  afterwards  to  sell  the  effects 
and  pay  the  plaintiff  out  of  the  produce,  whereof  he  gave  the  plaintiff 
notice ;  whereby  the  defendant  was  discharged  from  performing  the  pro- 
mise  in  the  declaration  :  Held,  on  demurrer,  that  the  defendant's  promise 
was  unqualified,  and  that  the  plaintiff,  having  relinquished  his  rights  in 
oonsequence  of  it,  was  entitled  to  recover.  Semble,  that  the  plea  was  bad 
for  not  disclosing  that  the  defendant  had  not  sdd  before  the  fiat  was  super- 
seded.—iSfopAey»  V.  Pell,  4  Tyr.  6. 

4.  {JUtrotpective  operation  of  Bankrupt  Act, — Where  money  had  and  re- 
ceived lies  by  assignees,)  The  6  G.  4,  c.  16,  s.  127,  is  retrospective,  and 
applies  to  a  case  where  the  discharge  by  insolvency,  or  the  certificate  under 
the  first  commission,  was  prior  to  the  passing  of  the  act.  (See  ante,  p. 
75.) 

A.  was  discharged  under  an  insolvent  act  in  1815,  and  in  1830  ob- 
tained his  certificate  under  a  commission  of  bankruptcy  issued  in  1829, 
under  which  he  did  not  pay  15i.  in  the  pound.  In  1832  he  opened  an 
account  and  made  a  deposit  with  the  Bank  of  England :  Held,  that  tbe 
assignees  under  tbe  commission  might  recover  the  amount  of  such  deposit 
in  an  action  of  money  had  and  received  against  the  Bank.— £/^/on  v. 
Braddick,  2  C.  &  M.  435 ;  4  Tyr.  123. 

5.  (Staying  proceedings  on  bankruptcy,)  The  plaintiff  in  an  action  being 
liable  to  the  defendant  for  the  costs  of  a  nonsuit,  issued  a  fiat  of  bankruptcy 

,  against  the  defendant.    The  Court  refused  to  stay  the  defendant's  pro- 
ceedings in  the  action.<^£tcto  v.  Nokes,  I  Bing.  N.  C.  69. 

And  see  Evidbnob,  5 ;  Husband  and  Wife,  3 ;  Lease,  2. 

BENEFICE. 

(Charge  on,)  A  composition  with  a  clergyman,  in  consideration  that  his 
future  income  may  be  received  by  a  trustee  and  applied  in  liquidation  of 
his  debts,  after  providing  for  a  curate,  is  void  under  13  EHc.  c.  20.  (2  B. 
&  Ad.  328 ;  1  B.  &  Ad.  67S,)^Alchin  v.  Hopkins,  I  Bing.  N.  C.  99. 

BILL  OF  EXCHANGE. 

1.  (^o^tce  of  dishonour,)  To  prove  the  due  notice  of  dishonour  of  a  biU,  a 
letter  written  by  the  drawer  to  the  holder  six  days  after  it  became  due, 
referring  to  the  bUl,  and  stating  ''  that  he  fully  expected  it  would  have 
been  paid,"  and  that  he  had  already  taken  up  100/.  of  return  biUs  of  the 
acceptor,  and  requesting  a  forbearance  of  hostile  proceedings  on  account 
of  the  biQ,  was  given  in  evidence :  Held,  that  it  was  properly  left  to  the 
jury  to  say,  whether  they  could  infer  from  the  letter  that  notice  of  dis- 
bonour  had  been  sent  on  the  proper  day  ;  and  the  jury  having  found  for 
the  pkdntifis,  the  Court  refiised  to  disturb  the  verdict. — Booth  v.  Jacobs, 
3N.&M.351. 
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3l  (Indcnement  made  in  France,)  By  the  kw  of  France  an  indbnement  in 
Uank  doea  not  traailer  any  pioperiy  in  a  bill  of  exchange:  Held,  that  ihe 
holder  of  a  bill  drawn  in  France^  and  indoned  there  in  blank,  cannot 
xeeover  against  the  acceptor  in  the  couiia  of  thii  country.  (1  B.  8c  Ad. 
204;  10  B.  &  C.  90a.)^TrtiR6^  v.  Vignkr,  1  Bing.  N.  C.  151. 

9.  {NoUee  of  dishonour,)  A  letter  fttnn  the  holder  to  the  indorser  of  a  bill, 
threatening  legal  proceedings  unless  the  bill  be  paid,  does  not  amount  to 
notice  of  the  dishonour  of  the  bill  by  the  acceptor.  (4  B.  &  C.  339.)— 
Solartey,  Palmer,  (in  the  House  of  Lords,)  1  Bing.  N.  C.  194. 

4.  {Personal  liabiliti/  of  drawer  on  another^s  account.)  A  broker  at  N. 
shipped  a  cargo  of  coals,  and  drew  a  bill  on  the  consignees  In  favour  of  the 
vendors,  llie  bill  being  returned  by  the  drawees  on  account  of  the  short- 
ness of  the  date,  the  vendors,  by  the  broker's  directions,  drew  another  bUi 
at  a  longer  date.  It  was  taken  to  the  broker's  counting-house  for  signa- 
ture, but  he  having  left  the  town  in  consequence  of  embarrassments,  the 
defendant  (his  brother),  who  had  come  there  to  investigate  his  affairs,  at 
the  vendors'  request  and  for  their  convenience,  signed  the  bill  generally : 
Held,  that  he  was  personally  liable  as  drawer.  (5  M.  &  S.  345 ;  2  Str. 
95S.)^Sowerby  v.  Butcher,  2  C.  &  M.  368. 

5.  {Title  of  indorsee  of  lost  or  stolen  bill.)  To  an  action  by  an  indorsee  for 
value  of  a  bill  which  has  been  stolen  or  lost,  it  is  no  defence  that  the  bill 
was  taken  by  him  under  circumstances  which  *^  ought  to  have  excited  the 
suspicion  of  a  prudent  and  careful  man."  Nothing  short  of  gross  negli- 
gence win  impeach  his  title.  (See  Backhouse  v.  Harrison,  ante,  p.  165.) — 
Crook  V.  Jadis,  3  N.  &  M.  257. 

BILL  OF  EXCEPTIONS. 

Where  eaueptiona  are  improperly  ti^en,  as  where  they  are  placed  on  the 
record  after  the  finding  of  the  jury,  the  Court  of  Error  can  give  no  judg- 
ment on  tbeuL — Armstrong  v.  Lewis,  4  Moo.  &  Sc.  1 ;  2  C.  &  M.  274. 

CANAL  ACT. 

A  Canal  Act  gave  the  company  tolls  for  all  goods  carriad  along  the  canal, 
which  tolls,  if  not  paid  on  demand,  they  were  empowered  to  recover  by 
action;  or  they  might  seize  tlie  goods  or  other  things  in  respect  whereof 
the  rates  ought  to  have  been  paid,  and  the  boat  or  other  vessel  /ofifen  there- 
with, and  detain  the  same  un^  payment  of  such  rates  and  all  arrears;  and 
if  nicA  goods  were  not  redeemed  within  seven  days  after  the  taking,  the 
same  were  to  be  appraised  and  sold  as  in  case  of  a  distress :  Held,  first, 
that  this  clause  did  not  authorise  the  seizure  of  goods  which  had  been 
landed;  secondly,  that  it  did  not  empower  the  company  to  sell  the  boats.— « 
Fraser  v.  Swansea  Canal  Navigation  Company,  3  N.  &  M.  391. 

CARRIERS'  ACT. 

A  looking  glass,  exceeding  the  value  of  10/.,  was  packed  up  in  a  case  and 
sent  to  ai  carrier's  office  to  be  conveyed  to  the  house  of  S.  near  Lymington. 
The  proper  notice  was  affixed  in  the  office,  pursuant  to  the  stat.  11  G.  4 
and  1  W.  4,  c.  68,  s.  2.    The  words  <<  looking  glass,"  and  «  keep  this  side 
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upwaidf/'  wero  written  on  the  case,  bat  no  express  declaration  was  made 
of  the  nature  and  value  of  the  goods,  nor  any  increased  rate  of  caxriage 
paid  or  tendered.  The  parcel  was  conveyed  from  Lymington  to  S/s  house 
on  a  brewer's  truck,  (that  being  the  usual  mode  of  conveyance  of  parcels 
in  that  part  of  the  country,)  on  which  it  could  not  be  placed  in  the  manner 
directed^  and  the  glass  when  unpacked  was  foimd  to  be  broken:  Held, 
that  the  carrier  was  not  liable  for  the  damage. 

The  act  extends  to  all  the  articles  enumerated  in  sect  1,  although  not 
within  the  words  of  the  preamble,  "  an  article  of  great  value  in  Email  com- 
pm^-^Owen  v.  Burnett^  2  C.  &  M.  353;  4  Tyr.  133. 

CERTIORARI.—- See  Sessions. 

CHARTER-PARTY. 

1,  By  charter-par^  of  October  201h,  1822,  defendant  agreed  to  go  in  ballast 
from  Portsmouth  to  St  Michael's,  and  bring  back  a  cargo  of  fruit  direct 
to  London.  The  charterer  was  to  be  allowed  thirty-five  running  days  for 
loading  and  unloading,  to  commence  on  the  1st  of  December  then  next; 
and  if  the  vessel  did  not  arrive  at  St  Michael's  by  the  31st  January,  1833, 
the  charterer  was  to  be  at  liberty  to  rescind  the  charter-party :  Held,  that 
the  defendant  was  bound  to  proceed  at  once  to  St  Michael's,  and  was  not 
at  liberty  to  make  an  intermediate  voyage  for  his  own  purposes,  although 
he  arrived  after  all  at  St  Michael's  before  the  31st  of  January,  1833. — 
M^ Andrew  v.  Adams,  I  Bing.  N.  C.  29. 

2.  It  was  agreed  by  charter-party  that  the  vessel  should  proceed  to  the  East 
Indies,  and  there  load  a  full  and  coknplete  cargo;  the  fore-cabin  to  be 
filled  with  light  goods;  freight  4/.  15i.  per  ton  of  20  cwt  for  sugar,  coffee, 
and  rice;  and  for  pepper,  at  18  cwt  to  the  ton ;  100  tons  of  rice  or  sugar 
to  be  shipped  previous  to  any  other  part  of  the  loading,  to  ballast  the 
vessel:  Held,  that  the  owner  was  bound  to  furnish  what  further  baUaat 
was  necessary,  and  tl\^t  the  freighter,  after  shipping  the  100  tons  of  rice 
or  sugar,  was  at  liberty  to  complete  the  cargo  with  light  goods.  (4  Campb. 
103;  Abbott  on  Sh.  287.)— Irving  v.  Ctegg,  1  Bing.  N.  C.  53. 

And  see  Amendment,  2. 

CHURCHWARDEN. 

1.  {Authority  of,  to  order  repain,)  A  ^urehwarden  has  no  authority  to 
pledge  the  credit  of  his  co-churchwardens  Ibr  repairs  to  the  church;  and 
if  he  orders  such  repairs  without  their  knowledge,  lie  Is  liable  individually. 
^Nortkwttite  v.  Bennett,  2  C.  &M.  316. 

2.  {Election  of,)  A  meeting  for  the  election  of  churdiwardens  took  plaoe 
in  the  parish  church,  in  pursuance  of  a  notice  which  wtuM  that  the  meet- 
ing would  be  held  there,  and  that  in  case  a  poll  was  demanded  iSbe  meetiiy 
would  be  adjourned  to  the  Town  Hall.  A  poll  was  demanded,  whereiq^ 
the  chairman  adjourned  the  meeting  to  the  Town  HaU,  although  a  majodiy 
of  the  voters  present  objected  to  such  adjournment;  Held,  that  he  had  a 
right  so  to  do. 

But  the  right  of  adjourning  butiness  in  progress  at  a  meeting  is  veet^ 
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in  the  persons  assembled,  and  not  in  the  chairman*    (2  Str.  1045.) — The 
King  Y.  Archdeacon  of  Chester,  3  N.  &  M.  413. 

CONDITION.— See  Husband  and  Wipe,  4. 

CONTRACT. 

( Whether  joint  or  several,)  By  memorandum  of  agreement  between  the 
trustees  of  a  turnpike  road  and  A.,  the  trustees  agreed  to  let,  and  A.  to 
take,  the  tolls  for  a  year  at  a  certain  rent ;  and  A.  and  B.,  A.  as  renter  of 
the  tolls,  and  B.  as  his  surety,  severally  promised  tha  trustees  that  A. 
should  pay  the  rent  at  the  times  appointed  and  perform  the  conditions 
annexed  to  the  agreement:  Held,  that  the  contract  was  several,  and  not 
joint,  that  the  trustees  could  not  sue  the  parties  jointly  for  arrears  of  the 
rent    (10  B.  &  C.  410;  1  B.  &  C.  682.)— lee  v.  Nixon,  I  Ad.  &  £.  201. 

CONTRACT  OF  SALE. 

{Repudiation  of,  for  fraud.)  If  a  party  be  induced  to  buy  an  article  by 
fraudulent  misrepresentations  of  the  seller  respecting  it,  and  after  disco- 
vering the  fraud  continue  to  deal  with  the  article  as  his  own,  he  cannot 
recover  back  the  money  from  the  seller.  Nor  is  the  right  of  repudiation 
revived  by  the  subsequent  discovery  of  another  incident  in  the  same  fraud. 
— Campbell  v.  Fleming,  1  Ad.  &  £.  40. 

CORPORATION. 

The  judgment  of  the  K.  B.  in  Henley  v.  Mayor  of  Lyme  Regis,  3  B.  &  Ad. 
77,  (L.  M.  vol.  2,  p.  85,  and  vol.  8,  p.  457,)  was  affirmed  in  the  House  of 
Lords. — Mayor  of  Lyme  Regis  v.  Henley,  1  Bing.  N.  C.  222. 

COSTS.— See  Writ  of  Trial  Act,  2. 

COVENANT, 

Covenant  not  to  carry  on  upon  certain  premises  the  business  of  a  common 
Irewer,  or  retailer  of  beer :  Held,  that  carrying  on  the  business  of  a  retail 
brewer  was  no  breach  of  the  covenant.  (5  G.  4,  c.  54,  s.  6.)— iStinonf  v 
Farren,  1  Bing.  N.  C.  126. 

DEBTOR  AND  CREDITOR. 

1.  A.  and  B.  gave  their  joint  and  several  promissory  note  to  secure  a  sepa- 
rate debt  due  from  each  of  them.  The  creditor  subsequently  executed  a 
release  to  A. :  Held,  that  though  this  release  discharged  bo^  as  to  the 
note,  it  did  not  prevent  the  creditor  from  recovering  the  separate  debt  of 
B.  on  the  account  stated. — Cocks  v.  Nash,  4  Moa  &  Sc.  162. 

2.  {Composition  deed,)  By  agreement  between  the  plaintifis,  together  with 
other  creditors'  and  the  defendant,  the  defendant  agreed  to  pay  a  compo- 
sition of  15«.  in  the  pound  by  two  instalments;  and  a  surety,  in  considera- 
tion of  the  creditors  agreeing  to  discbarge  the  defendant  from  all  debts  and 
demands  on  receiving  such  composition,  agreed  to  pay  a  sum  of  money  in 
part  discharge  of  the  first  instalment,  and  to  accept  a  bill  of  exchange 
drawn  by  the  defendant  in  part  payment  of  the  second;  the  creditors 
i^;reeiiig  "  to  exonerate  and  discharge  the  defendant  on  payment  of  the 
said  15s.  in  the  pound."    It  was  agreed,  also,  that  several  bills  of  exchange 
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which  had  before  been  indorsed  by  the  defendant,  and  banded  ores  fo  ihe 
plaintiffs,  and  the  amount  of  which  was  equal  to  the  residne  of  the  comp(H 
sition,  should  be  ''  considered  as  part  payment"  of  the  sfdd  15<.  in  the 
pound:  Held,  that  the  bills  were  not,  under  this  agreement,  to  be  consi- 
dered as  an  absolute  payment  in  the  first  instance ;  and  that  one  of  them 
being  dishonoured  when  due,  the  defendant  remained  liable  upon  his  in- 
dorsement (11  East,  390;  1  B.  fr  A.  l,)^C<mtahU  ▼.  Andrew^  2  C.  & 
M.  298. 

DISTRESS. 

(Case  for  irregular  dUtreu,  pleadings  in.)  In  case  for  an  irregular  distress, 
the  declaration  must  state  correctly  to  whom  the  rent^distrained  for  is  due, 
and  a  variance  in  this  respect  is  fatal*  (4  Taunt  700;  2  Marsh.  96.) — 
Ireland  v.  Johnaon,  1  Bing.  N.  C.  162. 

And'see  Rent-charge. 

EJECTMENT. 

1»  (  What  'po$setsion  constitutes  sufficient  title,)  A!  possession  of  less  than 
twenty  years  by  a  nuMrtgagor  is  sufiicient  to  entitle  the  mertgagee  to  recover 
in  ejectment  against  a  party  who  subsequently  obtained  possession,  but 
who  adduces  no  admissible  e\ddence  in  support  of  his  claim. — Doe  d.  Smith 
V.  Webber,  1  Ad.  &  E.  119. 

2.  (Adverse  possession,)  Premises  were  enjoyed  by  A.  as  his  own  property 
until  he  died,  leaving  a  son  and  heir,  and  several  other  children.  The 
youngest  daughter  entered  and  retained  possession  for  ten  years,  when  she 
died,  and  her  husband  continued  in  possession  upwards  of  ten  years  longer, 
until  he  died,  leaving  a  son  and  heir,  W.  His  son  by  a  second  wife  then 
entered,  against  whom  W.  brought  ejectment  Issue  of  A. 'a  son  was 
then  alive  :-^Held,  that  the  twenty  years  was  an  adverse  possessioUi  and 
entitled  A.  to  recover.  It  was  contended  that  the  possession  of  the  sister 
by  abatement  upon  her  elder  brother,  was  in  contemplation  of  law  his 
possession,  and  that  the  right  of  his  issue  to  enter  upon  the  issue  of  the  sister 
survived  notwithstanding. — Doe  d.  Draper  v.  Lawley,  3  N.  &  M.  331. 

3.  (Service.)  Th§,declaration  and  notice  werie  served  on  the  tenant's  servant 
on  the  premises :  the  tenant's  wife  subsequently  admitted  that  she  had 
received  it  and  given  it  to  her  husband :  Held  insufficient. — Doe  d.  Tucker 
V.  Roe,  4M00.&S.  165. 

4.  {Time  of  moving  for  judgment  against  casual  Rector.)  In  C.J*.,  judg- 
ment against  the  casual  ejector  must  still  be  moved  for  within  the  first 
four  days  of  Hilary  and  Trinity  terms :  within  a  week  of  the  first  day  of 
Michaelmas  and  Easter  terms.     (R.  G.  Trin.  32  Car.  2.) — Doe  d.  Lano- 

ford  V.  Jioc,  1  Bing.  N.  C.  161. 

EQUITABLE  ASSIGNMENT*    See  Insolvent  Acts,  3. 

EVIDENCE. 

1 .  {Declarations  by  party  having  identity  of  interest — Assertion  of  ownership, ) 

Declarations  respecting  the  subject  matter  of  a  suit,  by  a  person  who,  at 

'the  time  of  making  them/  had  tiie  same  interest  in  such  sntgect  matter  as 
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one  of  the  parties  now  liaa,  are  admissible  in  evidence  against  that  party, 
though  the  person  who  made  them  is  living,  and  might  be  called  as  a 
witness. 

On  a  question  whether  certain  land  be  part  of  the  plaintiff's  estate,  or 
waste  of  the  manor,  a  perambulation  of  such  manor  by  the  lord  is  evi- 
dence (though  of  little  effect),  as  showing  an  assertion  of  ownership  by 
him;  though  it  be  not  proved  that  the  plaintiff  or  any  person  on  his  behalf 
was  present,  or  knew  of  it. — Woohoay  v.  itow^,  1  Ad.  &  £.  114. 

2.  (Exparte  proceedings,  where  not  admissible.)  In  ejectment  on  the  several 
demises  of  a  mortgagor  and  mortgagee,  the  defendant  tendered  evidence 
that,  seven  or  eight  years  back,  and  after  the  execution  of  the  mortgage, 
he  brought  ejectment  against  the  mortgagor,  who  was  then  in  possession ; 
that  the  cause  was  referred  to  arbitration^  and  that  the  award  was  in  favour 
of  the  present  defendant,  who  thereupon  entered  under  a  writ  of  posfts- 
sion,  and  had  occupied  the  premises  ever  since :  Held,  that  these  pro- 
ceedings were  not  admissible  in  evidence  as  against  the  mortgagee,  though 
he  was  present  at  one  meeting  before  the  arbitrator ;  it  not  appearing  that 
he  took  any  part  in  the  proceedings.<— Doe  d.  Smith  v.  Webber,  1  Ad.  & 
E.  119. 

3.  {Tlaintiff*s  own  dedaration,  in  what  case  evidence  for  himself,)  In  an 
action  brought  to  recover  back  bank-notes  delivered  by  the  plaintiff  to  the 
defendant,  the  plaintiff  proved  that  the  defendant,  who  was  the  executor 
of  one  W.,  having  questioned  the  plaintiff  as  to  her  having  possession  of 
some  property  belonging  to  W.,  the  plaintiff  handed  over  the  notes  to 
the  def^d^t,  saying  that  W.*  had  given  them  to  her  before  her  death. 
The  defendant  did  not  deny  this  statement,  having  no  means  of  knowing 
its  truth  or  falsehood.  There  was  contradictory  evidence  as  to  whether 
the  defendant  said  he  would  keep  the  notes  to  be  returned  to  the  plaintiff 
when  he  required  it,  or  simply  that  he  would  keep  them.  The  notes  had 
been  seen  in  plaintiff's  possession  before  WJb  death.  Other  property  of 
W.'s  to  a  considerable  extent  was  shown  to  have  been  in  the  plaintiff's 
power,  which  was  found  undisturbed  by  the  executor:  Held,  that  the 
declaration  made  by  the  plaintiff  was  evidence  to  go  to  the  jury  in  Her 
favour,  on  the  ground  (though  very  slight)  of  the  defendant's  acquiescence 
in  its  truth,  and  also  as  being  a  part  of  the  res  gesta  on  the  occasion  of 
defendant's  obtaining  the  notes,  and  as  giving  a  character  to  the  whole 
conduct  of  the  plaintiff.— H(7^f/e/>  v.  Gymer,  1  Ad.  ft  £.  162, 

4.  (Cross-examindtion  as  to  contents  of  toritten  instrument,)  On  the  trial  of 
an  action  by  the  purchaser  of  an  estate  against  the  auctioneer,  to  recov^er 
the  deposit  on  a  failure  of  title,  the  auctioneer's  receipt  and  the  conditions 
of  sale  were  produced,  one  of  which  prescribed  the  execution  of  an  agree- 
ment by  the  purchaser.  It  was  proved  also  that  a  ,written  agreement 
respecting  the  sale  had  in  fact  been  signed  1^  the  plaintiff:  Held,  that 
the  defendant  was  entitled  to  ask  whether  that  agreement  related  to  the 
deposit  as  the  answer  might  make  it  necessary  for  the  plaintiff  to  produce 
the  written  instrument  as  part  of  his  cMe,^^Curtk  V.  Created,  1  Ad.  ft£. 
167. 

5.  {Entry  by  party  deceased.'-'Jkpasitiom  in  bankruptcy.)    A  written  memo- 
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randum  of  an  arrest,  and  of  the  place  where  it  occurred,  made  by  a 
sheriff's  officer  at  the  time,  sent  immediately  to  the  sheriff's  office,  and 
filed  there  in  the  course  of  business,  is  not  admissible  after  the  officer's 
death  as  evidence  of  the  place  of  the  arrest,  in  an  action  between  third 
parties :  for  the  noting  of  the  place  was  no  part  of  the  regular  course  of 
the  officer's  duty. 

Depositions  taken  before  commissioners  of  bankrupt  on  opening  the 
commission,  and  enrolled  by  the  assignees  according  to  6  Geo.  4,  c.  16, 
s.  96,  are  not  evidence  against  them  in  an  action  brought  to  dispute  the 
commission  by  disproving  the  act  of  bankruptcy. — Chambers  y.  Bemasconi, 
4  Tyr.  531. 

And  see  Attorney,  1 ;  Will. 

EXCISE  INFORMATION.    See  Practice,  11. 

EXECUTOR  AND  ADMINISTRATOR. 

1.  (^Evidence  to  rehut  plea  of  plene  adminisiravU,)  Where  an  executor  pleads 
plene  a^inUtravit^  (whereon  issue  is  joined,)  and  shows  payments  made 
by  him  to  the  amount  of  the  assets  proved  by  the  plaintiff  to  have  come 
to  his  hands,  the  plaintiff  may  show  in  answer  that  the  funds  applied  to 
such  payments  did  not  come  to  the  defendant  as  executor,  but  were  handed 
to  him  in  trust  to  pay  the  testator's  debts,  and  were  no  part  of  the  assets 
before  proved  to  have  come  to  his  hands. — Marston  v.  Doumes,  1  Ad.  & 
E.  31. 

2.  {Agreement  of  administrator  de  son  tort,  how  far  conclusive  on  him,) 
Lessee  of  premises,  under  a  covenant  of  re-entry  in  case  the  rent  should  be 
in  arrear  twenty-eight  days,  died  in  bad  circumstances  and  A.,  his  brother, 
administered  de  son  tort.  A.  agreed  with  the  landlord  to  give  him  pos- 
session, and  suffer  the  lease  to  be  cancelled,  on  bis  abandoning  the  rent, 
which  was  twenty-eight  days  in  arrear.  A.  afterwards  took  out  administra« 
tion :  Held,  that  the  agreement  of  A.,  as  administrator  de  son  tort,  did 
not  conclude  him  as  rightftil  administrator,  nor  give  any  right  of  possession 
to  the  landlord  who  had  entered  under  the  agreement,  but  who  had  not 
made  any  formal  claim  in  respect  of  the  forfeiture,  nor  taken  any  regular 
surrender  of  the  lease. — Doe  d.  Hombi/  v.  Glenn,  1  Ad.  &  E.  49. 

3.  {Liability  of  administrator  in  oc^nqmtion  of  premises,  on  covenant  of  his 
intestate,)  Where  an  administrator  has  occupied  premises  demised  to  the 
intestate,  it  is  no  plea  to  an  action  of  covenant  to  pay  rent  and  taxes,  and 
to  repair,  that  the  premises  yield  no  profit.  (Shep.  Touch.  178 ;  Lord 
Raym.  553 ;  1  Salk.  Zl6,)^Tremeere  v.  Morison,  1  Bing.  N.  C.  89. 

4.  {Liabiliti^  of  executor  to  covenants  of  lease.)  Covenant  against  an  execu- 
tor, sued  as  assignee,  for  breaches  of  covenants  to  pay  rent  and  to  repair, 
incurred  in  his  time.  Plea,  that  defendant  was  executor  of  the  lessee ; 
that  the  premises  vested  in  him  as  such  executor  only ;  that  the  profits,  at 
the  time  he  became  executor,  and  since  that  hitherto,  were  less  than  the 
rent  reserved;  and  that  defendant  had  paid  the  plaintiff  before  the  com- 
inencement  of  the  si^it,  j£250,  being  all  that  remained  in  his  hands  of  the 
9aid  profits  by  him  at  any  time  received  from  the  said  premises,  and  that 
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he  had  never  since  received  any  such  profit  Another  plea  went  on  to 
state,  that  the  said  sum  of  £250  was  all  that  remained  in  defendant's 
hands,  not  only  on  account  of  the  profits  of  the  premises  received  by  him, 
hut  of  all  the  goods  and  chattels  which  were  of  the  deceased  which  had 
come  to  his  hands  to  be  administered ;  and  that  he  had  not  at  the  com' 
mencement  of  the  tuU,  or  at  any  time  since,  any  profits,  goods,  or  chat- 
tels, of  the  deceased  in  his  hands  to  be  administered :  Held,  on  special 
demurrer,  that  both  pleas  were  insufficient:  the  first  for  not  stating 
that  defendant  had  no  other  assets  of  the  deceased  which  had  come  to  his 
hands  to  be  administered ;  the  second,  for  not  stating  that  he  had  no  assets 
in  the  interval  between  the  payment  of  the  £250  and  the  commencement 
of  the  suit.    (4  B.  &  Ad.  241.)-  lUid  v.  Lord  Tenterden,  4  Tyr.  111. 

FOREIGN  LAW.    See  Bill  of  Exchange,  2. 

FRAUDS,  STATUTE  OF. 

1.  (What  an  undertaking  for  the  debt  or  default  of  another  zcithin  the  sta- 
tute.) The  plainti£&,  owners  of  a  ship  hired  on  charterparty  by  A., 
refused  to  allow  her  to  sail  until  certain  disputes  about  the  freight  between 
them  and  A.  were  settled  by  A.'s  giving  security ;  whereupon  defendant, 
in  consideration  that  the  plaintiJOTs  would  let  A.  sail  without  giving  security, 
imdertook  to  get  B.  to  sign  the  guarantee  hereunder  stated,  and  deliver  it 
to  the  plaintiffi  in  a  week :  Held,  that  this  was  not  on  A.'s  part  an  under- 
taking for  the  debt,  de&ult,  or  miscarriage  of  another,  within  the  Statute 
of  Frauds. 

The  guarantee  to  be  signed  by  B.  ran  thus : — "  Whereas  A.  has  hired 
your  ship  for  six  months  from  the  12th  July  1830,  and  such  longer  time 
as  his  intended  voyage  may  require,  and  has  paid*  or  secured  the  freight 
for  six  months  from  the  20th  August  1830,  and  is  about  to  leave  England, 
I  guarantee  the  payment  of  freight  which  shall  accrue  for  any  portion  of 
the  voyage  after  the  said  six  months :"  Held,  that  this  was  an  undertaking 
within  the  Statute  of  Frauds,  and  was  insufficient  for  want  of  considera- 
tion apparent  on  the  &ce  of  it ;  and  therefore  tliat  nominal  damages  only 
could  be  recovered  against  the  defendant  for  failing  to  procure  B.'s  signa- 
ture according  to  his  promise.  (1  B.  &  Ad.  415.) — Buihell  v.  Beavan, 
1  Bing.  N.  C.  103. 

2.  (Collateral  undertaking,  what  is.)  A.  introduced  B.  to  C,  an  upholsterer, 
and  asked  C,  in  B.'s  presence,  if  he  had  any  objection  to  supply  B.  with 
some  furniture,  and  that  if  he  would,  he  (A)  would  be  answerable.  C. 
asked  A.  what  credit  he  wanted,  and  A.  answered,  **  he  would  see  it  paid 
at  the  end  of  six  months."    C.  assented,  and  A.  gave  him  the  order,  and 

^  the  goods  Were  supplied  to  B.  accordingly.  At  the  end  of  six  months,  B. 
not  having  paid  anything,  C.  applied  to  A.,  and  he  paid  him  the  price. 
The  entty  in  C.'s  books  was,  "  Mr.  B.  per  Mr.  A." — In  an  action  by  A. 
against  B.  for  money  paid,  held,  that  the  jury  were  warranted  in  finding 
that  A.'s  engagement  was  not  a  collateral  undertaking.— 5/m/7iOA  v. 
Peuton,  2  C.  &  M.  430. 

And  see  Guarantee;  Landlord  and  Tenant,  1. 
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FRIENDLY  SOCIETY.    See^SAviNos'  Banks  Act,  1. 

GUARANTEE. 

(Statement  of  consideration, — Evidence,)  Assumpsit  on  fihe  following 
guarantee : — ''  You  wOl  be  so  good  as  to  withdraw  the  promissoiy  note, 
and  you  shall  receive  from  me  the  amount  of  it  at  Christmas,  together 
with  my  son's  memorandum,  making  in  the  whole  45/.'*  A  promissory 
note  for  35/.,  made  by  the  defendant's  son,  and  payable  to  the  plsintifi^ 
was  proved  at  the  trial;  but  not  the  memorandum.  The  plaintiff  proved 
the  guarantee,  and  a  subsequent  admission  of  the  defendant  that  he  had  to 
pay  the  plaintiff  45/.  due  from  his  son:  Held,  first,  that  the  plaintiff  was 
not  bound  to  produce  the  memorandum ;  secondly,  that  the  consideration 
(the  withdrawing  of  the  note,)  was  suflSciently  stated  to  satisfy  the  statute 
of  frauds,' though  the  amount  and  maker's  name  were  not  specified;  there 
being  no  evidence  of  any  other  note  to  which  the  agreement  coold  i^7< 
^Shortrede  v.  Cheeky  1  Ad.  &  E.  57. 

And  tee  Ahenduent,  1 ;  Frauds,  Statute  ofj  1,  2. 

HUSBAND  AND  WIFE. 

1.  The  judgment  of  the  K.  B.  in  the  case  of  Nurse  v.  Wills,  4  B.  &  Ad. 
739,  (L.  M.  vol.  11,  p.  484,)  was  affirmed  in  the  Exchequer  Chamber.— 
Wills  V.  Nurse,  1  Ad.  &  E.  65. 

2.  (  Wife*s  agency,)  In  an  action  on  the  case  for  negligence  against  a  liveiy- 
stable  keeper  as  bailee  of  a  gig,  it  appeared  that  the  plaintiff  having  bought 
the  gig  fi-om  its  former  owner,  the  latter  went  to  the  defendant's  premises 
for  the  purpose  of  directing  a  transfer  of  it  to  the  plaintiff,  and  there  saw 
the  defendant's  wife^  who  was  in  his  counting-house,  and  gave  directions, 
which  were  obeyed  by  the  foreman,  to  bring  out  the  gig,  and  on  the  insteuc- 
tions  being  given  to  make  the  transfer,  wrote  something  in  the  countings 
house ;  she  subsequently  agreed  with  the  plaintiff  as  to  the  charge  for  the 
standing  of  the  gig,  and  had  a  communication  with  the  plaintiff's  attorney 
on  the  subject  of  the  transfer  when  he  went  to  demand  it,  on  which  occa- 
sion he  found  her  writing  in  the  counting-house :  Held,  that  these  facts 
were  evidence  to  go  to  the  jury  that  she  was  the  agent  of  her  husband,  for 
the  purpose  of  receiving  notice  of  the  transfer  of  the  gig  to  the  plaintiff.— 
Plimmery.  Sells,  3  N.  &  M.  422. 

2.  (Devis^  to  separate  use  of  wife, — Assignment  by  husband  of  wif^s  possibir 
lity, — Breach  of  condition  to  occupy,)  A.  devised  a  house  to  B.  for  the 
residue  of  a  term  of  years,  if  B.  should  so  long  live  and  continue  to  inhabit 
therein ;  remainder  to  C,  the  wife  of  B.,  for  the  residue  of  the  term ;  with 
fiurther  limitations  to  the  issue  of  B.  B.  entered  with  the  assent  of  A*  ^ 
executors ;  and  subsequently,  being  in  insolvent  curcumstances,  went  to 
sea  for^six  months,  C.  continuing  to  occupy  the  house  and  carry  on  his 
trade  -therein.  During  his  absence  a  commission  of  bankruptcy  i»u^ 
against  him.  After  his  return,  he  continued  the  occupation  and  the  busi- 
ness until  the  house  was  sold  by  his  assignees,  whose  vendee  turned  B.  and 
C.  out  of  possession.  B.  died;  C.  demands  possession:  Held,  fint, 
that  the  devise  to  C.  did  not  in  equity  enure  as  a  limitation  to  her  se- 
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parate  benefit,  and  ihat  Tier  executory  estate  passed  to  B/s  assigneeB 
under  s.  12  of  the  bankrupt  act,  as  being  such  an  interest  as  B.  could 
'' lawfully  depart  withaL"  (Co.  Litt  46yb.;  351,  a.  note.  Com.  Dig. 
Cbaneery,  2  (M.)  9 ;  Com.  Dig.  Assignment,  (C.)  3.) 

Secondly,  that  B.'s  going  to  sea  on  account  of  insolvency,  was  not  a 
''  ceasing  to  inhabit/'  so  as  to  defeat  bis  life  estate :  nor,  temble,  was  his 
being  turned  out  of  possession. — Doe  d.  Skam  v.  Steward,  3  N.  &  M.  372. 

4.  {What  ii  breach  of  condition  to  hold  during  widowhood.)  Rents  devised 
to  a  woman  during  widowhood,  do  not  pass  over  to  the  remainder-man  on 
her  co-habiting  with  a  man,  who,  under  an  illegal  marriage,  holds  himself 
out  as  her  husband.  Nor  is  he,  by  so  doing,  estopped  to  show  the  invalidity 
(tf  the  marriage. — Allen  y.  Wood,  1  Bing.  N.  C.  8. 

5.  To  a  plea  ofcoverture,  the  plaintiff  replied  that  the  husband  was  an  alien, 
not  a  subject  of  this  country  by  naturalization  or  otherwise,  and  at  the 
time  of  the  contract  residing  In  France;  that  the  defendant  lived  in  this 
kingdom  separate  from  her  husband ;  that  the  plaintiff  gave  no  credit  to 
her  husband,  but  contracted  with  her  as  a  feme  sole :  Held  bad.  (8  T.  R. 
546 ;  9  Bing.  292,y-Stretton  v.  Busnach,  1  Bing.  N.  C.  139. 

6.  (  Wife*8  power  of  disposition  of  contingent  interests.)  Under  the  3  &  4 
W.  4,  c.  74,  88.  77,  91,  a  feme  covert,  whose  husband  has  absconded  and 
has  not  been  heard  offer  some  time,  may  p&ss  a  contingent  life  interest  iii 
6eehdd  property.^£xp.  Gill,  I  Bing.  N.  C.  168, 

ILLEGAL  CONTRACT. 

Where  a  statute  contains  regulations  for  the  protection  of  the  public  against 
frauds  in  the  sale  of  goods,  a  seller  cannot  recover  the  price  of  goods  sold 
in  contravention  of  such  regulations,  although  the  statute  does  not  in  terms 
prohibit  the  sale  or  avoid  the  contract,  but  imposes  a  penalty  on  the  seller. 
The  case  is  different  where  there  is  only  a  Iweach  of  a  mere  revenue  regu- 
lation which  is  protected  by  a  penalfy. 

The  acts  36  G.  3,  c.  86,  and  38  G.  S,  c.  73,  <<  to  prevent  abases  and 
frauds  in  the  packing,  weight,  and  sale  of  butter,"  require  that  makers  of 
vessels  for  the  packing  of  butter  shall  brand  them  with  their  names,  under 
a  pecuniary  penalty,  and  that  sellers  of  butter  shall,  under  a  further 
penalty,  use  vessels  so  branded,  and  brand  them  also  with  their  own 
names.  Where  butter  was  sold  in  firkins  not  so  branded,  it  was  held 
that  the  seller  could  not  maintain  an  action  for  the  price.  (11  East,  300 ; 
Cartii.  252;  Skin. 323;  1  M*C1.&  Y.  119;  9  B.  &  C.  192;  1  M.  &  S. 
593 ;  11  East,  180 ;  10  B.  &  C.  93 ;  3  B.  &  Ad.  221.)-  Foster  v.  Tt^or, 
3  N.  &  M.  244. 

And  see  Partnership,  1. 

INCLOSURE  ACT. 

{Extinguishment  of  tithes  by.  Appeal.)  By  an  act  for  inclosing  lands  within 
a  parish,  and  extinguishing  the  tithes,  the  commissioner  was  directed  to 
value  the  tithes  as  being  equal  to  a  fixed  proportion  of  the  net  annual  value 
of  the  lands  in  the  parish,  and  then  to  find  an  equivalent  oom-rent;  and 
by  his  amardf  or  by  nme  previous  writing  under  his  hand,  to  be  anneieed 


448  Digest  of  Causes. 

thereto,  to  set  forth  the  same,  and  to  apportion  the  corn-rent  on  the  lands 
of  the  respective  proprietors,  and  to  fix  when  the  first  payment  of  the  rent 
should  be  paid,  and  the  tithes  extinguished ;  and  a  right  was  g^ven  to  any 
person  aggrieved  by  anything  done  in  pursuance  of  the  act,  to  appeal  to 
the  sessions  to  be  held  ^thin  four  months  next  after  the  cause  of  complaint 
should  have  arisen.  The  commissioner,  by  a  previous  writing,  which  wai 
afterwards  annexed  to  his  award,  determined  the  amount  of  the  corn-rent, 
and  fixed  the  day  for  the  first  quarterly  payment  of  it,  and  also  the  day 
firom  which  the  tithes  should  cease  and  be  extinguished :  Held,  that  an  ap- 
peal by  the  rector  within  four  months  of  the  date  of  the  award,  but  not 
within  four  months  of  the  date  of  the  previous  writing,  was  not  in  time. 
The  act  required  that  all  notices  necessary  to  be  given  by  the  commisaoner 
should  be  given  in  a  particular  way,  eight  days  before  the  period  for  im§ 
the  business  to  which  such  notice  should  relate :  Held,  that  even  supposing 
a  notice  was  necessary  to  be  given  by  the  commissioner  to  the  rector  that 
his  rights  had  been  affected,  (which  the  Court  doubted,)  a  notice  given  in 
the  manner  required  by  the  act  in  other  cases  was  sufiScient,  though  it  only 
stated  in  general  terms  what  had  been  done,  and  referred  for  particalars  to 
a  schedule  deposited  at  a  distant  place  :  Held  also,  that  private  notice  was 
sufficient— 7%e  King  v.  Nockolds,  3  N.  &  M.  334. 

INFERIOR  COURT. 

{Removal  of  judgment  from.)  The  Court  will  remove  a  judgment  fix)m  an 
Inferior  Court  (e.  g.  fi^m  the  Palace  Court,)  in  order  to  issue  execution 
thereon  pursuant  to  19  G.  3,  c.  70,  s.  4,  though  part  of  the  debt  has  been 
levied  by  process  from  the  Inferior  Court. — Knowles  v.  Lynch,  4  Tyr.  477. 

INSOLVENT  ACTS. 

1.  {Effect  of  assignment  of  benefce-^^Seguestraiion.)  The  assignees  of  an 
insolvent  clergyman  do  not  acquire  by  the  assignment  any  right  to  his 
benefice,  or  the  income  of  it,  until  they  have  obtained  a  sequestration 
according  to  7  G.  4,  c.  57,  s.  28,  after  adjudication  by  the  Insolvent  Court 
jon  the  petition.  And  notwithstanding  ihe  assignment  to  the  provisional 
assignee,  an  individual  judgment  creditor  may  sequester  the  benefice  fin* 
his  own  debt,  and  the  assignees,  after  adjudication,  are  not  entitled  to  set 
aside  such  sequestration,  or  to  claim  precedence  over  it  for  a  sequestration 
issued  by  them  pursuant  to  the  act.    (3  B.  &  P.  321.) 

The  sequestration  of  an  ecclesiastical  benefice  is  not  an  execution  within 
the  7  G.  4,  c,  57,  s.  34,  limiting  the  right  of  private  creditors  to  avail 
themselves  of  executions  upon  judgments  on  warrants  of  attorney  after 
the  debtor's  imprisonment — Bishop  v.  Hatch,  and  Chuter  v.  Hatch,  1  Ad. 
&E.  171. 

2.  ( Voluntary  preference.)  Semble,  that  the  7  G.  4,  c.  57,  s.  32,  as  to 
voluntary  preferences  of  insolvents,  does  not  render  a  judgment  void  as 
against  Uie  creditors,  unless  clearly  shown  to  be  obtained  by  collusion  with 
the  debtor.— rAorpc  v.  Eyre,  3  N.  &  M.  214. 

3.  ( What  passes  under  the  assignment,)  A  legacy  was  bequeathed  to  the 
wife  of  A»    A.  being  indebted  to  B.  in  a  larger  amount,  sent  him  the  foV 
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lowing  paper,  signed  by  himself  and  his  wife: — "  We  hereby  authorize 
the  executors  of  the  late  C.  to  pay  you  any  legacy  or  monies  he  may  have 
bequeathed  to  either  of  us,  in  part  payment  of  the  sums  you  have  lent  us, 
and  your  receipt  shall  be  a  sufficient  discharge  for  the  same.'"  6.  informed 
the  executor  that  he  had  a  claim  on  the  legacy,  but  he  said  he  should 
pay  it  to  Mrs.  A.  A.  afterwards,  in  January  1832,  went  to  prison,  and 
on  the  29th  February  petitioned  for  his  discharge  under  the  Insolvent  Act, 
and  executed  his  assignment,  and  on  16th  May  was  discharged  accord- 
ingly. On  the  3d  April,  the  executor  paid  the  legacy  to  A.'s  wife,  and 
she  immediately  paid  it  over  to  B. :  Held,  that  it  passed  to  A.'s  assignee, 
and  that  he  was  entitled  at  law  to  recover  the  amount  from  B.  (1  Yes. 
331;  1  Yes.  jun.  280;  4  Br.  Ch.  Ca.  64;  3  Swanst.  392;  9  Bing.  375; 
2  B.  &'Ad.  382.)— Bcs^  v.  Argles,  2  C.  &  M.  394. 

INSURANCE. 

1.  {Termination  of  adventure,)  Insurance  on  ship  at  and  from  St.  Yincent, 
and  all  or  any  of  the  West  India  Islands,  to  her  port  or  ports  of  discharge 
and  loading  in  the  United  Kingdom,  during  her  stay  there,  and  thence 
back  to  Barbadoes,  and  all  or  any  of  the  West  India  colonies,  until  the 
ship  should  have  arrived  at  her  final  port  as  aforesaid:  Held,  that  the 
adventure  terminated  at  the  place  in  the  West  India  colonies  where  she 
substantially  discharged  her  cargo  from  the  United  Kingdom.  (3  Camp. 
437.)  It  appeared  that  she  discharged  all  the  cargo  except  some  coals 
and  bricks,  (about  one-eighteenth  of  the  whole  in  value  and  more  than 
one-third  in  weight,)  at  Barbadoes,  and  was  proceeding  elsewhere  for  a 
fresh  cargo.  It  became  a  question  on  the  evidence,  whether  or  not  the 
coals  and  bricks  were  retained  for  the  mere  purpose  of  ballast.  The  jury 
having  found  that  the  cargo  was  substantially  discharged,  the  Court  re- 
fused to  disturb  the  verdict. — Moore  v.  Taylor,  1  Ad.  &  £.  25 ;  3  N.  & 
M.  406. 

2.  (  What  is  an  untrue  representation  in  a  life  policy,)  By  a  declaration  and 
statement  as  to  hetdth,  &c.  signed  by  the  assured,  previous  to  effecting  a 
policy  on  a  life,  it  was  agreed  that  if  any  untrue  averment  was  contained 
therein,  or  the  facts  required  to  be  set  forth  in  the  proposal  annexed  were 
not  tndy  stated,  the  premiums  were  to  be  forfeited,  and  the  assurance  be 
absolutely  void.  The  statement  as  to  the  health  of  the  party  was>  untrue 
in  point  of  fact,  but  not  within  the  knowledge  of  the  party  making  it: 
Held,  that  the  premiums  were  forfeited. — Duckett  v.  Williams,  2  C.  & 
M.  348. 

INTERPLEADER  ACT. 

{Application  to  sheriff,  when  in  time,)  The  sheriff  having  seized  goods  under 
a.Ji.fa.,  notice  was  given  to  him  on  the  18th  January,  that  a  fiat  was  about 
to  be  sued  out  against  the  defendant;  and  on  the  28th  the  assignees  made 
a  claim  to  the  goods :  Held,  that  an  application  to  the  sheriff  on  the  29th 
for  relief  under  the  Interpleader  Act  was  sufficiently  prompt. — Skipper  v» 
Lane,  4  Moo.  &  S.  283. 

VOL.  XII.  B  H 
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LANDLORD  AND  TENANT. 

1.  {Pleading.)  Declaration  stated,  that  in  consideration  that  defendant  Bad 
become  tenant  to  plaintiff  of  premises,  upon  the  terms  that  he.  should 
during  his  tenancy  keep  the  premises  in  tenantable  repair,  the  defendant 
agreed  to  keep  the  same  in  tenantable  repair  during  the  said  tenancy.  It 
was  proved  that  he  took  the  premises  by  written  agreement  for  three  years 
and  a  quarter,  and  engaged  to  keep  them  in  good  repair  while  in  his 
occupation;  but  the  agreement  was  not  stamped  as  a  lease,  nor  signed  by 
both  parties:  Held,  that  though  the  agreement  was  void  as  to  the  duration 
of  the  term  by  the  Statute  of  Frauds,  yet  the  defendant  was  bound  by  the 
covenant  to  repair,  and  that  the  count  was  applicable. — J{>cA«n2KMf  ▼. 
Giffwd,  1  Ad.  &  £.  52;  3  N.  &  M.  325. 

2.  A  tenant  about  to  leave  his  farm  advertised  for  sale  by  auction  his  stock 
and  furniture.  The  landlord,  who  had  notice  of  the  intended  sale,  aitei^ 
wards  received  from  the  tenant  rent  already  due  and  to  be  due  at  the 
expiration  of  the  tenancy:  Held,  that  such  receipt  of  rent  did  not  raise  an 
implied  promise  on  the  landlord's  part  not  to  interfere  with  the  sale,  or 
prevent  the  removal  of  the  property — Buskby  v.  Fisher,  3  N.  &  M..  381. 

3.  (Determination  of  tenancy — Way-going  crops — Evidence,)  In  an  action 
by  tenant  against  landlord  for  an  illegal  distress,  all  matters  in  dispute 
were  referred  to  an  arbitrator,  who  was  to  determine  what  should  be  done 
with  respect  to  the  land.  He  awarded,  with  respect  to  the  land,  that  from 
the  date  of  his  award  the  tenancy  should  cease,  and  the  tenant  should 
deliver  up  possession  within  a  month.  Possession  was  delivered  up  and 
taken  accordingly.  A  judgment  creditor  of  the  tenant  afterwards  issued 
execution,  and  took  the  growing  crops :  Held,  first,  that  the  award  did  not 
transfer  the  property  in  the  crops,  (15  East,  100;)  secondly,  that  the  award 
was  admissible  in  evidence  on  the  trial  of  an  issue  between  the  landlord 
and  the  judgment  creditor,  upon  the  question  to  which  of  them  the  crops 
belonged  at  the  time  of  the  execution. 

A  tenant,  whose  tenancy  is  determined  after  Lady-day,  by  an  agreement 
which  is  silent  as  to  away-going  crops,  is  not  entitled  to  such  crops  under 
a  custom  which  gives  the  tenant  such  crops  "  upon  the  regular  determina- 
tion of  a  Lady-day  tenancy." — Thorpe  v.  Eyre,  3  N.  &  M.  214. 

4.  (Liability  of  under-lessee,)  Lessee  for  years  underlet  for  a  term  longer 
than  his  own,  the  under  lessee  covenanting  to  pay  rent  to  him:  Held,  that 
the  lessee's  executor  might  sue  the  imder  lessee  for  rent  accruing  due 
during  the  continuance  of  the  lessee's  term.  (Co.  Lit  93  a,  151  b;  1  Ld. 
Raym.  99;  IT.  R.  441;  2  Wils.  375.)— JBa^ccr  v.  Gostling,  1  Ring.  N. 
C.  19. 

5.  (Right  oj  tenant  to  dispute  landlord's  title.)  In  replevin,  it  appeared 
that  the  plaintiff  came  into  possession  under  a  party  who  had  paid  rent  on 
a  distress  by  the  defendant:  Held,  that  after  proof  of  that  fact,  the  plain- 
tiiOT  was  estopped  to  dispute  the  defendant's  title  to  the  rent,  although  the 
defendant  inadvertently  put  in  evidence  a  document  which  showed  that 
the  plaintiff's  predecessor  occupied  under  a  demise  to  which  the  defendant 
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was  a  stranger  in  law.    (6  Taunt.  202;  1  Bing.  147;  3  Campb.  372.)-- 
Cooper  ▼.  Bian^f  I  Bing.  N,  C.  45, 
And  see  Ssttlshent,  5, 

LEASE. 

1.  (Execution  of  leasing  power.)  By  a  marriage-setdement  lands  were  limited 
in  strict  settlement,  and  a  power  was  reserved  to  the  persons  in  actual 
possession  under  the  limitations,  to  lease  any  part  of  the  lands  for  three 
lives  or  twenty-one  years,  so  as  upon  every  such  lease  there  should  be 
reserved  and  continued  payable  "  by  Katf-yearly  payments,  the  best  and 
most  improved  yearly  rents  that  could  be  reasonably  had  or  obtained,  with- 
out taking  any  fine  or  income  for  the  same."  By  lease  dated  11th  Jan« 
1783,  a  tenant  for  life  demised  a  part  of  the  settled  estate,  to  hold  from 
the  ^th  of  January  preceding,  for  the  lives  of  three  persons  named  therein," 
yielding  and  paying  yearly  and  every  year  during  the  said  term  the  yearly 
rent  of  i£31.  10«.,  at  or  upon  the  two  most  usual  feasts  or  days  of  payment 
in  tkeyeary  viz.  [the  Feast  of  St.  Philip  and  St.  James  the  Apostles  (1st 
May,)  and  the  Feast  of  St.  Michael  the  Archangel  (29th  September,)  by 
even  and  equal  portions,"  &c, :  Held,  that  the  lease  was  not  a  due  exe- 
cution of  the  power,  and  was  therefore  invalid ;  and  that  leases  of  other 
estates  in  the  same  part  of  the  country  were  not  admissible  in  evidence  to 
show  that  the  days  on  which  the  rent  was  reserved  in  the  lease  were  the 
usual  half-yearly  days  of  payment  of  rent  in  that  part  of  the  country. 
(5  B.  &  A.  363,  371 ;  2  Anderson,  122,  pi.  67.)— Doe  d.  Harries  v.  Morse, 
2  C.  &  M.  247. 

2.  (Performance  of  covenants  toith  bankrupt  lessor.)  It  is  no  defence  at  law 
to  an  action  on  an  indenture  of  lease  by  the  trustee  of  a  party  who  has 
become  bankrupt,  that  the  defendants,  the  lessees,  have  performed  their 
covenants  with  the  assignees  of  the  cestui  que  trust. — Britten  v.  Britten, 
4  Tyr.  473. 

LEGACY. 

(Exemption  of  from  duty.)  A  testator  in  ';.hi8  win  directed  that  certain 
charity  legacies  should  be  paid  prior  to  his  debts  and  other  legacies,  and 
that  all  his  legacies  should  be  paid  within  two  years,  free  from  duty : 
Held,  that  the  exemption  was  not  limited  to  the  legacies  payable  within 
two  years,  but  extended  also  to  a  legacy  given  by  a  subsequent  codicil^ 
and  made  payable  at  a  different  period.—- %ne  v.  Currey,  4  Tyr.  478. 

LIEN. 

A  mortgage-deed  was  delivered  to  A.,  an  auctioneer,  for  the  purpose  of  ob- 
taining payment  of  the  principal  and  interest  due  thereon  from  the  mort- 
gagor, and  A.  made  several  applications  for  that  purpose :  Held,  that  he 
had  no  lien  on  the  deed  in  respect  of  the  charge  for  making  such  appli- 
cations. (5  M.  &  S.  180;  Ry.  &  M.  193;  1  M.  &  M.  235;  4  Taunt. 
S07. )Sanderson  v.  Bell,  2  C.  &  M.  304. 

LIMITATION  OF  ACTION. 

(Bit  act  qf  parliaount.)    Goods  mortgaged  to  A.  were  seized  out  of  the 
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possession  of  B.,  an  assignee  of  the  mortgagor,  and  sold,  for  tolls  claimed 
to  be  due  to  a  Canal  Company.  A  clause  in  the  Canal  Act  limited  the 
commencement  of  actions  for  any  thing  done  in  pursuance  of  the  act  to 
within  six  months  after  the  fact  committed :  Held,  that  no  injury  resulted 
to  A.  until  the  sale,  and  therefore  that  an  action  of  trover,  brought  by 
him  within  six  months  of  the  sale,  but  not  of  the  seizure,  was  in  time* 
But  sembkf  that  B.  must  have  commenced  his  action,  whether  of  trespass 
or  trover,  within  six  months  of  the  seizure,  (2  H.  Bl.  14;  1  Bing.  167.) 
— Frater  v.  Swansea  Canal  Company ^  3  N.  &  M.  391. 

LIMITATIONS,  STATUTE  OF. 

1.  (Replication  of  the  statute  to  plea  of  setoff,  effect  of.)  A  plea  of  set-off 
stated  that  plaintiff  made  his  promissory  note  payable  to  A.,  which  was 
duly  indorsed  and  delivered  to  defendant  after  A.'s  death  by  her  admi- 
nistrator, and  was  unpaid.  Replication,  that  the  supposed  cause  of  set- 
off did  not  accrue  to  the  defend^t  within  six  years,  in  manner  and  form, 
^c. :  Held,  that  this  replication  admitted,  not  only  the  making  of  the 
note,  but  the  indorsement  of  it  by  A.'s  administrator  to  the  defendant ; 
and  that  the  defendant  might  thetefiare  avail  himself  of  memorandums  of 
the  payment  of  interest  written  on  the  note  by  A.  (before  Lord  Tenter- 
den's  act)  to  bar  the  statute  of  limitations. — Gale  v.  Capern,  1  Ad.  &  £. 
103. 

2.  (Payment  of  interest  on  note  given  by  parish  officers.)  A  parish  vestiy 
passed  a  resolution  to  borrow  money  from  A.,  who  advanced  it,  and  took 
promissory  notes  for  the  amount,  made  by  B.,  C,  and  D.,  who  were 
churchwardens  and  overseers,  and  who  added  to  their  signatures  the  titles 
of  their  offices.  Interest  was  paid  upon  the  notes  from  the  parochial 
funds,  and  the  accounts  containing  the  item  were  allowed  by  the  vestry ; 
and  B.,  together  with  other  parishioners,  signed  the  allowance  in  one 
instance.  A.,  B.,  and  C,  resided  constantly  in  the  parish.  Within  six 
years  after  W.'s  signature  of  the  allowance  (but  not  within  six  years  from 
the  making  of  the  note)  an  action  was  brought  upon  the  note  against  A., 
B.,  and  C,  and  the  statute  of  limitations  was  pleaded.  The  jury  having 
found  for  the  plaintiff,  the  Court  sustained  the  verdict, — Rew  v.  Pettet, 
1  Ad.  &  £.  196. 

3.  (Effect  of  payment  of  principal  and  interest.)  A  testator  bequeathed  to  his 
two  daughters  £250  each,  to  be  paid  at  the  age  of  twenty-one ;  and  till 
that  period  the  expenses  of  their  board,  clothes,  and  education,  to  be  paid 
by  his  executors ;  and  he  appointed  executors  and  also  trustees,  with  all 
necessary  powers  to  carry  the  will  into  effect.  At  a  meeting  of  the  trustees 
and  executors  for  the  purpose  of  settling  the  testator's  affairs,  the  execu- 
tors paid  over  to  the  trustees  a  sum  of  £500  to  be  set  apart  for  the  pay- 
ment of  the  above  legacies.  The  trustees  lent  out  that  money  on  a  pro- 
missory note,  which  described  them  as  "  trustees  acting  under  the  will  of 
A.  B. :"  Held,  that  payment  of  principal  and  interest  to  one  of  the 
legatees  was  sufficient  to  take  the  case  out  of  the  Statute  of  Limitations^ 
BO  as  to  enable  the  trustees  to  recover  upon  the  note*    Th^  Court  con- 
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sidered  the  pa3rment  to  the  legatee  as  payment  to  the  agent  of  the  tnjstees. 
— Megginson  v.  Harper,  2  C.  &  M.  322  ;  4  Tyr.  94. 
4.  (Continuance  of,  by  writ.)  Where  a  writ  of  summons,  tested  in  time  to 
save  the  statute  of  limitations,  was  re-sealed  in  consequence  of  an  alteration 
in  the  description  of  the  defendant,  and  of  his  residence,  and  was  not 
served  till  after  the  expiration  of  the  six  years :  Held,  that  the  re-sealing 
did  not  amount  to  a  re-issuing  of  the  writ,  and  that  the  plaintiff  need  not 
show  when  it  took  place. — Braithwaite  v.  Lord  Montford,  2  C.  &  M.  408. 

And  see  Practice,  8. 

MASTER  AND  SERVANT. 

{Payment  to  servant,  when  a  good  payment  to  the  matter,)  Payment  made 
to  an  apprentice  in  his  master's  counting-house,  not  in  tlie  usual 
course  of  business,  but  on  a  collateral  transaction,  is  not  a  good  pay- 
ment to  the  master :  e.  g.  payment  by  a  stakeholder  of  a  deposit  in  his 
hands  to  the  apprentice  of  the  party  who  made  the  deposit. — Sanderson 
V.  Bell,  2  C.  &  M.  303.  ^ 

MONEY  HAD  AND  RECEIVED. 

1.  The  plaintiff,  an  attorney,  agreed  for  a  certain  consideration  to  convey 
to  the  defendant  an  estate,  which  the  defendant  had  bought  on  the  terms 
of  the  vendor  and  vendee's  paying  for  the  conveyance  in  equal  propor- 
tions, and  agreed  also  that  if  the  vendor  objected  to  pay  any  expenses, 
he,  the  plaintiff,  would  not  apply  to  the  defendant  for  any  further  remu- 
neration. The  plaintiff  made  the  conveyance.  Tlie  defendant  agreed 
with  the  vendor,  that  if  the  latter  would  pay  the  whole  expense  of 
another  transaction  between  himself  and  the  defendant,  he,  the  vendor, 
should  not  pay  the  plaintiff  any  of  the  expenses  of  the  above  convey- 
ance :  Held,  that  so  much  of  those  expenses  as  the  defendant,  as  be- 
tween  himself  and  the  vendor,  had  been  allowed  to  set  off  against  his 

-  share  of  liability  on  the  other  transaction,  was  money  had  and  received 
to  the  plaintiff's  use,  and  might  be  recovered  by  him,  besides  the  con- 
sideration originally  agreed  upon  for  making  the  conveyance.— -^oy  v. 
Beynolds,  1  Ad.  &  E.  159. 

2.  {For  proceeds  of  stock  sold  under  forged  potter  of  attorney,)  A  stock- 
holder, whose  stock  has  been  sold  without  his  knowledge  under  a  forged 
power  of  attorney,  may  maintain  an  action  for  money  had  and  received 
against  the  party  who  holds  the  proceeds  of  the  sale.  (6  B.  &  C.  55  i ; 
Style's  Rep.  347 ;  12  East,  A09,)— Marsh  v.  Keating,  (in  the  House  of 
Lords,)  1  Bing.  N.  C.  198. 

3.  In  1810  the  defendant's  wife  died  seised  of  certain  freehold  land,  with 
which  was  intermixed  also  certain  copyhold,  to  which  she  had  been  ad- 
mitted in  1804.  She  left  surviving  her  the  defendant  and  an  only 
daughter,  who  was  shortly  after  admitted  to  the  copyhold,  and  married 
in  1815.  The  defendant  remained  in  possession  ever  since,  of  the  free- 
hold as  tenant  by  the  curtesy,  and  also  of  the  copyhold,  letting  both  at 
an  entire  rent,  and  never  recognizing  any  right  in  his  daughter  or  her 
husband  to  either  the  copyhold  land  or  the  rent.    The  husband  sued  him 
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for  money  had  and  received.  No  title  was  proved,  except  from  fte 
court-rolls  of  the  manor :  and  it  was  insisted  that  the  defendant's  posses- 
sion must  be  taken  to  have  continued  for  the  protection  of  his  dangh- 
ter*s  right,  and  that  he  was  therefore  her  agent  for  receipt  of  the  rent 
of  the  copyhold,  and  liable  in  this  form  of  action  to  refund  it :  Held, 
however,  that  the  action  could  not  be  maintained  without  actual  proof 
of  such  agency,  or  of  some  recognition  by  him  of  his  daughter's  right,  so 
as  to  establish  a  priority  between  the  plaintiff  and  defendant^  and  avoid 
the  question  of  title,  which  would  "otherwise  have  tLriseju^^Clarance  V* 
Marshall,  4  Tyr.  147. 

4-  A  broker,  employed  by  two  of  three  part-owners  of  a  ship  to  sell  it^ 
paid  those  two  their  shares  of  the  proceeds,  but  refused  to  pay  the  third 
his  share  without  their  consent,  though  he  had  admitted  the  amount 
lo  be  in  his  hands  s  Held,  that  the  owner  could  not  sue  him  for  money 
had  and  received.-^ Halia//  v.  Gr^th,  4  Tyr.  487. 

PARTNERSHIP. 

).  {Illegal  partnership^  avoidance  of.)  Where  parties  enter  into  a  coiltiact 
of  partnership  in  colitravetition  of  the  law,  it  is  void,  and  will  confer  no 
right  on  either  party  as  agaitist  the  other.  Two  persons  carried  on  bu- 
siness as  pawnbrokers  under  a  partnership  deed.  The  business  was 
solely  conducted  by  otie  of  them,  whose  name  al6ne  appeared  oyer  the 
door  atid  on  the  printed  tickets  and  duplicates  used  in  the  trade,  and  in 
whose  name  Only  the  license  was  granted.  Semble,  that  though  the  parties 
might  have  made  themielves  liable  to  the  pedaltiei  imposed  by  the  stat. 
39  fie  40  G.  3,  c.  99,  yet  that  as  there  was  no  actual  agreement  to  carry 
oti  the  partnership  in  such  a  manner  as  to  contravene  the  law|  the  con- 
tract was  not  void^'-'Armttrong  r.  Lewis,  4  Moo.  &  So.  1 ;  2  C»  &  M. 
274. 

^.  {Right  of  action  between  partners,)  A.  attd  B.  etitered  into  partner- 
ship to  work  a  coal  mine.  It  was  worked  out,  atid  the  pit  filled  up. 
A.  then  said  he  would  join  in  no  more  coal-pits  j  and  they  agreed  to 
divide  the  utensils  and  materials,  each  taking  half  in  value,  article  by 
article,  according  to  a  valuation  to  be  made.  The  valuation  having i>een 
made,  fi.  agreed  to  t^e  the  whole  according  to  it,  and  accordingly  took 
possession  of  the  whole :  Held,  that  A.  had  an  immediate  right  of  action 
for  the  value  of  a  moiety.  (2  T.  R.  476;  Holt's  N.  P.  C,  368;  3  Bing. 
54 ;  2  Bing.  170.)  Held  also,  that  as  the  valuation  was  merely  for  the 
information  of  the  parties,  and  not  binding  on  them^  it  did  not  require 
a  starop.«-*JacAfon  v.  Stopherd,  ?.  C.  &  M.  361, 

3.  {Right  of  contribution  between  partner§i)  A  plaintiff  reeorers  against 
three  partners  in  trade  on  their  joint  Contract,  and  takes  in  esieoution 
one  only,  who  thereupon  pays  the  whole  sunwrecovered.  He  cannot 
recover  at  law  against  his  co-defendants  for  contribution :  his  only  re- 
medy is  in  equity,  as  in  a  case  of  a  voluntary  payment  by  one  partner 
of  a  debt  due  from  himself  and  his  co-partners  upon  their  joint  contract. 
(8T.  R.  186;  7  Bing,  708.)— 5orf/er  v.  Uickton,  S  N.  &  M.  258. 
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4.  {Liability  of  retired  partner.)  A.,  B.,  and  C.  trading  undet  the  firm 
of  A.  and  sons,  were  indebted  to  p.  A.  retired  from  the  partner- 
ship, which  continued  to  be  carried  on  under  the  same  name,  B.  and 
C.  undertaking  to  liquidate  the  concerns.  B*  subsequently  left  the  part- 
nership, and  a  new  partner  was  taken  in,  and  a  notice  of  the  previous 
dissolution  was  then  inserted  in  the  Gazette,  but  there  was  no  proof  that 

'  the  plaintiff  ever  saw  it.  The  business  was  still  carried  on  under  the 
former  style  of  A.  and  Sons,  no  notice  being  given  of  the  introduction 
of  the  new  partner,  and  D.  continued  his  account  with  them  under 
that  name.  About  a  year  afterwards,  in  a  letter  to  A.,  D.  said  he  was 
aware  that  since  the  dissolution  he  had  no  claim  against  him.  A.;  but 
there  was  nothing  to  show  any  act  on  the  part  of  D.  by  which  he  ex- 
pressly accepted  the  substituted  credit  of  the  new  partnership :  Held, 
that  A.  was  not  discharged  from  his  liability.  (4  Price,  200 ;  S  B,  &  A. 
611  i  5B.de  C.  196.)— JTinra?!  v.  Kirwan,  4  Tyr.  491. 

PATENT. 

Case  for  invading  the  plaintiff's  patent-right  to  certain  machinery  for  drying 
calicoes,  &c.  where  the  specification,  after  setting  forth  the  mode  in  which 
'  the  cloth  was  to  be  extended  for  the  purpose  of  drying,  proceeded  to 
state  that  it  might  be  taken  up  again  by  the  same  machinery.  The  jury 
found  that  the  invention  was  new  and  useful  on  the  whole,  but  that  the 
machine  was  not  useful  in  some  cases  for  taking  up  goods.  The.  Court 
sustained  a  verdict  for  the  plaintiff.— fliawor^ A  v.  Hardcastle,  1  Bing. 
N.  C.  182. 

PAUPER.    See  Pkactice,  1 1 . 
PAWNBROKER.    See  Partnership,  1. 

PLEADING. 

1.  (Replication — New  aangnment — Conclusion  with  verification  or  to  the 
country,)  Declaration  by  indorsee  against  acceptor  of  a. bill.  Plea,  that 
defendant,  to  accommodate  the  drawer,  and  without  any  consideration, 
wrote  a  qualified  acceptance  on  blank  paper,  and  delivered  the  paper  to 
the  drawer,  for  the  purpose  of  his  drawing  thereon  a  bill  at  nine  months; 
that  he  drew  a  bill  at  six  months,  which  was  the  bill  declared  upon,  and 
indorsed  it  without  consideration  to  S.,  who  indorsed  it  without  consider- 
ation to  plaintiff,  both  S.  and  plaintiff  well  knowing  all  the  above  facts. 
The  plaintiff  new-assigned,  that  the  bill  pleaded  was  not  the  same  bill  as 
that  declared  on,  but  another,  for  that  the  bill  declared  on  was  accepted 
generally,  and  the  defendant  never  accepted  the  same  in  any  qualified 
manner.  Plea,  setting  out  as  before  a  qualified  acceptance  on  blank 
paper  for  the  same  purpose  as  before  mentioned,  and  alleging  the  same 
facts  as  to  the  drawing  and  indorsing  of  a  bill,  which  the  plea  stated  to 
be  the  bill  above  newly  assigned ;  omitting  however  to  state  that  the 
bill  was  given  without  consideration,  but  stating  that  the  indorsements 
were  made  without  any  sufficient  consideration,  and  that  the  indorsees 
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knew  that  the  bill  of  exchange  mentioned  in  the  last  plea  was  not  the  bill 
above  newly  assigned ,  but  another  and  a  different  one;  concluding  to 
the  country.  Demurrer :  Held,  that  this  replication  admitted  the  exist- 
ence of  the  bill  mentioned  in  the  preceding  plea,  and  ought  therefore  to 
have  concluded  with  a  verification. 

The  plaintiff  had  leave  to  amend,  and  then  replied  ^*  that  the  defendant 
did  not  write  his  qualified  acceptance  on  the  said  blank  paper  as  in  the 
last  plea  mentioned,  in  manner  and  form,''  &c.,  concluding  to  the 
country.  Demurrer :  Held,  that  the  replication  amounted  in  substance 
to  an  allegation  that  no  qualified  acceptance  was  written  on  the  bill  de- 
clared upon,  and  was  in  effect  an  answer  to  the  whole  plea,  and  issue 
might  properly  be  tendered  upon  it— Heyc/on  v.  Thompsorif  1  Ad.  &  £. 
210;  3  N.&M.  319. 

3.  (Verification  of  plea  in  abatement,)  A  defendant  in  assumpsit  pleaded 
in  abatement  the  non*joinder  of  another  party  as  a  joint  contractor,  and 
his  affidavit  of  verification  stated  that  they  were  partners  during  the 
period  withhi  which  the  cause  of  action  was  laid  in  the  special  counts  of 
the  declaration  to  have  accrued,  but  did  not  show  that  the  partnership 
continued  down  to  the  time  laid  in  the  common  counts :  Held,  that  it 
was  therefore  insufficient.-— D<62>in  v.  Wilson,  3  N.  &  M.  260. 

3.  Nil  habuit  in  ienementis  is  no  plea  in  an  action  of  debt  for  use  and 
occupation.  (1  Wils.  208,  314;  6  T.  R.  62.)— Cwr^w  v.  Sp'Uty,  1  Bing. 
N.  C.  15. 

And  see  Limitations,  Statute  of,  1;  Trespass,  1;  Way,  2. 

POOR-RATE. 

1.  {Ej:tihguisfiment  and  rateability  of  tithes.)  An  act  of  parliament 
enacted  that  the  tithes  of  a  parish  should  be  held  in  fee  by  A.,  who  was 
owner  of  part  of  the  lands  in  the  parish,  and  that  A.'s  lands  should  be 
charged  with  an  annuity  payable  to  the  vicar  for  the  time  being,  who  had 
previously  enjoyed  the  small  tithes,  and  who,  by  an  agreement  recited  i^ 
the  act,  was  to  receive  such  annuity  in  lieu  of  all  his  vicarial  dues :  Held, 
that  the  tithes  were  not  extinguished,  and  therefore  the  vicar  was  not 
rateable  to  the  poor  in  respect  of  such  annuity.— -TAe  King  v.  Church* 
wardens  and  Overseers  of  Great  Hamblelony  1  Ad.  &  £.  145. 

2.  (Rating  of  tithes,)    Tithes,  for  which  compositions  have  been  entered 

*  into  by  the  respective  occupiers,  may  still  be  rated  in  the  hands  of  the 

•  rector  in  one  entire  sum.  On  his  refusal  to  pay  such  rate,  the  justices 
are  bound,  on  the  application  of  the  overseers,  to  issue  their  warrant  for 
levying  it,  however  inconvenient  to  the  rector,  and  however  contrary  to 
former  practice,  such  mode  of  rating  may  be. — The  King  v.  Justices  of 
Sussejp,  3  N.  &  M.  263. 

3.  (Right  of  appealf  where  right  of  action  Barred  by,)  Where  a  party  is 
rated  to  the  poor-rate  for  property  not  wholly  in  his  occupation,  he  is 
not  bound  to  appeal,  but  may  bring  trespass  or  replevin  if  distrained  on. 
But  if  the  distress  be  taken  under  one  warrant  void  on  the  ground  of 
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such  non-occupation^  and  also  under  a  separate  warrant  to  levy  another 
good  rate,  the  validity  of  such  distress  cannot  be  questioned  in  an  action 
of  trespass  or  replevin.  Therefore  where,  to  an  avowry  for  several  poor- 
rates,  the  plaintiff  pleaded  in  bar  that  one  of  the  rates  was  in  respect  of 
property  not  occupied  by  him,  a  replication  stating  that  the  distress  was 
made  under  several  warrants  for  the  several  rates,  was  held  good  on 
demurrer.  (2  W.  Bl.  1330;  8  Taunt.  369;  Ca.  temp.  Qardwicke,  245; 
9  Bing.  595;  3  B.  &  Ad.  409;  Roll.  Abr.  Repl.  M.  4,  5,  8.) — Governors 
of  the  Poor  of  Bristol  v.  Wait,  3  N.  &  M.  359. 

4.  (DUiress  for — Form  of  Warrant.)  On  a  distress  for  arrears  of  a  poor- 
rate,  under  the  50  Geo.  3,  c.  zlv.  s.  S :  Held,  that  although  the  warrant 
made  no  mention  of  the  costs  of  the  previous  summons,  the  reasonable 
costs  of  such  summons  might  be  levied  under  it;  and  that  a  shilling  is  a 
reasonable  sum  in  that  behalf. — Clarke  v.  Fedley^  4  Moo.  &  S.  3S1. 

POST-HORSE  DUTIES. 

By  4  Geo.  4,  c.  62,  postmasters  are  to  pay,  for  horses  let  out  for  a  distance 
not  exceeding  eight  miles,  a  duty  of  Is.  Qd,  for  each  horse,  or  one-fifth  of  the 
sum  charged  to  the  hirer,  and  are  to  make  a  return  to  the  stamp  office  of 
the  number  of  miles,  the  amount  charged  to  the  hirer,  the  fifth  part  of 
that  amount,  or  Is.  9d»  for  each  horse.  For  a  false  return  the  postmaster 
is  liable  to  a  penalty;  and  the  farmer  of  the  duty  may  compel  him  to  verify 
his  return  on  oath.  A  postmaster  returned  the  sum  of  2s.  6(/.  as  the 
amount  of  duty  charged  for  two  horses  let  out  for  five  miles,  and  omitted 
to  state  the  sum  charged  to  the  hirer :  Held,  that  notwithstanding  such 
omission,  he  had  sufficiently  indicated  his  election  to  pay  the  duty  of 
one-fifth,  and  that  the  farmer  could  not  claim  Is.  Qd,  for  each  horse. — 
Hammond  v.  Hooley,  1  Bing.  N.  C.  131. 

PRACTICE. 

1.  (In  real  action,)  The  tenant  in  a  real  action  is  not  entitled  to  costs  on  a 
nolle  prosequi.  (10  Rep.  116  a;  2  W.  Bl.  1093.)— TFttfionis  v.  Horrts, 
1  Bing.  N.  C.  13. 

2.  (In  the  House  of  Lords,)  The  House  of  Lords  will  not  receive  from  the 
agent  of  the  plaintiff  in  error  a  petition  to  refer  the  legal  points  of  the 
case  to  the  judges. — Bicketts  v.  Lewis,  1  Bing.  N.  C.  196. 

3.  (Same.)  The  judges  declined  to  answer  a  question  proposed  to  them  by 
the  House  of  Lords,  in  terms  which  rendered  it  doubtful  whether  it  did 
not  extend  to  the  construction  of  a  bill  before  the  house. — In  the  matter 

.   of  the  London  and  Westminster  Bank,  1  Bing,  N.  C.  197. 

4.  (Inspection  of  documents.)  The  plaintiff,  assignee  of  a  bankrupt,  sued 
the  defendant  in  respect  of  certain  contracts  alleged  to  have  been  en* 
tered  into  by  the  bankrupt  with  the  plaintiff  on  the  joint  account  of  the 
bankrupt  and  the  defendant.  The  Court  permitted  the  defendant  to  in- 
spect the  bankrupt's  books  in  the  plaintiff's  hands,  in  order  that  he  might 
discover  what  the  alleged  contracts  were. — Whitboumev,  Pettifer,  4  Moo. 
&  S.  182. 
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5,  {Irregularity.)  It  Is  no  grotitid  fbt  setting  aside  ft  dedamtion^  (hat  it 
has  been  delivered  in  defiance  of  an  Injunction  of  a  Court  of  Equity, 
restraining  the  plaintiff  fk»m  proceeding  at  law.-^Hbme  r.  Took,  4  Moo. 

6.  {Judgment  as  in  case  of  nonsuit — Notice  of  proceedings)  Hie  rule 
requiring  a  term's  notice  prior  to  proceedings  being  taken,  where  the 
cause  has  been  at  issue  more  than  four  terms,  does  not  apply  to  pro- 
ceedings taken  on  the  part  of  the  defendant. — Shinfield  v,  Tjoxton^  4  Moo. 
&  S.  187. 

7,  { Waiver  of  irregularity,)  Appearing  to  oppose  a  rule  on  the  merits 
does  not  waive  an  objection  to  the  affidavit  on  which  the  rule  was  ob- 
tained.— Bar  ham  v.  Lee,  4  Moo.  &  S.  327. 

8.  {Amendment'^Adding  pleas,)  In  an  action  on  a  promissory  note 
made  abroad,  and  due  about  20  years  since,  the  defendant  pleaded  the 
statute  of  limitations,  and  the  plaintiff  replied  that  he  was  abroad  till 
within  six  years  of  the  commencement  of  the  action.  The  Court  after- 
wards (on  terms)  allowed  the  defendant  to  add  a  plea,  setting  up  a  pro- 
vision of  the  law  of  the  country  wherein  the  note  was  made  and  the 
parties  resided,  similar  in  Its  efilicts  to  the  statute  of  limitations.-^HtiAer 
r.  Steiner,  4  Moo.  &  S.  328. 

d.  {Wintering  nolle  prosequi  in  real  action.)  llie  demandant  in  a  writ  of 
intrusion  was  allowed  to  enter  a  nol.  proi»  de  bene  esse,  liberty  being 
reserved  to  the  tenant  tb  apply  fbr  his  costs,  or  to  set  aside  the  noL  pros. 
for  irregularity,  so  as  to  raise  the  question  of  the  demandant's  right  to 
enter  it.—  Williams,  dem.,  Harris,  ten.,  4  Moo.  k  S.  358. 

10.  {Making  judge*s  order  a  rule  of  Court*-^ Attachment,)  A  judge's 
order  made  in  vacation,  pursuant  to  the  rule  of  Hil.  T..  3  W.  4,  requir- 
ing the  sheriff  to  bring  the  defend^^nt  into  Court,  by  putting  in  bail,  &c. 
may  be  made  a  rule  of  Court,  and  an  attachment  may  issue  for  not  obey- 
ing the  order  on  one  motion. — Hoaetl  v.  Bulteel,  9  C.  &  M.  339 ; 
Kensit  v.  Bulteel,  4  Tyr.  59. 

11.  {In  cMse  case^Defending  in  formd  pauperis.)  In  an  excise  infbrma* 
tion,  the  Court  will  admit  a  defendant  to  defend  in  formSl  pauperis  on  the 
common  affidavit,  without  ""a  certificate  of  merits.  (3  &  4  W.  4,  c.  63, 
s.  97.)  A  pauper  defendant  applied  to  the  Court  to  be  allowed  a  copy 
of  the  ittfomlation  gratis;  the  Court  held  that  he  was  only  entitled  to 
have  the  information  read  over  to  him  by  the  officer,  and  that  he  might 
eitlier  plead  inttanter  or  at  a  future  dsky.'^Attarn^Otneral  v.  Dutnmie, 
9C.&M.  393. 

PRINCIPAL  AND  AGENT.    See  Money  Had  and  RicfiivEn,  4. 

PRINCIPAL  AND  SURETY. 

(fConst ruction  of  undertaking  qf  surely*)  A  debtor  gave  a  cognovit  fbr  the 
payment  of  his  debt  by  instalments  of  £5  each,  with  a  proviso  that  on 
default  made  in  paying  any  instalment,  judgment  might  be  signed  and 
execution  issued  for  the  whole.    By  agreement  of  the  same  date,  a  third 
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party  undertook  that,  within  ttveh  days  after  any  tiatice  glTeil  to  bim 
for  that  purpose,  the  debtor  should  attend  at  a  place  named,  so  that,  in 
case  of  any  of  the  instalments  not  being  previously  discharged,  a  en.  ga, 
to  be  issued  upon  the  judgment  to  be  entered  up  on  the  cognovit^ 
might  be  duly  executed ;  and  in  default  of  the  debtor's  appearmg  at  die 
place  and  time  specified,  the  surety  undertook  to  pay  the  debt  and  costs. 
The  first  instalment  being  unpaid,  and  notice  given,  the  debtor  appealed 
at  the  proper  time  and  place,  but  was  dismissed  on  a  promise  to  pay  the 
£5  in  a  few  days,  which  he  did :  Held,  that  the  surety's  undertakkig  was 
satisfied  by  his  having  once  rendered  the  debtor  to  be  taken  in  execution 
on  the  cognovit  $  and  that  he  was  not  bound  (o  produce  him  again  upon 
notice,  on  flefiiult  as  to  a  subsequent  instalment— lYiritfr  t<  P^ne,  1  Ad. 
ftE.  34;  3  N.  ft  M.  354. 

PRISONER. 

{Discharge  far  datnaget  under  £26,)    The  statute  48  G.  3,  c.'123,  applies 

to  prisoners  in  execution  for  damages  in  actions  of  assault. — Winter  v, 

Miott,  1  Ad.  &  E.  S4;  3  N.  &  M.  315. 

PROCESS. 

1.  {Form  of  capias.)  The  writ  of  capias,  and  writs  which  purport  to  be 
continuances  of  it,  must  state  the  place  of  the  defendant's  residence,  or, 
if  that  be  unknown,  the  place  where  he  is  supposed  to  reside. — Roberts 
V.  Wedderburnef  1  Bing.  N<  C<  4.  And  it  is  not  sufficient  to  indorse  on 
the  writ  the  actual  or  supposed  place  of  residence. — Lindredge  v.  Roe, 

3.  (Separate  proceedings  against  ieverai  defendants.)  The  names  of  two 
defendants  having  been  inserted  In  the  writ  of  summons,  separate  pro- 
ceedings were  taken  against  each:  Held  irregular.  (R.  G.  Mich.  8  W.4.) 
Fepper  v.  Whalletf,  1  Bing.  N.  G*  71. 

PROMISSORY  NOTE.    See  Troveb,  2. 

RENT-CHARGE. 

A  rent-charge  granted  for  life  by  a  tenant  fo|r  years,  is  good  as  a  chattel 

interest:  and  the  goods  of  a  stranger  who  is  not  shown  to  hold  the  pre-. 

raises  by  title  paramount  to  the  rent-charge,  (as  by  a  prior  demise,)  may 

be  distrained  for  the  arrears.    (7  Rep.  23  a;  Com.  Dig.  Distress,  B.  2 ; 

2  Lutw.  1573;  2  Saund.  290,  n.  7;  Y.  B.  11  H.6,  23  a,  28  a,  33a;  Bro. 

Ab.  Distress,  pi.  69.)— So^ery  v.  Elgood,  1  Ad.  &  E.  191 :  3  N.  &  M.  346. 

SAVINGS  BANK  ACT. 

1.  {Appointment  of  arbitrator'^Deposit  hy  friendly  society.)  Deposits 
Were  made  in  a  savings  bank  by  a  benefit  society,  a  part  of  whom  were 
afterwards  illegally  expelled  by  an  order  of  magistrates  who  had  no  ju- 
risdiction t  Held,  that  the  managers  of  the  bank  were  not  compellable, 
on  the  application  of  the  members  thus  illegally  expelled,  to  appoint  an 
arbitrator  to  settle  disputes  as  between  the  managers  and  the  depositors. 
Nor  in  any  case^  where  deposits  have  been  made  on  behalf  of  a  society, 
are  the  managers  compellable  to  appoint  an  arbitrator  on  the  application 
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of  individual  members,  not  being  the  representatives  of  the  vrhole  or  of 
a  majority  of  the  society. — The  King  v.  Trustees  of  the  Witham"Savifigs 
Ban^,  dN.&M.  416. 
2.  (Appointment  of  arbitrator — Who  is  a  depositor,)  A  party  is  not  en- 
titled to  compel  a  savings  bank  to  refer  to  arbitration  under  9  G.  4, 
c.  92,  s.  45,  unless  he  show  himself  to  the  Court  to  be  at  the  time  a  de- 
positor. 

By  the  rules  of  a  savings  bank,  deposited  with  the  clerk  of  the  peace, 
pursuant  to  57  G.  3,  c.  130,  s.  2,  entries  of  deposits  were  to  be  made  in 
a  book  kept  by  the  bank  for  that  purpose,  and  in  a  duplicate  account 
book  to  be  kept  by  the  j>arty  making  the  deposit,  which  duplicate  was 
to  be  a  voucher  for  the  party  producing  it,  and  a  receipt  for  the  bank 
when  handed  over  to  them.  A.  deposited  in  the  name  of  B.,  and  after- 
wards, without  B.'s  authority,  received  back  the  amount,  and  delivered 
up  the  duplicate  account  book :  Held,  that  B.  still  continued  to  be  a  de- 
positor,-—TAe  King  V.  Trustees  of  Cheadle  Savings  Bank,  3  N.  &  M. 
418. 

SEQUESTRATION,    See  Insolvent  Act,  1. 

SESSIONS. 

{Jurisdiction  over  case  sent  down  to  be  re-stated — Certiorari,)  A  case  sent 
back  to  the  sessions  to  be  re-stated  must  be  re-heard  as  upon  a  new  trial; 
and  if  a  contrary  conclusion  be  come  to,  they  may  make  a  new  order 
accordingly. 

In  such  case  the  certiorari  by  which  the  original  order  was  removed, 
will  not  operate  to  remove  the  new  order. 

The  party  who  complains  of  such  new  order,  is  the  party  who  must 
remove  it. 

A  certiorari  does  not  lie  to  remove  an  order  of  sessions  above  six 
months  old,  though  the  delay  be  occasioned  by  causes  over  which  the 
prosecutor  had  no  control. — Rex  v.  Bloxam^  3  N.  £(  M.  385. 

SETTLEMENT. 

1.  (Where  parti/  irremoveabkjrom  his  own  estate.)  A  house  was  let  to  A« 
and  B.  for  their  joint  lives  and  the  life  of  the  survivor.  They  were 
wrongfully  ejected  firom  the  property,  but  their  furniture  and  a  lodger 
remained  in  the  house.  A.  subsequently  applied  for  relief  to  the  parish 
officers,  who  refused  to  give  it  until  the  lease  was  destroyed;  and  he  then 
assisted  the  lessor  to  destroy  it:  Held,  that,  notwithstanding  these  trans- 
actions, A.  and  B.  were  irremoveable  from  tlie  property. — The  King  v« 
Inhabitants  of  Matlock,  1  Ad.  &  E.  124. 

fi.  (By  estate-^Derivative  settlement  from  copyholder,)  A  devisee  of  a 
copyhold  was  admitted  after  he  had  resided  more  than  forty  days  on  the 
copyhold.  His  son  became  emancipated  after  the'  expiration  of  the  forty 
days,  but  before  the  admittance:  Held,  (Parke,  J.  dissenting,)  that  the 
father  gained  a  settlement  by  his  residence,  and  that  it  was  communicated 
to  the  son.  (16  East,  127;  Sett.  Cas.  77. )^The  Kingr.  InltabUants  of 
Thruscross,  1  Ad.  &  E.  126;  S  N.  Sc  M.  284, 
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S,  (By  Gpprenticeihip,)  The  trustees  of  a  charity  established  for  placing 
out  poor  boys  of  a  parbh  as  apprentices,  bound  out  a  poor  boy  of  the 
parish,  and  paid  the  premium.  The  parish  officers  furnished  him  with  a 
suit  of  clothes  from  the  parochial  funds,  and  it  was  stated  that  they  would 
not  all  hare  been  given  to  him  but  upon  the  prospect  of  his  being  bound; 
but  neither  they  nor  the  master  made  any  stipulation  on  the  subject : 
Held,  that  tliere  was  not  any  eiperue  incurred  out  of  the  parochial  funds 
within  56  G.  3,  c.  139,  s.  11.  (1  B.  &  Ad.  9^6.}^The  King  v.  Inha- 
hiianis  of  Quainton,  1  Ad.  &  R  133;  S  N.  &  M.  289. 

4.  (By  apprenticeship — Dissolution  of  contract.)  A  boy  bound  out  by  a 
parish  as  an  apprentice  in  husbandry  till  twenty-one,  served  the  master, 
first  in  husbandry  and  afterwards  as  a  miner.  He  then  went  away  to  live 
with  his  own  father,  who  was  a  miner,  and  worked  with  him  at  the  same 
mine  at  which  he  had  worked  with  his  master.  The  master  and  Father 
afterwards  agreed  that  the  apprentice  should  continue  with  the  latter,  and 
the  indenture  be  given  up  on  a  subsequent  day,  on  the  payment  of  a  sum 
of  money.  On  the  day  appointed,  (which  was  before  the  passing  of  the 
Stat.  56  G.  3,  c.  139,)  the  money  was  paid,  and  the  indenture  given  up 
to  the  father.  The  son  was  then  under  age.  He  continued  to  work  with 
his  father  as  a  miner  till  he  came  of  age,  when  the  indenture  was  given 
up  to  him  by  his  father.  During  the  whole  time  that  he  was  with  his 
father,  the  latter  received  his  wages  and  maintained  him :  Held,  that  even 
supposing  the  parties  had  power,  and  intended  to  dissolve  the  appren- 
ticeship, it  was  not  dissolved  till  the  money  was  paid;  and  that  a  pre- 
vious residence  of  forty  days  was  a  residence  under  the  indenture,  and 
conferred  a  settlement  (1  T.  R.  139;  8  T.  R.  108.)— r/k?  Kiitg  v.  Inha- 
bitants of  Gwinear,  1  Ad.  &  £.  153;  3  N.  &  M.  297. 

5.  (By  renting — Surrender  of  term,)  Under  the  stat.  1  W.  4,  c.  18,  no 
settlement  is  gained  by  occupying  the  same  tenement  for  a  continuous 
year,  the  occupation  during  part  of  the  year  being  under  one  hiring  for  a 
year,  and  during  the  remainder  under  another  hiring  for  a  year.  (4  B. 
&  Ad.  703;  4  B.  &  C.  87.) 

Where  A.,  being  tenant  from  year  to  year  to  C,  let  to  B.  from  year  to 
year,  and  A.  gave  up  his  interest  to  C.  by  verbal  agreement,  and  B.  after- 
wards agreed  with  C.  to  become  his  tenant  from  year  to  year :  Held,  that 
this  last  agreement  was  a  new  hiring  by  B.,  and  put  an  end  to  his  for- 
mer hiring.— Eex  v.  Inhabitants  of  Banbuty,  1  Ad.  &  £.  136;  3  N.  & 
M.  292. 

6.  (By  renting  ^Separate  hirings.)  Under  the  stat.  59  G.  S,  c.  50,  if  a 
party  hired  a  house  and  outbuilding  in  the  same  parish,  tliough  entirely 
separate  from  each  other,  under  different  landlords,  for  a  year,  at  rents 
amounting  together  to  10/.,  holding  both  and  residing  in  the  house,  and 
paying  the  whole  rent,  he  gained  a  settlement.  (4  B.  &  Ad.  703.) — The 
King  V.  Inhabitants  cfGosforth,  1  Ad.  &  £.  227;  3  N.  &  M.  303. 

7.  (By  renting  separate  homes  under  one  roof,)  A  party  rented  two  houses 
under  one  continuous  roof,  having  distinct  outer  doorS^  and  no  internal 
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oommttoicatioo;  b«  took  ^e  wbol«  by  one  contract,  but  paid  distinct 
r«nt«  of  ^l,  for  eaob  of  thenif  occupied  one  bouse  himself,  and.  allowed 
bis  son  to  bave  exclusive  possession  of  tbe  otber:  Held,  that  he  acquired 
a  setUemeot  under  6  G,  4,  c.  37,  9.  0.  (3  3.  &  Ad.  870;  4  B.  &  Ad. 
703 ;  0  B.  &  C.  \7Q.)^Th6  King  y.  InhakUanU  qf  Iver,  1  Ad.  &  £•  328. 
So  also  where  tbe  two  bouses  are  in  different  parts  of  the  same  parish. — 
The  King  v.  Inkabitanti  qf  WooUon,  1  Ad,  &  £,  232;  3  N.  &  M.  3U. 

8.  (Defedive  contract  of  apprenticeship.)  The  pauper  agreed  by  parol  to 
go  to  A.,  a  flannel  manufiusturer,  for  three  years,  to  learn  flannel  weaving, 
and  was  to  be  paid  half  bis  earnings  and  find  himself  necessaries,  tbe 
master  to  have  the  other  half  for  teaching  liim.  He  went  into  A.'s 
employ  and  wove  some  flannels;  then,  by  ponseot,  be  left  A.,  and  went 
to  B.,  another  flannel  manufacturer,  told  him  of  his  previous  employment 
with  A*,  and  requested  B.  to  take  him  on  tbe  same  terms;  but  3*  told 
bim  <'  that  one  yea?  would  be  long  euough,  if  he  was  a  good  boy/'  They 
had  also  some  conversation  as  to  what  tbe  pauper  had  learnt  with  A. 
Tbe  case  found  ^  that  tbe  pauper  agreed  to  ^o  to  B.  for  twelve  months 
to  learn  weaving,  and  A»  agjeed  to  take  bim  and  teach  it,  and  give  bim 
half  bis  earnings;  that  be  went  to  A«  and  worked  with  him  for  a  year  on 
the  former  terms;  and  that  he  could  not  leave  or  be  turned  away  during 
the  twelve  months;''  and  subject  to  tbe  case,  the  sessions  decided  that  the 
pauper  gained  a  settlement;  Held,  (notwithstanding  the  finding  as  to  the 
power  of  leaving  or  turning  away,)  that  the  object  of  tbe  pauper's  engage- 
ment with  B*  was  learning,  not  service,  and  that  it  was  an  Imperfect  con- 
tract of  apprenticeship.  (0  B.  &  C.  97;  10  B.  U  C  719;  2  East,  299; 
8  B.  &  C.  88;  1  M.  &  S.  370.)-'7Vt€  King  v.  Inhabitants  of  Newtown, 
1  Ad.  &  £.  238;  3  N.  &  M.  306. 

9.  (JE^  hiring  and  service — Connecting  services.)  For  two  successive  years 
A.  was  hired  by  B.  as  a  servant  in  husbandry,  from  a  few  days  after 
Michaelmas  Pay  until  the  Michaelmas  Day  following,  at  a  certain 
amount  of  wages  for  each  of  those  periods,  A  few  days  after  the 
Michaelmas  Day  on  which  the  second  hiring  expired,  B.  paid  A.  the 
wages  agreed  on,  and  asked  him  if  he  would  go  on  with  bim;  A,  replied 
**  Yes/'  The  wages  were  to  be  the  same:  Held,  that  this  conversation 
was  not  evidence  of  a  yearly  hiring,  so  that  a  service  under  it  might  be 
connected  with  the  antecedent  service. — Th§  King  v.  Inhabitants  qf 
Ardington,  3  N.  £c  M,  SP4. 

SHERIFF. 

{LiabilUy  of^When  hound  by  declarations  qfbaUiff.)  A  sheriff  is  liable  for 
neglecting  to  sell  goods  taken  under  a  fi*fa*  within  a  reasonable  time, 
and  before  the  return  of  a  venditioni  exponas.  Declarations  by  a  bailiff 
while  in  possession  of  the  goods,  qfter  the  return  of  the^.ya.,  are  evi- 
dence against  the  sheriff,  and  no  new  warrant  is  necessary  after  the  writ 
of  venditioni  exponas,  in  order  to  connect  the  bailiff  with  the  sheriff.  (9 
Bing,  7iO*y-Jacobs  v.  Humphery,  2  C.  &  M.  413. 

And  see  Scbpcena. 
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SHIPPING. 

{Seaman's  wages,)  A  seaman  entered  into  aiticles  to  serve  on  board  the 
ship  R., "  bound  from  London  to  the  South  Seas  to  procure  a  cargo  of 
sperm  oil^  and  therewith  to  return  to  the  port  of  London,  where  the 
voyage  was  to  end**^  Instead  of  wages  he  was  to  receive  a  certain  share 
of  the  net  proceeds  of  the  cargo;  and  it  was  stipulated  that  no  one  of  the 
crew  "  should  demand  or  be  entitled  to  his  share  of  the  net  proceeds  of 
the  said  cargo  until  the  arrival  of  the  said  ship  at  London,  and  her 
cargo  should  be  there  sold  and  delivered,  and  the  money  for  the  same 
actually  received  by  the  owner."  A  cargo  was  procured,  the  ship  was 
afterwards  condemned  in  a  foreign  port,  and  the  seaman  accompanied 
part  of  the  cargo  on  its  homeward  voyage  in  another  vessel,  but  died  at 
sea :  Held,  that  the  word  until  in  the  articles  was  a  word  of  limitation  ot 
the  seaman's  right  to  wages,  not  mertly  a  postponement  of  the  payment 
of  them;  and  consequently  that,  as  the  ship  did  not  return  to  London, 
the  personal  representatives  of  the  seaman  deceased  could  not  recover 
his  share  of  the  net  proceeds  of  the  cargo,  but  only  on  a  quantum  meruit 
for  bis  services  in  the  ship  which  brought  it  home.  (8  £ast,  300;  2 
Dods.  Adm.  Rep.  508;  Morrison  v.  Hamilton,  BelPs  Comm.  Si  5;  2 
Vern.  727;  Ld.  Raym.  639, 729;  Abbott  on  Ship.  448,  [488,  Story's  ed.]) 
— Jesse  V.  Rcy,  4  Tyr.  626. 

SLANDER. 

1.  A  party  is  civilly  liable  for  slanderous  words,  in  eonsequence  of  which 
special  damage  accrues  to  the  party  slandered,  although  the  person  to 
whom  they  are  spoken  may  not  have  believed  them,  and  the  damage  may 
not  have  resulted  from  the  imputation  thrown  upon  the  plaintiff's  cha- 
racter. Thus,  in  case  for  words,  by  reason  of  which  the  plaintiff  was 
turned  out  of  her  lodging  and  employment,  it  appeared  that  the  defend- 
ant complained  to  E.,  who  was  his  tenant,  Ihat  her  lodgers,  of  whom  the 
plaintiff  was  one,  behaved  improperly  at  the  windows,  and  were  such  as 
no  moral  person  would  like  to  have  in  his  house.  E.  stated  that  she  dis- 
missed the  plaintiff  in  consequence  of  the  words,  not  because  she  be- 
lieved them,  but  because  she  feared  it  would  offend  the  defendant  to  keep 
her:  Held,  that  the  plaintiff  was  entitled  to  recover. — Knight  v.  Gibbs,  1 
Ad.  &  £.  43. 

2.  Declaration  for  words  stated  by  way  o£  inducement,  that  plaintiff  was  a 
pork  butcher,  and  then  charged  defendant  with  publishing  to  plaintiff,  in 
the  presence  of  other  persons, these  words  of  and  concerning  the  plaintiff: 
"  You  are  a  b— y  thief;  who  stole  F.*s  pigs?  You  did,  you  b— y 
thief,  and  I  can  prove  it;  you  poisoned  them  with  brimstoDe  and  mus* 
tard : "  innuendo,  that  plaintiff  was  guilty  of  pig-stealing.  The  jury  found 
that  the  words  were  spoken  of  plaintiff  in  relation  to  his  trade^  but  not 
with  intent  to  impute  felony :  Held,  that  as  the  words  did  not  of  them- 
selves necessarily  import  that  they  were  spoken  of  plaintiff  in  the  way  of 
his  trade,  and  there  was  no  colloquium  concerning  his  trade  laid  in  the 
declaration,  the  plaintiff  could  not  recover. — Sibley  v.  Tomlins,  4  Tyr.  90. 
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STAMP.    See  Paetnership,  2. 

SUBPOENA. 

A  party  served  with  a  Stt&pdsna  duces  ^ecum  is  bound  to  produce  the  required 
document  in  court,  and  need  not  be  sworn  as  a  witness.  Thus,  in  an 
action  against  a  sheriff  for  a  penalty  incurred  by  the  act  of  his  officer  in 
carrying  a  party  arrested  to  a  tavern  without  his  free  consent,  it  was  held 
that  the  officer^  after  being  served  with  a  subpana  duces  tecum  by  the 
plaintiff,  was  bound  to  produce  his  warrant  in  court,  without  its  being 
necessary  to  swear  him  as  a  witness.  (M.  &  M.  514,  515 ;  1  Stark.  £v. 
161.) — Summers  v.  Moselet/,  4  Tyr.  158;  and  see  Perry  v.  Gibsoti,  1  Ad. 
&  £.  48. 

TITHES. 

Notwithstanding  proof  of  an  endowment  of  the  date  of  1374,  conferring  all 
small  tithes  on  the  vicar,  the  Court  refused  to  set  aside  a  verdict  finding 
the  right  to  potatoes  grown  in  fields  to  be  in  the  rector,  evidence  having 
been  adduced  from  which  it  might  be  presumed  that,  on  good  considera- 
tion, an  alteration  had  been  made  in  the  endowment  previously  to  the 
restraining  statute  of  13  Eliz. — Gilbert  v.  Downs,  1  Bing,  N.  C.  173. 

And  see  Inclosure  Act;  Poor-Rate,  1 ;  Way,  1. 

TRESPASS. 

1.  (Pleading  in,)  Plaintiff  declared  for  an  assault  in  seizing  and  laying 
hold  of  him,  pulling  and  dragging  him  about,  striking  him,  forcing  him 
out  of  a  field  into  and  through  a  pond,  and  there  imprisoning  him.  Plea, 
justifying  the  assaulting,  seizing  and  laying  hold  of  plaintiff,  and  pulling 
and  dragging  him  about :  Held,  no  t^ufficient  answer  to  the  entire  charge 
in  the  declaration.  (5  B.  &  A.  220;  3  T.  R.  297;  10  East,  73.)— Bttf& 
V.  Parker,  1  Bing.  N.  C.  72. 

2.  (Pleadings  in — New  assignment  when  necessary,)  Trespass  for  breaking 
and  entering  plaintiff's  house  and  barn,  and  seizing  his  goods,  and  cast- 
ing and  throwing  them  out  of  the  bam  into  a  certain  open  piece  of  ground, 
and  leaving  them  there,  whereby  they  became  damaged.  Pleas,  the 
general  issue,  and  a  justification,  the  introductory  part  of  which  excepted 
the  casting  and  throwing  the  goods  out  of  the  barn,  the  other  trespasses 
being  justified.  Verdict  for  defendant  on  the  special  plea,  for  plaintiff  on 
the  general  issue.  On  motion  to  enter  a  general  verdict  for  the  defend- 
anty  on  the  ground  that  the  manner  of  removing  the  goods  was  matter  in 
excess  and  aggravation,  and  therefore  the  plaintiff  ought  to  have  new 
assigned :  Held,  that  a  new  assignment  was  not  necessary,  inasmuch  as 
part  of  the  trespasses  were  expressly  excepted  out  of  the  plea  by  the  in- 
troductory part  of  it. — Neville  v.  Cooper,  2  C.  &  M.  329. 

TROVER. 

1.  (Right  of  mortgagee  of  mines  to  bring  trover  for  the  produce.)  A.  is 
mortgagee  of  B.  of  leasehold  coal  mines  and  barges,  &c.  B.  afterw^s 
demises  the  mines,  and  assigns  the  barges  to  C.  A.  may  bring  trover 
against  D.  who  tortiously  seizes  and  sells  the  barges  and  part  of  the  pro- 
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duce  of  die  mioes. — Fraser  v.  Swansea  Canal  Naoigatim  Company^  3  N. 
&  M.  391. 
2.  (For  lost  hank  note.)  The  plaintiff  lost  a  bank  note,  which  the  defend- 
ant tortiously  converted  to  his  own  use;  he  subsequently  paid  the 
plaintiff  part  of  the  proceeds  :  Held,  that  the  acceptance  of  such  part  did 
not  waive  the  tort,  but  that  the  plaintiff  might  nevertheless  sue  for  the 
note  in  trover,  the  amount  received  going  in  reduction  of  damages.  (7 
B.  &  C.  310.)— Bum  V.  MorrUy  4  Tyr.  485. 

TURNPIKE  ACTS. 

1.  {TaU,  whether  imposed  on  horse  or  carriage.)  By  a  local  act,  a  toll  was 
imposed  on  horses  drawing  carriage,  and  in  default  of  payment,  the  col- 
lector was  empowered  to  distrain  any  horse  or  carriage  upon  which  toll 
was  imposed  by  that  act.  No  person  was  to  pay  more  than  once  a  day  in 
respect  of  any  carriage  or  any  horse,  and  no  toll  was  to  be  taken  in 
respect  of  any  carriage,  horse  or  beast  conveying  materials  for  the  road : 
Held,  that  the  toll  was  imposed  on  the  horse  only,  not  on  the  horse  and 
carriage ;  and  therefore  that  the  same  horse,  passing  a  second  time  on 
the  same  day  with  a  different  carriage  and  different  passengers,  was 
exempt  from  toll.  (2  B.  &  B.  30;  5  B.  &  C.  25,  Z\.)—Nihlett  v. 
Fottow,  1  Bing.  N.  C.  81. 

2.  {ToUs  in  respect  of  breadth  <f  wheels.)  Where  a  local  turnpike  act 
directed  a  higher  or  lower  rate  of  toll  to  be  collected  in  respect  of  the 
greater  or  less  breadth  of  wheels,  and  where,  in  addition  to  the  tolls 
under  the  local  act,  the  additional  tolls  in  respect  of  breadth  of  wheels, 
authorized  to  be  taken  by  the  13  Geo.  3,  c.  84,  had  been  actually  imposed 
and  collected  (although  erroneously) :  Held,  that  parties  were  not 
relieved  from  such  additional  tolb  by  4  Geo.  4,  c.  95,  s.  6. — Pickford  v. 
Davis,  1  Bing.  N.  C.  141. 

UNIFORMITY  OF  PROCESS  ACT. 

Assumpsit  against  an  executor.  Pleas,  plene  administravit,  and  no  assets 
at  the  time  of  exhibiting  the  bill,  or  since:  Held,  after  verdict,  (since  the 
2  Wm«  4,  c.  39,)  to  refer  to  the  commencement  of  the  suit,  (that  is,  the 
service  of  the  writ  of  summons,)  not  to  the  time  of  filing  the  declaration. 
— JRcci  V.  Morgan,  3  N.  &  M.  205. 

VENUE. 

1.  The  venue  having  been  changed  from  London  to  Hereford,  in  an  action 
of  covenant  on  a  lease,  for  nonpayment  of  rent  of  premises  in  Hereford^ 
the  Court  refused  to  bring  it  back. — Arden  v.  Morningion,  4  Tyr.  56. 

2.  By  consent  of  both  parties  the  venue  was  laid  in  London :  Held,  that 
no  objection  could  afterwards  be  taken  to  the  venue,  although  it  ought, 
under  an  act  of  parliament,  to  have  been  laid  in  Surrey. — Fumival  v. 
Stringer,  1  Bing.  N.  C.  68. 

VESTRY. 

1.  (Qualification  and  manner  of  election  to,)  1st.  When  a  parish  ha^ 
adopted  the  Act  for  the  better  regulation  of  vestries^  1  &  2  Wm.  4,  c.  60j 
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there  mttst  be  elected^  at  each  of  the  first  three  annudl  elections,  o&e  third 
of  the  whole  number  of  which  the  vestry  chosen  under  the  act  is  Ulti- 
mately to  consist ;  and  there  must  be  deducted  by  lot  firom  the  original 
vestry,  at  the  first  election,  one  third  of  the  number  of  vestryffieti  then 
existing ;  at  the  second  election,  half  the  number  of  original  VMtryttien 
then  existing;  and  at  the  third  election,  all  the  original  vestrymen  then 
remaining. 

2nd.  If  a  parish  adopting  the  act  is  within  the  metropolitan  police 
district  or  the  city  of  London,  or  contain  above  3000  resident  house- 
holders, the  qualification  for  vestrymen  is,  that  they  should  be  resident 
householders,  rated  to  the  poor-rate  on  an  annual  rent  of  not  less  than 
40/.;  which  rental,  however,  may  be  made  up  of  tenements  separately 
held,  and  not  in  the  vestrymen's  own  occupation.  And  the  qualification 
must  be  perfect  at  the  time  of  election ;  but  the  election  of  unqualified 
persons  does  not  avoid  that  of  qualified  vestrymen  or  auditors  chosen  at 
the  same  time. 

3d.  A  parish  adopting  the  act  had  been  previously  divided  into  four 
districts,  for  the  more  convenient  collection  of  the  rates,  and  the  same 
division  had  been  adopted  for  taking  the  poll  in  the  election  of  members 
of  parliament :  a  small  part  of  the  parish  was  also  separated  from  it,  and 
annexed  to  an  adjoining  parish,  for  ecclesiastical  purposes :  Held,  that 
the  election  of  vestrymen  and  auditors  might  be  tnade  in  a  single  place 
of  the  parish  only. 

4th.  The  parish  had  been  previously  governed  by  a  vestry  established 
under  a  local  act,  which  defined  the  qualification  of  a  vestryman,  and 
prescribed  an  oath  to  be  taken  before  any  vestryman  should  be  capable 
of  acting  in  the  execution  of  the  local  act,  by  which  he  swore  to  execute 
the  powers  reposed  in  pursuance  of  the  same,  and  that  he  was  possessed 
of  the  qualification  prescribed  thereby,  which  was  different  from  (hat 
required  by  1  &  2  Wm.  4,  c.  60:  Held,  that  this  oath  was  not  to  be 
taken  by  the  vestrymen  elected  under  the  1  &  2  Wm.  4. — The  King  t. 
Churchwardens  of  St.  Paneras,  1  Ad.  &  £.  80;  3  N.  &  M.  425. 
2.  {Election,)  The  vestry  act,  58  Geo.  3,  c.  69,  contains  a  proviso  that  the 
act  shall  not  affect  the  right  or  manner  of  voting  in  any  vestry  beM  by 
ancient  usage  or  by  a  special  act:  HeM,  that  this  proviso  did  not  except 
out  of  the  operation  of  the  act  a  parish  in  which  the  inhabitants  paying 
church  and  poor  rates  were  empowered  to  elect  guardians  of  the  poor; 
but  that  to  bring  a  vestry  within  the  exception,  it  must  have  a  peculiar 
constitution  or  power. —  The  King  v.  Inhabitants  of  Clerkenwellf  3  N.  & 
M.  411. 

WARRANT  OF  ATTORNEY. 

The  afiidatlt  in  support  of  a  motion  to  enter  op  jiidgment  on  a  warritM  of 
attorney,  need  not  now,  as  before  the  New  Rules,  stale  thitt  the  dsfeod- 
ant  was  alive  on  a  day  in  term, —^CockTnan  v.  Hellyer,  1  Bing.  N.  C.  1* 

WARRANTY. 

((y  HortCy  by  Servant,)    A  warranty  gi?en  by  a  person  entrtisted  to  i«* 


C&nrnon  Law.  467 

primft  facie  binds  the  priiici|}a] ;  bat  the  werninty  of  a  person  coniinis- 
sioned  merely  to  deliver  the  thing  sold,  does  not,  unless  an  express 
authority  to  warrant  be  shown.  Where,  therefore,  a  horse  having  been 
sold  by  A.  to  B.,  A.'s  servant,  on  delivering  the  horse  to  B^  made  certain 
statements^  and  signed  a  receipt  for  the  price,  containing  a  warranty : 
Held,  that  A.  was  not  bound  by  ^ch  statements  and  receipt,  no  express 
authority  to  the  servant  to  give  a  warranty  being  shown.— *  ITeiN^m  v, 
fittrforrf,  8C.&M.  S91. 

WA^. 

1.  {tUght  of  incumbent  to,  for  carrying  awiay  tithe.)  A  rector  canndt  claltn  a 
permanent  right  of  wa^  for  the  purpose  of  carrying  away  his  tithe,  unless 
by  prescription  or  grant.  And  the  owner  or  occupier  of  the  8oii,  pro- 
vided he  does  it  hon&fide  for  the  convenient  management  of  the  farm, 
has  a  right  to  vary  and  stop  up  a  way  by  which  tithe  has  been  carried, 
although  he  thereby  puts  the  tithe  owner  to  great  inconvenience  by  com- 
pelling him  to  use  a  more  circuitous  route  for  the  purpose.  (3  Eagle  & 
Y.  310;  6  Esp.  103;  2  Phill. 391, 399.)— ^"'W"  ▼•  Dods,^C, & M.  266; 
4Tyr.  101. 

2.  {Title  conferred  by  tuer — Prescription  Act — Pleadings.)  The  assignee 
of  a  lease,  granted  for  three  lives  by  a  bishop  in  right  of  his  see,  used  for 
more  than  twenty  years,  without  interruption,  a  way  to  and  from  his 
premises  over  a  close  called  '*  The  Acre."  The  defendant,  who  was  in 
possession  of  the  Acre  under  a  similar  lease,  obstructed  the  way.  In  an 
action  on  the  case  for  this  obstruction,  Held,  that  since  the  3&  4  Wm.4, 
c.  7  J,  the  plaintiff's  user  conferred  no  title  as  against  the  reversioner  (the 
bishop),  nor  his  lessee,  or  persons  claiming  under  the  lessee  during  the 
teim.  « 

A  declaration  claiming  a  rigHt  of  way  "  by  reason  of  the  possession'^ 
of  certain  premises,  is  supported  by  proof  of  the  reservation  of  the  way 
in  a  conveyance  of  the  premises  from  a  tenant  for  life  to  the  plaintiff.-*? 
Wright  v.  Walker,  4  Tyr.  502. 

WILL. 

{Prwf  if  execution.)  A  bill  was  filed  in  Chancery  against  several  defend, 
ants,  whereupon  an  issue  of  devisavit  vel  non  was  directed,  in  which  the 
defendants  in  Chancery  were  plaintiffs,  and  the  plaintiff  in  Chancery 
defendant,  respecting  a  will  of  M.,  mentioned  in  the  proceedings,  devising 
real  property.  The  issue  was  found  in  the  affirmative,  and  the  bill  in 
Chancery  was  dismissed  on  the  motion  of  the  plaintiff  in  equity.  At  the 
trial  of  the  issue,  B.,  one  of  the  three  attesting  witnesses  to  the  will,  swore 
to  its  execution.  The  plaintiff  in  Chancery  afterwards  brought  ejectment 
on  his  own  demise,  as  heir  at  law  of  M.,  against  one  of  the  defendants  in 
Chancery,  who  claimed  as  devisee  of  M.,  for  the  property  which  had 
been  the  subject  of  the  issue.  B.  was  then  dead.  After  this  action  was 
commenced,  judgment  was  entered  up  on  the  issue  from  Chancery,  in  the  - 
court  of  law  in  which  it  had  been  tried.  An  order  of  court  was  made  iii 
the  action  of  ejectment,  that  the  shorthand  writer's  and  judge's  notes  of 
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the  evidence  of  such  witnesses  on  the  trial  of  the  issae  as  should  be  dead 
before  the  trial  of  the  ejectment,  should  be  read  on  the  latter  trial.  Od 
that  trial  the  defendant  gave  evidence  of  these  several  proceedings,  and 
proved  B/s  former  evidence  from  the  shorthand  writer's  notes,  and  then 
produced  a  will,  which  was  identified  as  the  one  produced  on  the  first 
trial :  Held,  that  (whether  on  general  principles  of  law,  or  with  reference 
to  the  order  of  court  above  mentioned),  this  was  sufficient  proof  of  the 
execution  of  the  will,  although  another  attesting  witness  was  alive,  and 
in  court  ready  to  be  examined ;  but  that  the  proceedings  would  not  have 
been  of  themselves  proof  of  the  execution,  without  proof  of  the  evidence 
of  the  deceased  witness. —  Wright  v.  Doe  d.  Tatham,  (in  the  Exchequer 
Chamber,)  1  Ad.  &  £.  1 ;  3  N.  &  M.  368. 

WITNESS.    See  Subpcena. 

WRIT  OF  ERROR. 

(Waiver  of,  hy  agreement,)  The  plaintiff  and  defendant,  by  their  respective 
attornies,  agreed  ihat  a  question  disputed  between  them  should  be  raised 
by  demurrer,  in  order  to  a  more  speedy  adjustment  of  it;  and  that  what- 
ever the  decision  of  the  court  on  the  argument  might  be,  each  party 
shxjuld  pay  his  own  costs,  and  such  decision  should  hind  the  parties. 
Judgment  having  been  i»iven  on  the  demurrer  for  the  plaintiff:  Held, 
that  it  was  not  competent  for  the  defendant  to  sue  out  a  writ  of  error 
thereon. — Brown  v.  Lord  Granville,  4  Moo.  &  S.  338. 

WRIT.  OF  TRIAL  ACT. 

1.  The  writ  of  trial  under  the  3  &  4  Wm.  4,  c.42,  s.  17,  is  to  be  directed 
to  the  judge  of  the  court  of  record  in  those  places  in  which  there  is  a 
court  of  record,  and  to  the  sheriff  where  there  is  no  such  court. 

A  writ  of  trial  was  directed  to  the  mayor  of  C,  and  the  cause  was 
tried  by  his  deputy.  The  Court  refused  to  set  aside  the  proceedings  on 
a  suggestion  that  the  cause  ought  to  have  been  tried  by  the  mayor  him- 
self, it  not  being  shown  that  he  had  no  power  to  appoint  a  deputy.— 
C/ar/c  V.  Mariicr,  3  Moo.  &  S.  171. 

3;  Tlie  sheriff  or  judge  to  whom  a  cause  is  sent  under  this  act,  has  no 
power  of  certifying  under  the  43  Eliz.  c.  6,  to  deprive  a  plaintiff  of  costs. 
—  Wardroper  v.  Richardson,  1  Ad,  &  E.  75. 
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(Containing  5  Simons,  Part  2 ;  5  Bligb,  Part  5 ;  and  1  Mylne  &  Keene,  Part  3.) 

ANNUITY. 

A  testatrix  gave  to  L.,  during  his  life,  an  annuity,  to  be  paid  and  payable 
half-yearly  out  of  real  estate,  clear  of  all  taxes  and  outgoings:  Held,  that 
the  annuitant  took  clear  of  the  legacy  duty. — Jjiuch  v.  Peien,  M .  &  K,  489 . 

ASSETS. 

A  testator,  by  his  will,  devised  his  real  estate  to  trustees,  their  heirs  and 
assigns,  on  trust  to  sell,  and  declared  that  the  money  arising  from  the  sale 
should  sink  into  and  become  part  of  his  personal  estate,  and  he  gave  and 
bequeathed  the  same,  and  all  his  stock,  crop,  goods  and  effects  whatso- 
ever, to  the  trustees,  their  executors  and  administrators^  on  trust,  after 
converting  the  same  into  money,  and  paying  all  his  debts,  funeral,  and 
testamentary  expenses,  to  pay  certain  legacies,  and  to  dispose  of  the 
residue  in  manner  therein  mentioned :  Held,  that  this  was  substantially  a 
devise  of  the  real  estate  for  the  payment  of  all  debts,  and  within  the  fourth 
section  of  the  Statute  of  Frauds;  and,  therefore,  that  tlie  produce  was 
equitable  assets.  (Silk  v.  Prince,  1  Bro.  C.  C.  138;  Barker  v.  May,  9 
B.  &  C.  489.)— Soames  v.  Itobirwm,  M.  &  K.  500. 

BANKRUPTCY. 

1.  (Fraud.)  A  trader,  on  his  marriage,  received  a  fortune  of  5,000/.  with 
his  wife,  and  settled  a  sum  in  stock  in  trust  for  himself  for  life,  with 
limitations  over  for  the  benefit  of  his  wife  and  children  in  the  event  of  his 
becoming  bankrupt  or  insolvent.  And  it  was  provided,  that,  if  he  should 
survive  his  wife,  and  the  issue  of  the  marriage  should  fait,  and  he  should 
then  be  or  should  have  been  a  bankrupt,  fifteen  sixty-sixths  of  the  stock 
should  belong  to  the  wife's  next  of  kin  in  blood.  No  part  of  the  5,000/. 
was  settled;  but  the  whole  of  the  settled  fund  was  the  husband's  pro- 
perty, and  it  did  not  appear,  from  any  of  the  expressions  in  the  settle- 
ment, what  was  the  consideration  for  the  provision  as  to  fifteen  sixty-sixths 
of  the  stock :  Held,  that  the  limitations  over  in  the  event  of  the  bankruptcy 
of  the  husband  were  good  as  to  fifteen  sixty-sixtlis  of  the  trust  ftind,  that 
being  the  proportion  of  the  trust  fund  which  the  wife's  fortune  would  have 
purchased,  but  were  void  as  to  the  remainder.  (Higginson  v.  Kelly,  1 
Ball  &  B.  252.) — Lester  v.  Garland,  Sim.  205. 

2.  (Certificate.)  M.  granted  an  annuity  to  L.  for  the  life  of  L.,  and  cove- 
nanted to  charge  it  upon  all  such  property  as  he,  M.,  should,  in  the  event 
pf  A.'s  decease,  become  entitled  to  by  will  or  otherwise.    M«  becante  a 
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bankrupt,  and  obtained  his  certificate,  and  afterwards  A.  died,  having 
bequeathed  an  annu^y  in  trust  for  M. :  Held,  that  L.  was  entitled  to 
have  the  annuity  bequeathed  to  M.,  charged  with  the  payment  of  the 
annuity  granted  to  L.,  notwithstanding  the  bankruptcy  and  certificate  of 
M. — Lyde  v.  Wynn,  M.  &  K.  683. 
3.  (Act  of  Bankruptcy.)  A  trader,  who  was  greatly  embarrassed,  conveyed 
his  freehold  and  leasehold  estates  to  trustees,  on  trust  to  sell  or  mortgage, 
and  to  apply  the  proceeds  as  he  should  direct.  It  appeared  that  the  deed 
was  executed  for  the  purpose  of  effecting  an  arrangement  with  the  trader's 
creditors,  for  which  he  was  himself  considered  to  be  incompetent  from 
ill  health :  Held,  that  the  deed,  not  having  been  executed  with  intent  to 
defeat  or  delay  creditors,  was  no  act  of  bankruptcy.  Oerney  v.  Pj^visop, 
1  Bro.  &  fiing.  408.)— CrreeinDOoc^  v.  CAurc^i//,  ^,  &  K,  M6. 

CHARITY. 

Where  an  information  contains  general  sweeping  charges,  the  Court  will 
(lifect  a  reference  to  the  attorney-general,  to  prevent  the  defeBdapl'ff  \^^^ 
unnecessarily  hara89e4  hy  apy  oppreinsive  inquiry  fi>\\B^ed  fm  tdpse 
charges.  (Attorney-General  v.  Corporation  of  Carlisle,  4  Sim,  21^')-^ 
Attorney-General  v.  I^prchmt  Tu'klari  Company,  Sim*  888. 

COVENANT. 

A.,  having  a  leasehold  estate,  on  which  he  had  covenanted  to  erect  buildings 
i/vithin  a  certain  time,  bequeathed  it,  and  also  his  personal  estate,  subject 
as  to  the  latter  to  the  payment  of  his  debts,  to  trustees,  for  B.  for  Hfe, 
with  several  limitations  over.  A.  died  before  the  time  expired,  leaving 
the  covenant  unperformed  in  part :  Held,  that  no  fund  having  been  pro- 
vided by  the  testator  for  the  performance  of  the  covenant,  it  must  be 
satisfied  out  of  his  general  personal  estate. — Marshall  v.  HoUoway,  S.  196. 

{EVIDENCE.    See  Tithes,  2. 

EXECUTOR. 

Jf  an  executor  or  administrator,  under  an  order  in  a  cause,  pays  into  Court 
money  which  he  had  received  from  the  deceased's  estate,  his  nght  to 
retain  a  debt,  due  to  him  from  the  deceased,  is  not  prejudiced .-r-Xa^jf/^A 
y»  Biggs,  Sim,  228. 

FRAUD. 

H.,  a  widow,  entitled  to  considerable  funded  property  on  the  iptestacyofan 
aunt,  who  was  imbecile,  induced  M.,  a  barrister,  on  a  promise  of  one- 
third  of  the  aunt's  property,  to  assist  her  in  obtaining  a  commission  of 
lunacy  against  the  aunt,  and  getting  her  appointed  committee;  and  a 
deed,  dated  in  1818,  assigning  the  third  to  M.,  was  executed  accordingly. 
M.  effected  their  object,  with  the  assistance  of  his  brotliers,  and  jn  doing 
so  incurred  considerable  expense.  M.  was  also  instrun^ental  in  reclaim- 
ing a  son  of  H.,  and  procuring  for  him  a  commission  in  the  army.  On 
the  death  of  the  lunatic,  H.  paid  half  of  the  proceeds  of  the  property  to 
M.,  and,  subsequently,  the  other  half,  and  mutual  releases  were  executed 
In  1 822,  H.  filed  a  bill  against  M.,  stating  that  she  had  brought  an  action 
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iigaiQ9t  M.  for  the  proceeds  of  two-thirdg  of  th^  property,  and  praying 
that  he  might  be  restrained  from  setting  up  the  release  as  a  defenpe  to  the 
^tiont  and  that  it  might  be  oaocelled  as  fraudulent.  M.,  in  his  answer^ 
stated  various  promises  made  by  H.  to  give  him  a  moiety  instead  of  a 
third  of  the  property  in  consideration  of  his  services;  contending  that  he 
was  entitled  to  one-half,  but  admitting  ths^t  he  was  a  trpstee  pf  the  otlier 
hf^lf  for  the  bene^t  of  li,  In  1893  H.  filed  an  amended  bill,  making  the 
brothers  of  III*  parties,  but  still  praying  against  himself  onJy  an  account 
^nd  relief  as  to  two^thirds  of  the  property,  H.  afterwards  filed  another 
bill,  praying  that  the  deed  assigning  one-third  might  be  cancelled,  and 
ap  account  taken  of  all  moDies  paid  to  M-,  without  any  allowance  for 
services.  It  was  on  appeal  decreed  accordingly. — Maccab^  v.  Hu/aey, 
Bl,  716, 

HUSBAND  AND  WIFE. 

Where  a  lady,  pending  a  treaty  of  marriage,  made  a  voluntary  assignment 
of  part  of  her  property  tq  her  sister,  aiid  there  was  no  evidence  or  allega* 
tion  of  concealment  from  the  husband,  or  of  his  ignorance  before  marriage 
of  the  assignmept  having  been  made;  it  was  held,  that  he  was  not  entitled 
tp  set  aside  the  assignment  on  the  ground  of  fraud  on  his  marital  right,— 
$t.  George  v.  Wake,  M,  &  K.  6 10. 

INCUMBIiANCE. 

A.,  being  entitled  to  a  reversionary  fund  in  Court,  assigns  it  to  B.,  and 
af^ei wards  to  C.  C.  obtains  an  order  that  the  fund  shall  not  be  trans- 
ferred without  notice  to  him,  and  the  order  was  entered  at  the  Account- 
ant^generaFs  Office:  Held,  that,  B.  having  taken  no  such  steps,  C, 
.  obtained  a  priority.-*- Gre^in^  v.  Bedford,  Sim.  19/11. 

INFANT. 

Where  a  father  had  absconded  to  America,  taking  with  him  his  infant  child, 
whom  he  would  not  suffer  to  return  to  this  country,  the  Court  permitted 
the  guardian  of  the. infant  to  apply  annually  for  an  allowance  for  his 
maintenance  and  education  in  America,  the  guardian  producing  certifi- 
cates, or  other  evidence,  of  the  plan  of  education  of  the  infant,  actually 
adopted,  and  the  sums  expended  for  his  maintenance  and  education 
during  the  year  then  last  past.  (Logan  v.  Fairlie,  Jac.  19S.) — Slepkens 
?,  James,  M.  &  K.  697. 

INTERPLEADER. 

In  interpleading  suits,  it  is  not  necessary  for  co-defendants  to  enter  into 
evidence  as  against  each  other,  the  Court  always  directing  an  inquiry  or 
an  action  upon  the  answers  merely. — The  Thames  and  Medway  Canal 
Company  v.  Nash,  Sim.  280. 

ISSUE. 

G,,  on  joining  an  existing  firm,  borrowed  10,000/,  of  N.  &  Co.,  bankers, 

who  accepted  bills  to  th^t  amount,  and  G.  executed  four  bonds  of  2,500/. 

each,  and  warrants  of  attorney,  on  which  judgment  was  entered  up. 

Shortly  afterwards  N.  &  Co.  called  on  the  new  firm  to  give  security  for 
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the  balance  due  from  the  new  and  old  firm-,  on  which  the  new  finn 
assigned  premises  to  N.  &  Co.  by  way  of  security.  Immediately  after  the 
execudon  of  this  assignment,  N.  &  Co.  called  upon  G.  for  the  payment 
of  the  10,000/.,  and  subsequently  issued  execution  against  the  firm  for 
40,000/.,  whereupon  G.  executed  a  mortgage  of  his  estates  to  the  Bank 
for  10,000/.  It  appeared  by  the  entries  in  their  books  that  the  Bank 
had  debited  themselves  as  for  the  repayment  of  the  10,000/.  secured  by 
the  four  bonds.  On  the  execution  of  the  mortgage  by  G.,  the  Bank  by 
deed  released  the  firm  from  all  demands  in  respect  of  any  sums  advanced 
on  any  bill  of  exchange,  or  other  security,  on  account  of  the  firm.  G., 
after  the  release,  made  several  payments  on  account  of  the  four  bonds, 
but,  on  application  by  the  Bank  for  the  balance,  be  contended  that  the 
bonds  were  discharged  by  the  effect  of  the  entries  in  the  books  of  the 
Bank,  and  by  the  deed  of  release.  The  Bank  thereupon  filed  a  bill  io 
foreclose  the  mortgage,  and  G.  filed  a  cross  bill  to  set  aside  the  mortgage 
as  fraudulent,  or  that  the  payments  on  the  bonds,  as  made  by  mistake, 
might  be  set  off  a^inst  the  monies  secured  by  the  mortgage.  On  the 
hearing,  an  account  was  decreed  of  what  was  due  on  the  mortgage, 
giving  to  G.  credit  for  all  monies  paid  by  him  to  the  Bank.  This  decree 
was  reversed  by  the  House  of  Lords;  the  Bank  was  declared  to  be  entitled 
to  an  account  of  what  was  due  to  them  on  mortgage,  and  the  cross  bill 
was  dismissed,  "  without  prejudice  to  any  claim  G.  might  have  on  the 
Bank  in  respect  of  payments  made  by  him  towards  the  dischaige  of  the 
four  bonds,  or  to  any  right  for  relief  in  equity  touching  the  release. 
After  this  order,  the  interest  in  the  mortgage  was  transferred  to  the  Bank, 
and,  G.  being  dead,  a  bill  was  filed  against  his  devisees  and  executors 
for  payment  of  the  demand  out  of  his  real  and  personal  estate,  and  a 
decree  made,  by  which  issues  were  directed  to  try,  1st,  whether  the  sums 
secured  by  the  bonds  were  satisfied;  and  if  not,  2dly,  whether  the  deed 
of  release  was  in  law  a  release  of  the  sums  secured  by  the  bonds:  Held, 
on  appeal,  that  the  last  issue  was  one  of  law  and  not  of  fact,  and  could 
not  be  sent  to  a  jury. — Noel  v.  Rochfort,  Bl.  669. 

LEASE. 

A  testator  bequeathed  land  held  on  a  church  lease  to  A.  for  life,  remainder 
to  his  first  and  other  sons,  and  directed  the  lease  to  be  renewed  from  time 
to  time  by  the  person  in  possession.  A.  neglected  to  renew,  and  the  lease 
expired  in  1798.  His  eldest  son  attained  the  age  of  twenty-one  in  1800, 
and  in  1830  A.  died :  Held,  on  a  bill  filed  by  the  son  on  the  death  o(Af 
that  the  assets  of  A.  were  liable  for  the  loss  sustained  in  consequence  of 
his  neglect-^Benne/^  v.  Collej/,  Sim.  181. 

LIS  PENDENS. 

In  1800,  on  L.*s  marriage  with  R.*s  daughter,  R.  wrote  a  letter  to  L., 
stating  that  certain  houses  were  entailed  on  his  daughter  after  his  decease. 
In  1813  R.  died,  having  devised  all  his  real  estates  to  his  wife?  ^^®" 
was  discovered  that  he  was  tenant  in  tail  male  of  the  houses,  with  the 
immediate  reversion  to  himself  in  fee.  In  1816,  L.  and  his  wife  fi^ed  a 
bill  against  the  widow,  to  have  the  agreement  contained  in  the  letter  exe- 
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cuted,  and  the  houses  delivered  up.  Subsequently  to  the  filing  of  her 
answer,  the  widow  mortgaged  the  houses.  Of  this  the  plaintiffs  had 
notice  in  1822,  but  they  did  not  make  the  mortgagees  parties  until  1831. 
The  Court,  notwithstanding,  granted  a  receiver. —  Landon  v.  Morris, 
Sim.  247. 

PARTNERS. 

1.  In  a  suit  by  a  joint  creditor  of  a  partnership  firm  against  the  executors 
of  a  deceased  partner  and  the  surviving  partner  for  payment  out  of  the 
assets  of  the  deceased  partner,  it  was  held,  that  the  plaintifi*  was  entitled 
to  resort  to  the  assets  of  the  deceased  partner  in  the  first  instance,  with- 
out proving  that  the  surviving  partner  was  insolvent.  (Devaynes  v.  Noble, 
1  Mer.  539.) — Wilkinson  v.  Henderson,  M.  &  K.  582. 

2.  (Parties  to  suit,)  The  surviving  partner  was  held  to  be  a  necessary  party 
to  a  suit  by  a  joint  creditor  for  payment  out  of  the  assets  of  a  deceased 
partner,  he  being  interested  to  contest  the  demand  of  all  persons  claiming 
to  be  joint  creditors,  but  the  remedy  against  him  is  altogether  at  law.— 
S.C. 

And  see  Will,  8. 

PLEADING.- 

1.  {Demurrer.)  A  defendant  pleaded  to  the  bill,  upon  which  the  plain- 
tiff amended,  and  the  defendant  then  filed  a  general  demurrer  to  the 
amended  bill :  Held,  that  the  demurrer  was  regular.  Robertson  v.  Lord 
Londonderry,  Sim.  226. 

2.  (Revivor,)  A.,  with  B.  an  infant,  filed  a  bill.  B.  attained  twenty-one, 
and  gave  notice  to  the  parties  that  he  repudiated  the  suit,  and  then  died. 
A.  revived  the  suit.  The  defendants  answered  the  bill  of  revivor,  and 
insisted  that  B.  having  repudiated  the  suit,  it  ought  not  to  be  revived ; 
and  they  then  moved  to  discharge  the  order  of  revivor  for  irregularity. 
The  motion  was  refused,  because  the  defendants  ought  to  have  pleaded 
to,  and  not  amended,  the  bill  of  revivor ;  the  putting  in  of  an  answer 
being  in  itself  a  sufficient  submission  to  have  the  suit  revived.  (Lewis 
V.  Bridgman,  2  Sim,  465,)~-^Codrington  v.  Houlditch,  Sim.  286. 

3.  (Plea,)  Where  an  information  stated  certain  bequests  to  have  been 
made  to  the  defendants  upon  certain  trusts,  and  that  other  bequests  had 
been  made  to  them  upon  like  trusts,  the  defendants  pleaded  a  will, 
containing  a  bequest  to  the  defendants  upon  a  like  trust,  (but  in  which 
another  company  was  interested,)  and  that  the  company  was  not  a  party 
to  the  suit.  The  plea  was  overruled,  as  being  bad  both  in  substance  and 
form. — Attorneif'General  v.  Merchant  Tailors'  Company,  Sim.  S23. 

4.  (Answer,)  An  information  stated  certain  specified  sums  to  be  vested  in 
the  defendants  for  certain  purposes,  and  that  such  sums  had  been  mis- 
applied :  it  also  alleged  generally  that  other  sums  were  vested  in  the  de- 
fendants upon  like  trusts,  but  did  not  charge  any  misapplication  with 
respect  to  them :  Held,  that  the  defendants  were  not  bound  to  answer  tl^e 
general  allegation.— S.  Q,  , 

And  seePRACTicE,  1. 
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POtHONS. 

W,  L.  bequeathed  5,000/.  to  his  nieee,  th«  dnugbtef  of  J.  I4.»  qhtiged  on 
hii  refd  esUtea,  which  h«  deviied  to  J.  X^,  in  feo«  J.  Tk  hequeftthed 
10*000/.  in  trust  for  hii  daughter  for  Ufe>  und  after  her  death,  lor  her 
children,  and  declared  that  that  sum  should  be  in  addition  to  the  lums 
to  which  she  was  entitled  under  the  will  of  W.  L.    The  daughter  ftftof- 

wards  married,  when  J,  L.  advanced  1^^000/,  to  her  hushaod  an  his 
daughter's  portion,  apd  by  the  settlement  a  jointure  on  the  wife,  and  also 
portions  for  the  younger  children  of  the  marriagei  were  provided  oyt  of 
the  husband's  property,  and  the  15,000/.  waa  declared  to  be  in  satisfac- 
tion of  the  sums  which  the  wife  was  entitled  to  under  W,  L« 'swill;  Held, 
that  the  10,000/,  was  not  satisfied  by  the  marriage  portion.  (See  B^ugh 
V.  Read,  1  Ves.  J.  264.)— PTAar^on  v.  Ifird  Durham^  Sim.  257. 

PRACTICE, 

1.  {DemurrerJ)  A  defendant^  on  the  Mpiratlon  of  his  tina^  &'  aiMweiing, 
lodged  a  petition  at  the  Rolls  for  fUrtlier  timoi  and  gavo  notice  of  his 
having  so  done  to  the  plaintiff's  clerk  in  court.  Afterwards,  without 
revoking  the  notice,  he  filed  a  demurrer.  Ordered^  that  the  demurer 
should  be  taken  off  the  file.  (Barritt  v.  Barritt,  3  Swanst,  39S«>— ^%- 
ra}f  V,  Cart^f  Sim.  230« 

2.  {WitnetA,)  The  rule  that  a  witness  who  has  been  examined  in  a  eause, 
eannot  afterwards  be  examined  before  the  master  on  any  points  vith 
respect  to  which  he  had  been  previously  examined  in  the  cansei  ^i^^) 
under  special  circumstances,  be  relaxed,  and  the  witness  ordered  to  be 
examined  vivA  voce  before  the  master  without  the  usual  restriction.— 
Rowley  v,  AdcmSy  M*  &  K.  543. 

3.  (Multlfariaumm,)  An  objection  for  muUi^^iouanesi  cannot  be  t^ken 
by  a  defendant  at  the  hearing,  but  the  Court  will  take  the  objection  then, 
if  it  think  ^{.^Greeuvood  v,  ChurchiU,  M.  k  K,  547, 

4.  (MQiiet^i  c^fificfiU,)  An  appUoation  for  the  review  of  a  master's  certifi- 
cate of  taxation,  on  the  ground  that  certain  items  had  be^n  improperly 
allowed,  is  not  proper  by  way  of  mQ^x^^^Atlom^Gtmrntl  ▼«  ^'^"> 

fi.  (M(i9ier'8  m/Mrt,)  No  progeediqgs  can  be  taken  on  a  master's  report 
until  the  report  is  on  the  file.--'Airrif  v^  Co^/#r,  M.  &  K.  468. 

0.  (EHti^iment  of  decree,)  A  deeree  directing  aoeounts  may  be  enrolled. 
(Charman  v.  Qharman,  16  Ves.  ii%.)^.Parker  v.  Downing,  M.  k  K.  634. 

7.  (Same.)  The  enrolment  of  a  decree  after  an  intimation  by  the  defend- 
ant's solicitor  to  the  plaintiff's  of  an  intention  to  appeal,  and  a  reply  by 
the  latter  that  he  was  open  to  any  fair  oflfer  of  arrangement  to  prevent  the 
necessity  of  an  appeal,  does  not  amount  to  such  deception  or  surprise  as 
will  induce  the  Court  to  vacate  the  enrolment.  (See  Stevens  v.  Guppy? 
1  T.  R.  178.)— Ba/gtiy  v.  Chorfei^,  M.  &  K.  640. 

8.  (Costs,)  A  bill  was  dismissed  for  want  of  prosecution,  Before  the  costs 
were  paid,  the  defendant  died,  and  the  plaintiff  filed  another  bill,  ^i*  the 
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same  objeol,  ogMo^t  the  defendant's  6X0ci}tor.  The  proceedings  in  the 
latter  suit  W0pe  stayed  until  the  costs  of  the  former  W0re  paid.  (Pickett 
V,  Loggon,  #  Ves.  f06.) — Spirei  v.  Sewell,  Sim.  t93i 

9.  (Evidencf!,)   Tbeplaiptiff  in  a  suit  ei^amined  ^witness  as  to  a  conversa- 
tion between  the  witness  and  the  defendant^  but  declined  to  read  the  d^- ' 
position :  H^ld,  that  the  defendant  could  not  read  it^  as  it  was  npt  ^vi- 
4ence  for  hiip. — Wilson  v.  Calvert,  Sim.  194. 

ip.  (Heading  mspper,)  If  a  plaintiff  reads  ^  passage  in  an  ^Qsiwer  as  evi- 
dence,  he  must  read  all  other  passages  explanatory  of  that  read,  whether 
connected  with  it  in  point  of  grammatical  construction,  or  separated  bv 
passages  relating  to  distinct  subjects. — Nune  v.  Bunn,  Sim.  225. 

11.  (Conditional  order,)  In  a  suit  by  children,  entitled  to  portions, against 
the  executor  of  their  father's  will,  whose  estate  was  charged  with  the  por- 
tions, the  executor  being  guardian  of  the  children,  and  also  a  creditor 
upon  tlie  Other's  estate,  which  suit  was  continued  against  his  repre- 
sentative, certain  sums  were,  by  the  master's  report,  fbund  due  to  the 
estate  of  the  executor;  the  report  of  the  master  proceeding  on  an  account 
stated  and  settled  between  the  executor  and  some  of  the  children  entitled 
to  portions,  and  signed  by  there,  but  not  signed  by  the  plaintiff  in  the 
suit.  The  report  was  confirmed ;  and,  after  various  proceedings  in  the 
suit,  upoq  application  of  the  plaintiifs,  leave  was  given  to  take  proceed- 
ings for  reviewing  the  matter  of  the  report,  on  the  oondition  that  the 
plaintiffs  should  pay  the  costa  of  the  proceeding,  or  otherwise  that  the 
matter  ef  the  report  shpuld  stand  confirmed  i  Held,  on  appeal,  that  the 
plaintiffii,  not  having  complied  with  the  conditions,  were  not  entitled  to 
relief.— Bottc*icr  v.  Dillon,  Bl.  688. 

t2.  (Pimis^ing  b^l.)  In  competing  the  tim§  in  which  a  bill  m^y  be  dis- 
wissedi  on  the  grgund  of  po  proceedings  having  been  taken  since  the 
{^nswer  was  filed,  the  intervals  mentioned  in  the  nineteenth  amended 
order  are  not  to  be  reckoned. — Attorney-General  v.  Jone$,  Sim*  24§* 

13.  ^Trustee.)  A  new  trustee  was  appointed  URd^r  11  QeQi  4a  and  1 
Wpa.  4|  Q.  60,  without  a  reference  to  the  master,  the  petitioner  being  the 
only  person  interested  in  the  trust  property. — fo  parte  SMcht  Sim»  381. 

14.  (8am§.)  A  deeree  deelai«4  a  defendant,  against  whom  the  hill  had 
been  taken  pro  cQt^e§$&,  to  be  a  trustee  of  stock  for  the  plaintiffs;  but 
the  Court  declined  to  refer  it  to  the  master  to  appoint  a  person  to 
transfer  the  stock  in  the  place  of  the  defendant,  except  upon  a  petition 
presented  under  11  Geo.  4,  and  1  Wm.  4,  c.  6Q,^Felhwet  v.  Till,  Sim. 
319. 

t^.  (Same*)  A  mortgagee  in  fe^  di?d  intestate  as  to  the  mortgaged  pre- 
mises, but  having  bequeathed  her  personal  estate  to  B.^  B.  preaeuted 
s^  petition  under  11  G,  4,  and  t  W,  4,  c,60,  praying  that  some  person 
might  be  appointed  in  the  place  of  the  mortgagee's  heir,  who  could  not 
be  found,  to  convey  the  premises  to  hin(i.  The  Court  held,  that  the  act 
was  not  intended  to  apply  to  cases  like  this,  and  refused  to  make  any 
order. — In  re  Stanley,  Sim.  320. 
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1 6.  (Same.)  The  Vice-chancellor  has  no  jurisdiction  under  1 1  G.  4,  and 
1  W.  4,  c.  60,  in  cases  of  lunatic  trustees  or  mortgagees,  beyond  directing 
the  reference  to  the  master  in  the  first  instance. — Anenyfnout,  Sim.  322. 

And  see  Production  of  Documents — Interpleader — Issue. 

PROBATE  DUTY. 

A  testator  having  a  general  power  of  appointment  over  a  fund  by  deed  or 
vfiW,  exercises  it  by  the  latter:  Held,  that  the  testator  by  this  appoint- 
ment made  the  fund  part  of  his  general  personal  estate,  and  that  the 
duty  was  payable. — Palmer  v.  Whitmore,  Sim.  178. 

PRODUCTION  OF  DOCUMENTS. 

On  a  bill  of  discovery  in  aid  of  an  action  at  law  to  try  the  question,  whe- 
ther the  plaintiff  was  a  resident  householder  within  a  certain  parish,  and 
liable  as  such  to  parochial  rates ;  the  Court  ordered  a  defendant,  the 
vestry  clerk  of  the  parish,  to  produce  certain  documents  relating  to  the 
matter  in  question,  and  admitted  by  his  answer  to  be  in  his  possession. — 
Burrell  v.  Nkhohorii  M,  &  K,  680, 

RECOVERY. 

Estates  were  conveyed  to  J.  and  T.  and  the  heirs  of  T.  T.  died,  leaving 
J.  him  surviving,  having  devised  the  estates  to  his  son  in  tail.  The  son 
conveyed  the  estates  to  D.  to  make  him  tenant  to  the  pracipe,  and  a  re- 
covery was  suffered  to  the  use  of  the  son  in  fee.  D.  afterwards  died : 
Held,  that  though  the  recovery  did  not  bar  the  estate  tail,  it  had  the 

.  effect  of  drawing  out  the  legal  estate  from  D.,  and  that  his  heir  was  not 
a  trustee  within  the  stat.  11  G.  4,  and  1  W.  4,  c.  60.  Be  Debary,  Sim.  283. 

SOLICITOR  AND  CLIENT. 

1,  (Taxation.)    The  decision  of  the  master  is  final  on  taxation,  and  is  re- 
viewed by  the  Court  only  where  the  master  proceeds  on  some  mistaken 
principle.    (See  Fenton  v.  Crickett;  3  Mad.  496.)--Altop  v.  Lord  Ox- 
ford, M.  &  K.  564. 

2.  (Charges,)  It  is  the  duty  of  the  master  to  protect  the  client  against 
unusual  or  unnecessary  charges  of  the  solicitor ;  and  he  was  held  to 
have  properly  disallowed  a  charge  by  a  solicitor  in  the  country  for  his 
personal  attendance  in  town  for  the  purpose  of  coniiparing  an  abstract 
with  the  title  deeds,  that  business  being  usually  entrusted  to  the  agent's 
clerks.  The  case  would  not  be  varied  by  the  circumstance  that  the 
client  requested  the  attendance  of  the  solicitor,  unless  he  was  informed 
by  the  latter  that  it  was  not  considered  necessary  by  the  usage  of  the  pro- 
fession.— S.  C. 

S.  ( Will.)  The  conduct  of  an  attorney  drawing  a  will  under  which  he 
takes  a  considerable  benefit,  will  be  viewed  with  jealousy;  and  a  jury 
trying  the  validity  of  the  will  should  be  satisfied  that  the  testator  knew 
its  contents,  but  this  they  may  be  on  circumstantial  evidence  only, — 
Rawbrth  v.  Marriott,  M.  &,  K.  643. 

SPECIFIC  PERFORMANCE. 

H.  K.  W,  and  F.  wer^  ^ptitled  respectively  to  shares  in  a  theatre,  ^i>d  by 
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agpreement  between  them  in  1822,  the  theatre  was  let  to  K.  W.  and  F.  for 
'  a  term  of  ten  years,  at  a  rent  of  £12,000.  C,  who  had  also  a  share  in 
the  theatre,  was  not  a  party  to  this  agreement.  In  1823  C.  filed  a  bill 
against  H.,  K.,  W.,  and  F.,  stating  a  deed  made  in  1812  between  the 
then  shareholders  of  the  theatre,  by  which  they  contracted  with  each 
other  that  the  funds  of  the  theatre  should  be  applied  in  payment  of 
debts,  of  which  some  i^mained  unsatisfied,  and  that  the  funds  were  then 
applied  contrary  to  the  provisions  of  this  deed :  upon  this  bill  a  receiver 
was  appointed  by  order  in  1824.  This  deed  appeared  to  have  been 
acted  upon  for  a  year  or  two,  but  not  afterwards.  As  soon  as  the  re- 
ceiver had  been  appointed,  K.,  W.,  and  F.  gave  notice  to  determine  the 
agreement  of  1822,  upon  the  ground  of  the  appointment  of  the  receiver, 
and  that  they  had  no  notice  of  the  deed  of  1812,  altliough  they  claimed 
under  parties  to  that  deed. 

Upon  this  notice  H.  filed  a  bill  against  K.,  W.,  and  F.,  and  also 
against  C,  upon  the  ground  of  acquiescence,  to  compel  perform- 
ance of  the  agreement :  Held,  on  appeal,  that  a  Court  of  Equity  would 
not  compel  specific  performance  of  the  agreement,  false  and  erroneous 
statements  as  to  the  profits  of  the  theatre  haviug  been  made,  although 
the  defendants  had  access  to  the  books  by  which  the  real  state  of  the 
profits  might  have  been  ascertained.— Harris  v.  Kemble,  Bl.  730. 

And  see  Vendor  and  Purchaser. 

TENANT  FOR  LIFE. 

A  tenant  for  life,  subject  to  impeachment  for  waste,  is  entitled  to  the  in- 
terest of  money  produced  by  the  sale  of  timber  cut  by  order  of  the  Court. 
(Wickham  v.  Wickham,  19  Ves.  419.) — Tooker  v.  Aanetlj/,  Sim.  236. 

TITHES. 

1.  (Mill,)  A  new  n^ill  erected  on  the  site  of  an  ancient  mill  is  exempt 
from  tithes;  but  if  it  is  built  partly  on  the  site  of  an  ancient  mill,  and 
partly  on  a  new  site,  it  is  not  exempt. — Netocome  v.  MaUhew,  Sim.  243. 

2.  {Evidence.)  In  a  suit  for  tithes  between  a  vicar  and  the  owner  of  a  mill, 
an  old  map  of  the  parish,  belonging  to  the  lord  of  the  manor,  is  not  .ad- 
missible in  evidence  for  the  defendant. — S.  C.   . 

TRUST. 

1.  (Statute  1  TF.4,  c.60.)  Tliis  statute,  intituled  '^An  Act  for  amending 
the  Laws  respecting  Conveyances  and  Transfers  of  Estates  vested  in 
Trustees  and  Mortgagees,''  applies  only  to  a  cestui  que  trust,  who  is 
named  in  the  instrument  upon  which  his  title  depends,  or  to  a  person 
who  claims  directly  under  a  cestui  que  trust  so  named,  as  real  or  per- 
sonal representative,  or  as  assignee. — In  the  matter  of  Merry,  M.  &  K. 
677. 

2.  (Parent  and  child.)  A  father  transferred  a  sum  of  stock  into  the  name 
of  his  son  and  of  a  third  person,  the  banker  of  both  father  and  son,  and 
he  directed  the  latter  to  carry  the  dividends  when  received  to  the  son's 
account.    This  was  done,  and  the  son  ei^oyed  the  dividends  during  the 
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fathet^  life:  Held^  oti  the  detttit  6f  ihe  ftthe^i  ffattt  tiift  thlfiifilr  W«s  an 
ikdraticenent  to  the  son  (Tayldr  v.  TajrKfr^  1  Atlk.  889)  Laitipltlgh  v. 
Larapltigh,  1  P;  W.  Ill):  that  neither  A  codicil  executed  iir^  jreara  i^er 
the  transfer,  nor  any  other  matter  ex  pott  focU  could  be  alle^^  to  alter 
what  had  been  done :  that  thi§  langusLge  of  the  codidl  m%A  te^  y^fHe  to 
raise  i.  case  of  election  between  the  stock  transferred  tod  the  beiMts 
giren  bj  the  will.— Cra66  r.  CtiMy  M.  h  R.  5 lit 

3.  A  lather  transferred  a  sum  of  consols  into  the  names  of  iiis  illegitimate 
daughter  and  her  husband  and  their  two  children,  declaring  the  invest- 
ment to  be  for  the  benefit  of  all  his  daughter's  children  who  should 
attain  21.  He  afterwards  transferred  a  siim  ot  long  annuities  into  his 
own  name  jointly  with  the  names  of  his  daughter  and  her  two  eldest 
children,  declaring  that  he  did  not  intend  to  part  with  the  control  over 
this,  and  he  in  part  afterwards  disposed  of  it  by  his  will:  Held, 
on  the  death  of  the  daughter  and  her  husband,  and  of  the  two  eldest 
children  under  21,  that  two  surviving  children,  who  had  attained  21, 
were  entitled  to  the  consols,  and  that  the  long  annuities  passed  by  the 
will.— JiCt/ptn  V.  Kilpiriy  M.  &  K.  520. 

4.  {Implied,)  A  testator  lending  a  sum  of  money  bn  mortgage,  had  the 
security  made  in  the  name  of  his  brother,  for  whose  benefit  be  dtelared 
that  the  principal  should  be.  He  however  had  no  communication  with 
his  brother  on  the  subject,  and  always  received  the  interest  himself. 
In  a  suit  against  the  brother,  held,  that  a  resulting  trust  may  be  Tebutted 
as  to  piart  of  the  land  comprised  in  H  d^ed,  and  prevail  as  to  the  remain- 
der. (Lloyd  V.  Spillett,  2  Atk.  148;  Lane  v.  Dighton,  Amb;  409) :  that 
hi  this  case  the  trust  being  of  personal  estate,  was  not  withts  the  statute 
of  frauds,  or  the  doctrine  of  resulting  trusts  under  that  statute ;  but  that 
the  property  belonged  to  the  brother  by  force  of  the  testator's  deelaration. 
Benhouj  v.  Towntend,  M.  &  K.  506. 

And  see  Rbcovehy  ;  Will,  2. 

VEWDOR  AND  PURCHASE^. 

1.  {Deposit.')  Where  a  vendor  filed  a  bill  for  si  speciftc  performance,  and 
was  not  able  to  make  a  good  title,  his  bill  was  dismissed,  and  he  Was  or- 
dered to  return  the  deposit  with  interest— Lore?  Anson  v.  Hodgeif  Sim. 
297* 

WILL 

i,  (flemoteness.)  A  testator  bequeathed  his  residuary  Estate  to  triistees, 
in  trust  for  the  support,  by  sale  Or  otlierwise,  of  his  wife  for  life,  and 
riftef  her  decease,  to  preserve  the  then  remaining  part  of  Ws  estate,  or 
the  produce  thereof,  for  the  grandchildren  of  bis  brothetj  t6  be  by  them 
received  in  equal  proportions  when  they  should  severally  attain  26,  and 
when  the  youngest  should  fare  attained  that  age,  and  hiive  rfteetred  his 
final  dividend  or  share  of  the  estate,  the  trust  should  cease.  The  tes- 
tator left  his  widow  surviving,  who  died  shortly  afterwards.  At  her 
death  seteral  grandchildren  of  the  brother  were  hi  existence,  and  several 
were  born  subsequently:  Held,  that  the  will  was  not  void  for  remote- 
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b«M|  fttid  that  th09«  only  of  th«  ^ndchild^n  w«liS  entitled  to  teke  who 
were  ik  esse  at  the  death  of  the  midon.^Kevem  f*  WUiiami,  Sim*  171. 

j2.  (Conitmetlon,)  A  tests^tor  gave  all  his  property  to  trustees,  in  trust  to 
invest  it  in  securities  at  ihterest  for  the  use  of  his  tiephew,  to  be  paid  at 
sueh  time  and  in  such^nanner  as  the  trustees  should  think  fit ;  and  when 
the  nephew  should  attain  dl,  that  the  trustees  should  pay  him  the 
ambunt  of  the  interest  or  proceeds  df  the  money  come  to  their  hands,  as 
they  might  think  mdst  for  his  advantage,  in  weekly  ot  quarterly  pay- 
ments, for  his  life :  Held,  that  there  being  in  the  first  part  of  the  will  an 
absolute  bequest,  the  Court  could  not  cut  that  down  on  account  of  sub- 
sequent doubtful  expressions.— Bl//mg  ?.  Billings  Sim.  289. 

3.  (Same.)  Testator  gave  one-third  of*  his  residue  to  his  niece,  vvhich  he 
desired  might  be  settled  by  his  executors  on  her,  for  her  separate  use  for 
her  life,  but  to  devolve  to  her  issue  at  her  death,  and  fstiling  issue,  theh 
to  revert  to  his  nephew.  The  CoUrt  directed  the  third  to  be  settled  in 
trust  for  the  niece,  for  her  separate  Use  tot  life,  atid  after  her  death  in 
trust  for  her  issue  then  living,  and  if  there  should  be  no  such  issue,  then 
in  trust  fbr  the  nephew.-^S/onor  r,  Curtvifif  Sim.  964. 

4.  (Sdme.)  A.,  on  his  marriage,  grants  a  rent-chat^e  to  his  wife  out  of  his 
estates  tot  her  jointure,  which  be  secures  by  a  term  limited  to  trustees. 
By  his  will  he  gives  his  toansion-house  and  park,  being  part  of  the  set- 
tled estates,  to  his  wife  for  life,  and  the  rest  of  his  estates  to  B.;  and 
directs  that  the  repairs,  painting,  &c.  of  his  mansion-house  shall  be  paid 
for  by  sale  of  timber  on  the  premises  devised  to  B.,  and  then  he  con- 
firms the  settlement :  Held,  that  the  jointure  was  wholly  raisable  out  of 
the§e  estates.  (Knight  v.  Calthorpe^  1  Vem.  34T*)—  Qrighy  t.  Powell, 
Sim.  d9a. 

5.  (Same.)  A  bequest  of  a  yeaf's  wages  to  each  of  the  testator's  servants, 
over  and  above  what  might  be  due  to  them  at  the  time  of  his  decease, 
Was  held  to  apply  only  to  family  servants  usually  hired  by  the  year. — 
fChilcott  V.  Bromley,  12  Ves.  114;  Exp.  Craufoot,  1  Mont.  270.)— 
Boolh  V.  Dean,  M.  &  K.  560. 

6.  (Trust.)  A  testator  gave  his  residuary  personal  estate  to  two  trustees, 
tlieir  executors,  administrators,  and  assigns,  upon  trust  to  apply  the 
same  as  he  sfiould  appoint;  and  in  default  of  appointment,  he  left  it  to 
his  said  trustees  to  settle  such  part  thereof,  either  to  charitable  purposes 
at  their  discretion  or  otherwise,  for  the  separate  benefit  of  his  sister  and 
h€t  children.  The  surviving  trustee  having  died,  leaving  a  portion  of 
the  fund  unapplied:  Held,  that  there  having  been  no  disposition  in 
ikvour  of  charity  as  to  the  unappointed  part,  the  Court  would  not  inter- 
fere; and  that  the  trustees  having  had  a  personal  discretion  as  to  the 
application  of  the  fund,  which  they  had  died  without  exercising,  that 
part  was' undisposed  of  by  the  testator,  and  belonged  to  ^m  fiext  of  kin, 
thufn  v.  Warfttll,  M.  &  K.  561. 

f.  (Const ruction.)  A  testatdt  having  freehold  add  leasehold  property  in  the 
i^ame  place,  by  a  devise  of  his  lands,  tenements,  and  hereditaments,  in  that 
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place,  or,  of  his  messuages,  lands,  tenements,  and.  hereditaiixents  in  that 
place,  to  uses  applicable  only  to  freehold  property,  passes  only  the  free- 
holds. (Rose  v.  Bartlett,  Cro  Car.  292 ;  Tliompson  v.  Lanby^  2  B.  3c  P. 
303.)  But  if  a  different  intention  on  the  part  of  the  testator  can  be  col- 
lected, either  from  words  in  the  will,  or  from  the  circumstance  of  the 
leasehold  property  being  blended  in  enjoyment  with  the  freehold,  that 
leasehold  will  pass,  notwithstanding  the  limitations  be  to  uses  strictly 
applicable  to  freehold  property  only. — Hobson  v.  Blackburn ,  M.  &  K. 
571. 

8.  (Same*)  When  a  grant  is  general  of  ten  acres  of  land  adjoining  or  sur- 
rounding a  house,  part  of  a  larger  quantity,  the  choice  of  such  ten  acres 
adjoining  or  surrounding  is  in  the  grantor,  and  a  devise  is  to  be  con- 
sidered as  a  grant.— 5.  C. 

9.  (Legacy^)  In  deciding  whether  a  legacy  is  accumulative  or  substitu- 
tional, the  Court  can  only  proceed  upon  what  appears  to  have  been  the 
testator's  intention,  as  collected  from  a  close  examination  of  his  If^^gu^e. 
Guy  v.  Sharpe,  M.  &  K.  589. 

10.  (Construction.)  A  testator  directed  his  property  to  be  settled  on  his 
daughter  in  such  manner,  that,  in  case  of  his  death,  it  should  devolve  on 
her  children  if  she  should  have  any;  and  if  she  should  not  have  any» 
then  that  she  should  bequeath  it  to  any  person  she  might  think  fit : 
Held,  that  the  word  devolve  meant  to  pass  from  a  person  dying  to  a  per- 
son living,  and  that  the  representative  of  a  child,  who  died  before  the 
mother,  took  no  interest  on  the  death  of  the  latter. — Parr  v.  Parr,  M.& 
K.  647. 

11.  (Conversions-Lapse,)  In  general,  where  a  testator  mixes  the  produce 
of  his  real  estate  to  be  sold  after  his  death  with  his  personal  estate  as  a 
common  fund,  out  of  which  he  gives  pecuniary  or  residuary  legacies,  the 
heir,  in  case.  Qf  lapse  or  £aiilure,  shall  have  the  benefit  theiceof  so  far  as  the 
legacy  would  have  been  payable  out  of  the  real  estate  (Cruise  v.  Bailey, 
3  P.  N.  20;  AcHroyd  v.  Smithson,  1  Bro.  C.  C.  503);  but  where  an  in- 
tention oo  the  part  of  the  testator,  that  the  produce  of  the  real  estate 
shall  fqr  all  purposes  have  the  same  quality  as  if  it  bad  been  part  of  his 
personal  estate  at  the  time  of  his  death,  may  be  collected  from  tljie,  tenor 
of  the  will,  then  the  heir  will  not  be  entitled  to  any  p^portion  of  a  lap^d 
or  failing,  legacy.  (Mallabar  v.  Mallabar,  Ca.  temp.  Talb.  78;  Dusom 
V.  Motteux,  1  Sim.  &  Stu.  292.)— P^%  w,  Phillips,  M,  &  K.  649. 

12.  (Conversion'--'Partners.)  Real  estate  purchased  with  psprtuership 
capital  for  the  purposes  of  partnership  trade,  is  personal  estate  to  every 
intent,  and  retains  that  character  as  between  the  real  and  personal  repre- 
sentatives of  a  deceased  partner.  (Townsend  v.  Devaynes,  1  Mont. 
Law  of  Partn.  App.  97 ;   1  Roper*s  H.  &  W.  346,  edit.  Jac.)— 5.  C. 

13.  (Copyholds,)  Where  a  testator  at  the  making  of  his  will  has  legal  seisin 
of  a  copyhold,  his  devisee  has  an  inchoate  legal  title,  to  be  perfected  by 
admittance;  and  he  not  having  been  admitted  at  the  date  of  his  will, 
nothing  passes  by  his  will,  though  he  be  ^^subsequently  admitted.    But 
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,  where  a  testator  has  never  been  admitted,  and  has  therefore  no  legal,  but 
an  equitable  title,  that  equitable  title  vests  in  his  devisee,  and  will  pass 
by  his  will,  though  he  never  was  admitted. — S.  C. 

14.  {Convenion. —  Lapse.)  A  testator  directed  a  residuary  fund,  com- 
posed of  the  produce  of  his  real  and  personal  estate,  to  be  divided  among 
all  and  every  his  children  and  child,  if  sons,  at  21,  and  if  daughters,  at 
21  or  marriage;  and  in  case  there  should  be  no  child,  to  be  paid  to 
such  person  or  persons  as  he  should  thereafter,  by  any  codicil  or 
writing,  direct  or  appoint,  his  or  their  executors  or  administrators. 
The  testator  died  without  having  made  any  appointment,  leaving  an 
only  child,  a  daughter,  born  after  the  date  of  his  will,  and  who  after- 
wards died  under  2 1  intestate,  and  without  having  been  married :  Held, 
that  so  much  of  the  residuary  fund  as  was  composed  of  real  estate  de- 
scended to  the  daughter  as  heir  at  law  (Ackroyd  v.  Smithson,  ]  Bro. 
C.  C.  303),  but  in  the  character  of  personal  estate  (Smith  v.  Claxton, 
4  Mad.  484);  and  so  much  as  was  composed  of  personal  property  was 
to  be  considered  as  personal  property  of  the  testator  undisposed  of  by  his 
will,  and  divisible  under  the  statute  of  distributions. — Jessop  v.  Watsorif 
M.  &  K.  665. 

15.  (Distribution,^  Half-blood.)  By  the  statute  I  Jac.  2,  c.  17,  s.  7,  bro- 
thers and  sisters  of  the  half-blood  of  an  intestate  share  with  the  mother 
after  the  death  of  the  father  of  the  intestate,  in  the  personal  property  of 
the  intestate  dying  without  wife  or  children.  (Burnet  v.  Mann,  1  Ves. 
sen.  156.)— S.  C. 

16.  {Republication.)  Testator  having  estates  in  Jamaica  and  England,  by 
his  will,  duly  executed,  directed  his  English  estates  to  he  sold,  and 
£10,000  to  be  paid  out  of  the  produce  to  the  plaintiff.  He  afterwards 
sold  his  English  estates,  and  by  an  unattested  codicil  recited  that  he  had 
so  done,  and  directed  that,  notwithstanding,  the  £10,000  should  be  paid 
to  the  plaintiff,  and  charged  all  his  estates  with  the  payment  thereof. 
He  then  made  another  codicil,  which  was  duly  attested,  and  in  which 
he  referred  to  his  will,  and  ratified  all  the  provisions  and  bequests, 
which  he  had  thereby  made  in  the  plaintiff's  favour:  Held,  that  the  first 
codicil  was  part  of  the  will,  and  the  second  codicil,  by  referring  to  the 
will,  ratified  aud  confirmed  every  thing  that  was  part  of  it;  and,  there- 
fore, that  the  Jamaica  estates  were  liable  to  the  payment  of  the  £10,000. 
— Gordon  v.  Lord  Reay,  Sim.  2H. 

And  see  Solicitor  and  Client,  3. 
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BANKRUPTCY. 


[Containing  3  Deacon  &  Chitty,  Part  2.] 
(Sone  cases  in  this  part  were  abstracted  in  our  last  number.) 


ACT  OF  BANKRUPTCY. 

A  trader,  being  indebted,  leaves  this  country  without  making  proTision  for 
the  pa3rment  of  all  his  debts.  Two  years  afterwards  one  of  the  creditors, 
whose  debt  was  left  unprovided  for,  issues  a  fiat  against  himi  which  the 
bankrupt,  by  his  agent  in  this  country,  after  the  forty-second  day,  petitions 
to  supersede :  Held,  (dissent.  Sir  J»  Cross,)  that  the  fiat  could  not  be  super- 
seded without  the  previous  surrender  of  the  bankrupt :  Held  also,  that  the 
continued  absence  of  the  bankrupt,  under  these  circumstanceS|  amounted 
to  an  act  of  bankruptcy. — Exp,  Kirkman,  450. 

APPEAL. 

The  Court  will  not  order  a  petitioner  residing  out  of  its  jurisdiction  to  give 
security  for,  or  pay  into  Court,  a  sum  of  money  which  he  had  been  de- 
clared entitled  to  by  a  previous  order,  merely  because  the  ret^adent 
intends  to  appeal  against  the  order,  if  there  is  no  probability  of  a  difi^rent 
decision  on  the  appeal. — JSrp.  Davidson,  447. 

ASSIGNEES. 

1.  (^Reserved  Bidding.)  A  reserved  bidding  was  allowed  to  assignees,  on  the 
sale  of  an  estate  which  had  been  mortgaged  by  the  bankrupt,  the  assignees 
undertaking  to  pay  the  mortgagee  his  principal,  interest  and  costs. — Exp, 
Ellis,  297. 

2.  {Discretion.)  The  Court  will  not  interfere,  on  the  application  of  the 
assignees,  to  sanction  an  arrangement  made  by  them  for  the  satisfaction  of 
a  claim  of  the  bankrupt's  wife.  The  assignees  must  use  their  own  discre- 
tion.— Exp.  Jaftiei,  290. 

Si  (Purchase  by.)  An  assignee,  who  was  also  a  mortgagee  of  the  bankrupt's 
freehold  property,  having  purchased  it  for  himself  when  it  was  put  up  for 
sale,  the  estate  was  ordered  to  be  refold,  subject  to  any  claims  of  the 
assignee,  by  virtue  of  his  mortgage.*— Ej;p.  Turvilk,  346. 

4.  (Evidence.)    The  examination  of  the  assignee  before  the  commissioner,  as 
•  to  the  sale  of  the  property,  was  permitted  to  be  read  as  evidence  of  the 
asngnees'  misconduct ;  the  petition  praying  to  discharge  him  for  miscon- 
duct, although  it  did  not  pray  a  re-sale.— -5.  C^ 
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5.  (Petition,)  A  petition  of  assignees  is  informal  if  signed  by  only  one.*- 
Ejp.  White,  366. 

6.  (Offkial.)  An  official  assignee,  having  no  funds  in  hand,  cannot  be  com- 
pelled to  join  in  a  suit  in  equity  with  the  other  assignees  without  being 
indemnified  as  to  the  costs.  But  if  he  imprq>erly  refuses  to  join  in  such 
suit,  he  may  be  made  a  defendant,  and  then  incur  the  risk  of  having  to 
pay  his  cmn  costs. — Exp.  Evam,  470. 

BANKRUPT. 

A  bankrupt,  on  passing  his  last  examination,  neglected  to  disclose  an  interest 
which  he  poHttsed  in  certun  property :  after  a  l^se  of  twenty  years  he 
petitioned  for  a  fiat  to  be  issued  to  firesh  commissioners,  (only  one  of  the 
original  being  aHve),  and  that  the  assignee  might  be  ordered  to  account. 
The  Court  allowed  a  fiat  to  be  issued  in  the  name  of  a  creditor,  butrefiised 
an  inquiry  against  the  assignee. — Exp,  Holder,  276. 

BILLS  OF  EXCHANGE. 

The  holder  of  a  bill  of  exchange  falling  due  and  being  dishonoured  after 
the  bankruptcy  of  the  drawer,  is  bound  to  use  diligence  in  giving  notice  to 
the  bankrupt,  or  his  assignees,  of  the  dishonour  of  the  IhU.  Therefore, 
where  the  bankrupt's  house  continued  open  fti  his  absence  after  the  bank- 
ruptcy, the  messenger  being  in  possession  during  part  of  the  time,  and  the 
bankrupt's  wife  or  clerk  during  the  other  period  of  his  absence :  Held,  that 
the  holder  was,  at  least,  bound  to  leave  notice  at  the  bankrupt's  honse. 
(Rhode  V.  Proctor,  4  B.  &  C.  517 ;  Exp.  Rhode,  M.  &  Man.  430.)~-£ip. 
Johnson,  433. 

CERTIFICATE. 

Under  the  Bankruptcy  Court  Act,  the  bankrupt  is  not  bound  to  pay  the  fee 
fiMf  the  stature  of  the  commissioner  to  his  certificate,  but  the  assignees,  it 
seems,  are  now  liable  for  the  payment  of  it. — In  the  matter  of  Dawson, 

Sir. 

DIVIDENDS. 

1.  {Rounding.)  After  a  proof  by  A.,  as  the  holder  of  a  bill  of  exchange, 
B.  pays  it  for  the  honour  of  the  drawer,  which  is  unknown  to  the  assignees 
until  after  several  dividends  had  been  paid  by  them  to  A.'s  representatives. 
Upon  a  petition  by  the  assignees  to  expunge  the  proof  and  have  the 
dividends  refunded :  Held,  that  the  drawer  of  the  bill,  or  B.,  who  paid  it 
for  his  honour,  ought  to  have  been  served  with  the  petition,  notwithstand- 
ing the  assignees  had  obtained  the  possession  of  the  bilL — JSxp.  Green" 
wood, 

2.  {Unclaimed.)  Unclaimed  dividends  can  only  be  ordered  to  be  divided 
among  all  the  other  creditors  generally^  and  not  among  a  particular  class 
of  creditors. — Etp,  Lackington,  331. 

FIAT. 

1.  (Amending.)  Quare,  Whether  the  date  of  a  fiat,  which  had  not  been 
opened,  can  be  altered,  so  as  to  give  efiect  to  a  subsequent  act  of  bank- 
ruptcy.— In  the  matter  of  RobertB,  315. 

K  K  2 
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2.  (Same,)  QiurrCy  Whether  the  Court  can  direct  the  ametidaieAt  qf  a.  fiat 
without  t^e  approbation  of  the  Lord  Chancellor ;  and  whether  this  can  be 
done  now  after  adjudication .«-//£  the  matter  of  Bell,  326. 

3.  (^New,)  A  new  fiat  was  issued  on  the  application  of  the  petitioning  cre- 
ditor, to  give  effect  to  a  more  recent  act  of  bankruptcy,  the  time  for 
opening  the  first  fiat  not  having  expired.—  In  re  Crawley,  251. 

4.  {Same.)  A  renewed  fiat  can  only  be  issued  by  a  creditor  whose  debt  is 
sufficient  to  support  the  original  fiat. — Ejip.  Maude,  365. 

JURISDICTION. 

The  Court  will  not  interfere  between  two  adverse  claimants,  one  claimiBg  as 
equitable  mortgagee,  and  the  other  under  a  prior  lease  made  by  the  bank- 
rupt of  the  same  property,  when  the  estate  of  the  bankrupt  has  no  interest 
in  the  question.    (Exp.  Allison,  1  G.  &  J.  210, )^Exp.  Royds,  294. 

LIEN. 

1.  (Partners)    The  managing  owner  of  a  ship  received  the  warrants  for  the 
I   freight,  and  paid  them  into  a  bank  in  his  own  name,  drawing  out  the  pro- 
ceeds, which  were  partly  applied  for  the  use  of  the  ship  :  Held,  that  the 
other  owners  had  no  lien  on  this  fiind  in  the  hands  of  the  bankers,  nor 
any  claim  against  the  bankers  as  their  debtors. — Exp.  Grihhle,  339. 

2.  {Equitable.)  The  bankrupt,  being  indebted  to  the  petitioners  as  the  ac- 
ceptor of  two  bills  of  exchange,  entered  into  an  agreement  with  them  end 
W.  L.  that  the  bills  should  be  paid  out  of  the  proceeds  of  certain  property, 
the  deeds  of  which  were  then  in  the  hands  of  W.  L.  for  sale  t  Held,  that 
the  petitioners  might  claim  as  equitable  mortgagees,  but  subject  to  any 
prior  lien  of  W.  L. — Exp.  Greenhill,  334. 

3.  (Acquiescence.)  A  debenture  for  a  tontine  annuity  was  deposited  by  an 
intestate  with  his  bankers,  one  of  whom  received  the  dividends  and  placed 
them  to  the  credit  of  the  intestate's  account.  The  intestate  died  in  ISOl,  and 
a  commission  issued  against  the  bankers  in  1810;  notwithstanding  which, 
the  same  partner  continued  to  receive  the  dividends  and  pay  them  to  the 
intestate's  widow,  up  to  the  period  of  his  own  death,  which  happened  in 
16(22 :  sometime  after  which  the  assignees  of  the  bankers  claimed  a  lien  on 
die  debenture,  for  a  debt  due  from  the  intestate  to  the  banking-house : 
Held,  that  after  so  long  an  acquiescence  the  assignees  had  no  Hen,  and 
that  the  debenture  could  not  be  said  to  be  in  the  order  and  disposition  of 

the  bankrupt,  the  case  being  one  of  trust. — Erp.  Douglas,  310. 

• 

PARTNERS. 

1.  (Petitionmg  creditor's  debt,)  The  bankrupt,  who  was  in  partnership  with 
W.  P.,  borrowed  various  sums  of  him  by  way  of  personal  loan,  and  upon 
the  dissolution  of  the  partnership,  purchased  the  stock  in  trade  for  a  stipu- 
lated sum*  W.  P.  made  out  an  account,  entitled  "  Mr.  H.  P.  (the  bank- 
rupt) in  account  with  H.  and  W.  P.;"  Held,  that  W.  P.  had  a  good 
petitioning  creditor's  debt,  notwithstanding  this  mode  of  entitling  the 
account* — E^p,  Ric/wrdson,  244. 

3.  (Petitioning  creditor's  debt,)    A.  lends  B.  money,  to  enable  him  to  com- 
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mence  a  trade,  at  five  per  cent,  interest  After  the  loan,  B.  agrees  to  pay 
to  A.  one-eighth  of  the  annual  profits,  by  monthly  payments,  which  ofler 
A.  accepts,  and  B.  accordingly  makes  several  monthly  payments,  for  which 
A.  gives  B.  receipts  on  account:  Held,  that  the  balance  of  the  principal 
and  intereat  due  from  B.  to  A.  was  a  good  petitioning  creditor's  debt,  not 
arising  out  of  a  partnership. — Exp,  Briggs,  367. 

PAUPER. 

A  libellous  hand-bill,  published  by  the  banknipt,  against  the  assignees  and 
the  solicitor  to  the  commission,  is  not  a  sufficient  ground  for  disdiarging 
an  order  which  allowed  the  bankrupt  to  petition  in  forma  pruperis, — JSay. 
Mojiand,  248. 

PETITIONING  CREDITOR. 

A  petitioning  creditor  having  become  bankrupt  before  the  time  for  opening 
the  fiat  had  elapsed,  it  was  ordered,  that  another  creditor  might  take  new 
docket  papers  into  the  office;  and  if  the  first  fiat  was  not  prosecuted,  that 
he  might  then  issue  a  fresh  fiat.—  Exp,  Smith,  309. 

PRACTICE. 

1.  (Excepting  to  Master's  report.)  A  party  objecting  to  the  Master's  report 
should  either  present  a  petition  to  except  to  it,  or  give  notice  to  the  other 
side  of  the  nature  of  the  objection. — Exp,  Millard,  243. 

2*  {Service  of  notice  of  motion.)  Before  a  motion  is  made  that  the  petition 
of  the  bankrupt  for  a  supersedeas  shall  be  dismissed,  on  the  ground  of  his 
being  out  of  the  jurisdiction  of  the  Court,  the  respondent  should  serve  the 
bankrupt's  agent  with  notice  of  the  motion,  having  previously  obtained  an 
order  that  service  on  the  agent  shall  be  good  service. — Exp,  Drake,  284^ 

3-  (Becording  proceedings.)  Under  the  6  G.  4,  c.  16,  s.  96,  the  Court  has 
a  general  power,  upon  petition,  to  direct  the  proceedings  to  be  entered  of 
record.— Er/?.  Thomas,  292. 

4.  (Petition,)  When  a  petition  has  been  half  heard  it  cannot  be  amended 
on  payment  merely  of  the  common  costs  of  the  day,  but  it  must  be  pro- 
ceeded with. — Exp.  Turrill,  346. 

5.  (Same.)  Where  the  respondent  did  not  appear,  and  the  petitioner  took 
such  order  as  he  could  abide  by,  the  Court  refiised  to  restore  the  petition. 
— In  the  matter  of  Wilks,  338. 

PRINCIPAL  AND  FACTOR.  . 

A.  in  France,  employs  B.  in  England  to  sell  wines  on  commission,  as  well  as 
to  purchase  other  wines  on  A.'s  account  in  London,  for  which  purpose  he 
furnishes  him  with  letters  of  credit.  The  wines  were  generally  bought  and 
sold  by  B.  in  his  own  name.  Part  of  the  wines  consigned  by  A.  were  in 
fhe  dock  warehouses,  standing  in  B.'s  name,  and  part  formed  one  indiscri- 
minate stock  in  B.'s  cellar.  A.  closes  the  connection  with  B.  and  requires 
him  to  deliver  up  all  the  wines,  but  B.  neglects  to  comply  with  Ais  requi- 
sition, and  shortly  afterwards  becomes  bankrupt :  Held,  that  the  assignees 
phould  deliver  up  to  A.  all  \\iq  wines;  tlwt  A»  should  b^  ^Uox^ed  to  sue 
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the  purchaser  of  the  wines  for  the  price  in  the  names  of  the  bankrupt  and 
hb  msignoes;  hut  that  no  order  could  be  made  wkh  re^rd  to  any  monies, 
the  produce  of  the  wines,  if  mixed  with  the  monies  of  the  bankrupt. — 
Exp.  M»ldavUf  351*'    • 

PROOF. 

1.  (Exchange  of  acceptance$.)  A.  and  B.  exchange  their  acceptances  of 
bills  drawn  on  them  by  a  third  party,  and  all  become  bankrupt  before  the 
bills  become  due.  The  acceptances  of  A.  are  n^ociated  by  the  drawer, 
and  proved  by  the  holders  under  each  commission,  who  receive  dividends ; 
Held,  ihat  A/s  assignees  might  prove  the  amount  of  B.*8  acceptances 
under  B.'s  commission,  subject  to  a  retention  of  the  dividends  until  it  was 
ascertained  what  each  estate  would  pay  on  the  whole  of  their  liabilities;—- 

•     Exp,  Solar te,  419. 

2.  (Laches,)  When  the  omission  to  prove  a  debt  proceeds  from  the  credi- 
tor's own  lacbeSi  the  Court  will  not  order  a  dividend  to  be  stayed  until  his 
petition  to  prove  can  be  heard. — Exp.  Brees,  283. 

S.  (Consideration,)  F.  and  Co.  sold  goods  to  John  W.,  for  which  a  small 
part  of  the  price  was  paid  in  cash,  and  the  remainder  by  two  hills  at  (bur 
months,  but  the  goods  were  to  remain  in  the  hands  of  F.  and  Co.  as  a 
security  for  the  payment  of  the  bills.  The  bills  not  being  paid  wh.en  due 
John  W.  sent  F.  and  Co.  two  other  bills  drawn  by  himself  on  Joshua  W., 
for  which  no  consideration  was  given  to  Joshua  W.,  the  acceptor.  Before 
these  bills  fell  due,  both  John  W.  and  Joshua  W.  became  bankrupts,  and 
the  price  of  the  goods  had  fallen  so  much  in  the  market,  that  F.  and  Co. 
afterwards  sold  them  for  not  a  third  of  the  price  at  which  John  W.  had 
bought,  and  they  then  proved  for  the  deficiency  under  John  W.'s  commis- 
sion :  Held,  that  F.  and  Co.  were  entitled  to  prove  for  the  amount  of  the 
two  bills  under  Joshua  W.'s  commission,  without  deducting  the  proceeds 
of  the  sale  of  the  goods. — Exp,  Fairlie,  285. 

REPUTED  OWNERSHIP, 

A'  was  in  the  habit  of  sending  skins  to  6.,  his  son's,  tan-yard  to  be  dressed, 
with  an  account,  as  of  a  sale  to  B.,  who  rendered  an  account,  as  of  a  sale 
of  the  dressed  leather  to  A,:  Held,  that  some  of  these  skins  which  were 
mixed  with  B/s  general  stock  at  the  time  of  his  bankniptcy  passed  to  his 
assignees. — Exp,  Barton,  329. 

SCANDAL. 

Where  an  affidavit  is  reported  to  be  scandalous,  the  agent  in  London,  who 
files  the  affidavit,  is  responsible  for  the  costs  as  between  attorney  and 
client,  notwithstanding  the  country  attorney  may  have  himself  drawn  the 
affidavit.     (Exp.  Kirhy,  Mont.  68.)— Ex/>.  Wake,  246. 

SERVANT. 

The  guard  of  a  stage  coach  hired  at  weekly  wages  is  not  a  servant  within 
the  meaning  of  6  G.  i,  c.  16,  s.  4S,^Exp.  Skinner,  332. 

SET-OFF. 

J.  apprenticed  bis  son  to  the  bankrupt  two  yean  before  bis  bankruptcy,  and 
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agreed  to  pay  a  premium  of  200/.  J.  was  in  partnership  with  T.,  and  the 
bankrupt  owed  them  a  joint  debt  exceeding  the  amount  of  the  apfwentice 
fee  due  from  J.  to  the  bankrupt.  J.  cannot  set  off  the  apprentice  f^e 
against  the  joint  debt  due  from  the  bankrupt  to  J.  and  T,'^Esp,  Soames, 
320. 

SUPERSEDEAS. 

On  a  petition  by  a  creditor  to  supeisede  on  the  ground  of  concert)  the  Lord 
Chancellor  had  directed  an  issue,  which  was  found  in  fiavour  of  the  com- 
mission. The  assignees  and  the  creditor  then  presented  a  petition,  the 
former  for  tiieir  costs,  and  the  latter  for  a  new  trial.  The  Court  of  Review, 
being  satisfied  of  the  act  of  concert,  superseded  the  commission  at  once. — 
Exp.  Hartoood,  252; 

TAXATION. 

An  order  was  refused  to  tax  a  messenger's  bill,  which  had  been  paid  fi^e 

years  ago,  where  there  was  no  recent  discovery  of  any  fraudulent  charge 

contained  in  it.*«-£rp.  Willment,  364. 

USURY. 

1.  A.  employs  B.  as  a  calico  prihter,  and  before  the  accounts  for  printing 
become  due,  from  time  to  time  advances  him  various  sums  of  money, 
charging  him  besides  interest  1/.  lOs.  per  cent,  as  a  trade  premium,  which 
it  was  customary  for  persons  in  the  same  trade  to  take  under  the  like  cir- 
cumstances. A.  was  also  in  the  habit  of  paying  debts  owing  by  B.  to 
other  persons  before  they  became  due,  when  A.  deducted  the  usual  dis- 
count, but  charged  B.  with  the  frill  amount  of  the  debt,  besides  interest 
and  the  trade  premium  above  mentioned.  Semhle,  that  both  those  modes 
of  dealing  were  usurious;  they  were,  at  least,  of  so  suspicious  a  nature 
that  the  Court  declined  to  make  an  order  for  the  sale  of  property  under  a 
mortgage  deed,  but  directed  an  action  of  ejectment  to  be  brought  by  A. 
against  the  assignees.— ^£jr/>.  Milling  f oh f  298. 

2,  Where  sums  of  money  advanced,  and  to  be  advanced,  are  secured  by 
deed,  and  any  of  the  dealings  then  contemplated  are  tainted  with  usury, 
the  deed  is  wholly  void  as  a  security,  although  the  legal  debt  is  not  im- 
peached.— iS>.  C. 

WAIVER. 

A  formal  objection  to  a  notice  of  motion  is  waived  by  the  party  appearing 
and  requesting  further  time  to  oppose  it. — Exp»  Morlandy  248. 
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Cap.  24. — An  Act  to  alter,  amend  and  consolidate  the  Laws  for  Regulating 
the  Pensions,  Compensations  and  AllowQiices  to  be  made  to  persons  in 
respect  of  their  having  held  Civil  Offices  in  his  Majesty's  Service. 

[25th  July,  1834.] 

Cap.  25. — An  Act  to  alter  and  extend  the  Provisions  of  an  Act  passed  in 
the  eleventh  year  of  the  reign  of  his  late  Majesty  George  the  Fourth,  for 
amending  and  consolidating  the  Laws  relating  to  the  Pay  of  llie  Royal 
Navy.  [25th  July,  1834.] 

Cap.  26.— An  Act  to  abolish  the  Practice  of  Hanging  the  Bodies  of  Crimi- 
nals in  Chains.  [26th  July,  1834.] 

Cap.  27. — An  Act  for  the  bett»  Administration  df  Justice  in  certadu  Bo- 
roughs and  Franchises.  [25th  July,  1834.] 
S.  1.  Justices  of  the  peace  acting  for  boroughs  which  are  not  empowered 
to  hear  and  determine  felonies,  may  commit  persons  charged  with  felonies 
to  be'  tried  at  the  general  quarter  sessions  for  the  county  wherein  such 
borough  shall  be  situate. 

S.  2.  Justices  acting  for  boroughs  having  power  to  try  certain  felonies 
at  the  general  sessions  for  such  boroughs,  may  commit  to  the  county  gaol 
persons  charged  with  felonies  triable  at  the  county  general  quarts  ses- 
sions, but  to  which  the  jurisdicticm  of  the  justices  for  the  borough  does  not 
extend* 

S.  3.  In  towns  or  franchises  having  a  recorder  and  a  fit  prison,  the  ma- 
gistrates shall  commit  to  such  prison  all  persons  charged  with  felonies 
triable  at  sessions;  and  the  court  of  quarter  sessions  of  such  towns  shall 
have  authority  to  try  such  felonies. 

Cap.  28. — An  Act  to  amend  the  Laws  relative  to  Marriages  celebrated  by 
Roman  Catholic  Priests  and  Ministers  not  of  ^e  Established  Church  in 
Scotland.  t25th  Jidy,  1834.] 

Cap.  29.-^An  Act  for  facilitating  the  Loan  of  Money  upon  Landed  Securi- 
ties in  Ireland*  [20th  July,  1«34.] 

Gap.  30.— An  Act  to  facilitate  the  Exchange  of  Laqds  lying  in  Common 
Fields.  [25th  July,  1834.] 

S.  1.  Persons  seised,  possessed  of,  or  entitled  in  possession  to  knd  in 
any  common  field,  as  tenant  in  fee  simple,  fee  tail,  for  life,  by  the  curtesy, 
or  any  other  estate  of  freehold,  or  for  years  determinable  on  any  life,  or  for 
a  term  whereof  100  years  fkaSl  be  unexpired,  and  the  guardian,  trustee^ 
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feofibe  for  charitable  or  other  uses,  husband,  or  committee  of  an  infant, 
idiot,  lunatic,  or  feme  covert,  may  by  such  deed  and  \nth  such  consent  as 
hereinafter  mentioned,  grant  such  land  in  exchange  for  other  land  lying 
in  the  same  or  any  other  common  field,  or  for  enclosed  land  in  the  same 
or  any  adjoining  parish. 

S.  2.  Any  such  persons  may  grant  land  in  exchange  for  such  land  lying 
in  such  common  field. 

S.  3.  Land  granted  in  exchange  by  persons  having  a  limited  interest 
shall  be  equal  in  value  (or  be  made  so  by  the  payment  of  a  sufficient  sum 
of  money  for  equality  of  exchange)  with  the  land  taken  in  exchange. 

S.  4.  Whenever  an  exchange  under  this  act  is  proposed,  and  either  of 
the  parties  has  a  limited  interest,  or  is  under  any  disability,  the  consent  of 
the  person  next  in  remainde|b  must  be  obtained,  to  be  testified  by  signing 
the  draft  deed  of  exchange;  in  case  the  person  in  remJainder  shall  be  an 
infant,  feme  covert,  idiot,  or  lunatic,  the  guardian,  husband,  or  committee 
may  consent  to  such  exchange:  Provided,  that  if  the  guardian,  &c.  shall 
be  the  person  by  whom  the  exchange  is  proposed,  then  the  Court  of  Chan- 
cery, on  petition,  may  appoint  a  protector  to  such  infant,  &c.  for  the  pur- 
poses of  this  act,  who  may  consent  and  sign  the  draft  deed  of  exchange. 

S.  5.  No  exchange  shall  be  made  of  land  held  in  right  of  any  benefice, 
without  consent  of  the  patron  and  bishop,  to  be  signified  as  before  men- 
tioned. Where  the  patronage  is  in  the  Crown,  or  belongs  to  the  Duchy 
of  Cornwall,  the  first  lord  of  the  treasury,  lord  chancellor,  cliancellor  of 
the  Duchy  of  Lancaster,  or  the  Duke  of  Cornwall,  as  the  case  may  be,  to 
consent.  If  the  patron  is  a  minor,  idiot,  lunatic,  or  feme  covert,  the 
guardian,  &c.  may  consent  and  sign  on  behalf  of  the  patron, 

S.  6.  No  exchange  to  be  made  by  any  bishop,  dean,  archdeacon,  pre- 
bendary, or  other  ecclesiastical  corporation  sole,  without  the  consent  of  the 
archbishop,  chapter,  or  bishop,  as  the  case  may  require;  the  consent  of  the 
chapter  to  be  signified  by  afiixing  their  common. seal  to  the  draft  deed  of 
exchange;  in  the  other  cases,  by  signature. 

S.  7.  Exchanges  to  be  made  according  to  the  form  given  in  the  sche- 
dule, and  to  be  valid  without  livery  of  seisin. 

S.  8.  In  case  of  exchange  of  copyhold  land,  the  deed  of  exchange  to  be 
entered  on  the  court  rolls. 

S.  9.  Fees  to  steward  for  entering  not  to  exceed  sixpence  for  every  law 
folio. 

S.  10.  In  case  of  exchange  of  church  lands,  the  deed  to  be  entered  in 
the  proper  ecclesiastical  registry. 

S.  11.  Office  copies  of  deeds  of  exchange  entered  in  such  regbtries  to 
be  evidence  in  all  courts. 

S.  12.  A  draft  of  the  intended  dee4  of  exchange,  containing  a  correct 
description  of  the  several  lands,  and  signed  by  the  respective  parties,  and 
also  by  the  persons  whose  consent  is  required,  and  accompanied  by  an 
estimate  of  the  value  of  the  lands  to  be  exchanged,  and  when  either  party 
shall  be  under  disability,  then  accompanied  also  by  a  copy  ci  the  several 
limitations  contained  in  ihe  deed  or  will  under  which  such  person  shall  be 
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entitled,  to  1^  deposited  with  the  clerk  of  the  peace  of  the  county  in  which 
the  greater  part  of  the  land  may  he  situated,  and  notice  of  such  deposit  to 
be  published  three  times,  in  three  successive  months,  in  a  county  news- 
paper. In  case  of  corporations  aggregate,  affixing  the  common  seal  to  be 
sufficient  instead  of  signature. 

S*  13.  Persons  interested  objecting  to  the  exchange  may  state  the  objec- 
tion in  writing,  and  deposit  the  same  with  the  clerk  of  the  peace  not  less 
than  Iburteen  days  before  holding  the  assizes. 

S.  14.  Justices  of  the  peace  to  make  a  table  of  fees  to  be  taken  by  the 
clerks  of  the  peace  for  their  duties  under  this  act,  in  manner  directed  by 
:    the  57  Geo.  3,  cap.  91. 

S.  j[5.  The  clerk  of  the  peace  to  cause  the  draft  deed  of  exchange,  esti- 
mate, and  statement  of  objection  to  be  laid  before  the  senior  judge  of  the 
asfflzes  to  be  holden  next  afler  the  expiration  of  three  months  from  the 
deposit  of  the  draft  deed.  Such  judge  to  appoint  a  barrister  of  not  less 
than  five  years  standing  to  consider  the  same. 

S.  16.  Barrister  may  summon  witnesses  and  administer  an  oath. 

S.  17.  Barrister  to  satisfy  himself  by  the  production  of  deeds,  examina- 
tion of  witnesses,  or  other  evidences,  of  the  value  of  the  lands  to  be  ex- 
changed, and  th^t  no  party  to  tlie  exchange  is  under  disability,  or,  if  so, 
that  the  person  stated  to  be  next  in  remainder  has  such  estate,  and  that 
the  required  notices  and  consents  have  been  given :  such  barrister  to  hear 
and  determine  all  objections. 

S.  18.  Barrister  to  certify  accordingly;  and  to  suggest  such  alterations 
as  he  shall  think  expedient  for  better  protecting  the  rights  of  interested 
parties. 

S.  19.  Where  differcuee  in  value  shall  not  exceed  one-fifth,  barrister 
may  insert  a  provision  in  the  exchange  for  payment  in  money  of  such 
difference;  no  exchange  to  be  made  under  this  act  where  the  difference  in 
value  shall  exceed  one-fifth. 

S.  20.  Certificate  with  draft  deed,  &c.  to  be  laid  before  the  judge,  who 
shall  make  order  thereupon ;  the  draft  deed,  when  confirmed  or  altered  by 
such  order,  to  be  engrossed  and  executed  by  the  necessary  parties,  and 
afterwards  be  binding  on  all  parties  interested  in  the  lands  exchanged : 
provided,  that  before  making  final  order  the  judge  may  institute  further 
inquiry. 

S.  21.  Barrister  shall  fiirlher  certify  in  what  proportions  the  costs  and 
charges  ought  to  be  borne;  and  the  judge  shall  make  an  order  for  pay- 
ment as  he  may  think  right:  in  case  of  disagreement  respecting  the 
amount  of  costs,  such  costs  shall  be  taxed  by  the  master  or  secondary  of 
the  Kingfs  Bench. 

S.  22.  Provides  for  remuneration  to  tlie  barrister. 

S.  23.  If  a  party  under  disability^  shall  be  entitled  to  money  to  be  paid 
for  equality  of  exchange,  the  money  (if  exceeding  20/.)  shall  be  paid  into 
the  Bank  of  England,  in  the  name  of  the  accountant  general,  to  be  placed 

^  |o  the  printed  copy  of  this  act  the  words  "  shall  be  under  any  disability,  the 
money  directed  to  be  paid/'  or  words  to  that  cfTect,  seem  to  be  omitted. 

VOi.  XII.  L    L 
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to  hit  aocoMDtejr  parte  the  penon  entitled  to  the  rents  and  profits  of  the 
land,  to  be  applied  under  direction  of  the  court,  on  petition  of  the  party 
>  entitled,  either  in  purchase  or  redemption  of  the  land  tax»  or  in  dischaiging 
any  incumlwaQce  on  the  land,  or  on  other  land  setded  to  like  uses,  or  in 
the  purchase  of  other  lands  to  be  conveyed  to  like  uses;  in  the  mean  time 
to  be  invested  in  the  fimds,  and  the  dividends  to  be  paid  to  the  person 
entitled;  but  if  not  exceeding  20/.,  then  the  money  to  be  paid  to  the  petBon 
entitled  to  the  rents  and  profits  of  the  bind,  or  in  case  of  infiuicy»  &&  to 
the  guardian^  &c.  as  the  case  may  be. 

S.  24.  Land  given  in  exchange  to  be  exonerated  from  the  uses,  trusts, 
powers,  conditions,  limitations  and  restrictions,  charges  and  incumbraoces, 
then  affecting  the  same,  and  become  subject  to  the  same  uscs^  Ac.  as 
ai&cted  the  land  taken  in  exchange. 

SL  25.  After  exchange,  party  not  to  be  evicted  from  land  taken  in  ex- 
change; but  the  person  claiming  a  right  through  any  prior  tide,  or  defect 
of  title,  to  have  the  same  rranedies  for  recovering  possession  of  the  land 
granted  in  exchange. 

S.  26.  General  saving  of  rights  of  the  crown,  bodies  politic,  corporate 
and  collegiate,  not  being  owners  of  the  land,  nor  consenting  to  the 
exchange. 

S.  27.  Defines  the  meaning  of  certain  words  used  In  this  act 
S.  2S.  This  act  to  extend  to  England  and  Wales. 
Cap.  31. — An  Act  for  transferring  certain  Annuitiies  of  Four  Pounds  jper 
centum  per  annum  into  Annuities  of  Three  Pounds  and  Ten  Shillings  per 
centum  per  annum,  and  for  providing  for  Paying  ofi*  the  Persona  who  may 
dissent  to  such  Transfer.  [25th  July,  1834.] 

Cap.  32. — An  Act  for  reducing  the  Tonnage  Rates  payable  in  the  Port  of 
London.  {;25th  July,  1834.] 

Cap.  33. — ^An  Act  to  repeal  so  miich  of  several  Acts  as  requires  D^oaits  to 
be  made  upon  Teas  sold  at  the  Sales  of  the  East  India  Company. 

[25th  July,  1834.] 
Cap.  34. — An  Act  to  repeal  the  Laws  relating  to  the  Contribution  oat  of 
Merchant  Seamen's  Wages  towards  the  Support  of  the  Royal  Naval  Hos- 
pital at  Greenwich,  and  for  supplying  other  funds  in  lieu  thereof. 

[25th  Jidy,  1834.] 
Cap.  35. — An  Act  for  the  better  regulation  of  Chimney  Sweepers  and  their 
Apprentices,  and  for  the  safer  Construction  of  Chimneys  and  Flues. 

[2501  July,  1834.] 
Cap.  36.-— An  Act  for  establishing  a  New  Court  for  the  Trial  of  Ofiences 
committed  in  the  Metropolis  and  parts  adjoining.  [25th  July,  1834.] 

S.  1.  The  lord  mayor  of  London,  lord  chancellor,  judges,  aldermen, 
recorder,  and  common  Serjeant  of  London,  and  such  others  as  his  majesty 
may  appoint,  to  be  judges  of  a  court  to  be  called  the  "  Central  Criminal 
Court." 

S.  2.  His  majesty  may  issue  a  commission  of  oyer  and  terminer  and 
gaol  delivery  for  London  and  Middlesex,  and  certain  parts  of  Essex,  Kent, 
and  Surrey. 
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S.  3.  For  the  pui-poMs  of  this  act  the  said  new  dktriet  to  he  deenied 
one  county ;  the  venue  in  all  indictments  to  he  laid  thus,  <<  Cential  Crimi- 
nal Court,  to  wit" 

S.  4.  Sherift  of  London,  Middlesex,  Essex,  Kent,  and  Surrey^  to  obey 
all  praeess  issued  hy  said  judges;  and,  when  required,  ta  summon  alid 
return  juries  ftom  the  said  city,  counties,  or  parts  thereof  respedtfarely, 
wIm^  whether  taken  whoDy  fiom  one  county,  or  indiscriminately,  mwf  try 
9SJL  offences  cognisable  hy  said  judges.  Jurors  from  Essex,  Kent,  <Hr  Sur- 
rey, who  shall  have  served  under  this  act,  to  he  exempt  for  twelve  calendar 
months  from  serving  on  juries  within  their  respective  counties. 

S.  6 i  His  majesty,  hy  order  in  councfl,  may  appoint  places  of  confine- 
ment fbr  prisoners,  fee. 

S.  6,  7,  8.  The  Penitentiary  at  Milbank  to  he  one  of  the  prisons  undet 
this  act  to  which  persons  soiteneed  to  imprisonment  heyond  the  limits  of 
the  act  may  be  removed;  and  the  regulations  in  all  Penitentiafy  Acts  to 
apply  to  the  prisoners  confined  there  under  this  act. 

S.  9.  Convicts  may  be  imprisoned  either  in  the  county  gaol  or  in  New- 
gate. 

S.  10.  Until  sttdi  order  in  council  is  made,  justices  and  coroners  in 
Essex  and  Kent  to  commit  offenders  to  Newgate ;  in  Surrey,  to  H(Me- 
monger  Lane  or  Newington. 

S.  11.  Justices  and  coroners  to  specify  in  the  commitment  that  persons 
are  committed  under  this  act;  and  to  take  examinations,  informations,  and 
recognizances  as  required  by  7  Geo.  4,  c.  64.  The  sheriff  or  gaoler  of 
Surrey  to  remove  prisoners  committed  under  this  act  to  Newgate  six  days 
beftre  the  sitting  of  the  court. 

S.  12.  Two  judges  may  order  payment  of  costs  and  expenses  of  prose* 
cutors  and  witnesses  to  be  paid  by  the  county  in  which  the  offence  would 
have  been  tried  but  for  this  act :  the  treasurer  of  the  county,  or  his  agent, 
'  to  attend  the  court,  to  pay  orders. 

S.  13.  No  bill  of  indictment  for  any  misdemeanor  (except  peijury,  or 
subornation  of  perjury,)  which  may  be  presented  at  any  sessions  for  West- 
minster, Southwark,  or  any  of  the  counties,  shall  lie  to  the  grand  jury 
'  Under  thb  act,  unless  the  prosecutor  has  been  bound  by  rec(^izanoes 
under  this  act,  or  unless  the  person  accused  shall  be  committed  or  bound 
to  appear  under  this  act. 

S.  14.  Prd^sions  for  the  support  of  prisoners  committed  to  Newgate 
from  Essex,  Kent,  and  Surrey.  ' 

S.  15.  Sessions  to  be  liolden  under  this  act  in  London,  or  the  suburbsj 
at  least  twelve  times  a  year. 

S.  16;  Indictments  cognizable  under  this  act  found  at  the  sessions  of 
the  peace,  may  be  removed  by  certiorari  to  be  tried  under  this  act; 

S.  17.  Courts  of  quarter  sessions  not  to  try  certain  offences  committed 
within  the  limits  of  this  act. 

S.  18.  Recognizances  for  prosecuting,  giving  evidence,  or  for  appear- 
ance, in  case  of  removal  of  the  indictment  by  certiorari,  shall  be  obligatory 
ttn  persons  entering  into  them  to  prosecute,  &c.  before  the  court  consti-* 
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,  UtUi.  by  tihU  acjt:  proirided^  that  in  oases  of  vemovid  fipm  the  j.urisd»Btion 

•  of  justices  for  London  or  Westminster,  the  liberty  of  the  Tower^  the 
borough  of  South wark,  or  Middlesex  and  Surrey,  two  days  notice;  and  in 
cases  of  remoyal  from  Essex  and  Kentt  one  week's  notice^  shall  .be_given 
to  the  pantieB  bound:  proyided  also,  that  the  judge  who  grants  the  i|mt  of 

,  fURlioniri  or  habeas  corpus  shall  cause  the  party  applying  for  the  writ  to 
enter  into  a  recognizance  with  or  without  sureties,  to  give  such  notice.  ; 
.    S.  19,  Justices  of  the  peace  may  certify  and  deliver  over  indictments 

...iouiid  at  sessions  to  tiie  court  constituted  by  this  act. 

S^,20.  Provides  for  the  payment  of  officers*  fees. 

,  $•  2 1  f  This  act .  not  to  hinder  the  holding  of  the  usual  sessions  of  the  peace 

in  the  several  places  and  counties  herein  mentioned;  nor  to  supersede  any 

pliiec  commission  of  oyer  and  terminer  to  be  any  time  issued  by  the  crown. 

S.  22..  The  court  constituted  by  this  act  may  try  offences  committed  on 

the  high  seas,  and  other  places  within  the  jurisdiction  of  the  Admiralty  of 

England:   and  may  order  payment  of  costs  and  expenses  under  the  7 

.  Geo.  4)  c.  64. 

S.  23.  Saving  of  the  rights  and  privileges  of  the  city  of  London.  . . . 

,..  ,S.  24*  This  act  to  commence  from  October  31  y  1884. 

Cav^  37.— An  Act  to  prohibit  any  further  Lotteries  under. an  Act  passed. in 
the  first  and  second  years  of  the  reign  of  his  present  Majesty,  for  the 
Improvement  of  Glasgow.  [25th  July,  1834.] 

QjkJfr  .<39.> — An  Act  to  continue,  under  certain  Modifications,  to  the  first  day 
.of  Aj^guat  1835,  an  Act  of  the  third  year  of  his  present  Majesty,  for  the 

.  .more  eifeptua)  Suppression  of  Local  Disturbances  and  Dangerous  Associa- 
tions in  Ireland.  [30th  July,  1834.] 

Cap.  39. — An  Act  to  give  Costs  in  Actions  of  Quare  Impedit. 

[30th  July,  1834.] 

...  ,S»  L,  In  all  writs  and  actions  of  guare  impedit  the  plaintifi*  obtauiing  a 
verdict  shall  be  entitied  to  full  costs;  if  he  discontinue,  or  be  nonsuited, 
dafiendant.shall  have  costs:  provided,  that  no  judgment  for  costs  shall  be 

.  had  against  any  archbishop,  bishop,  or  other  ecclesiastical  patron,  or  in- 

-.  cuijob^nt,  if  the  judge  or  court  shall  certify,  that  such,  archbishop,  &c.  had 
probable  cause  for  defending  the  action;  but  a  defence  grounded. on  a 
presentation  or  collation  previously  made,  shall  not  be  deemed  probable 

Cap.  40. — An  Act  to  amend  an  Act  of  the  tentii  year  of  his  late  Mi^esty 

,.  lining  G^org4^the  Fourth,  to  consolidate  and  amend  the  Laws  relating  to 

Friendly  Societies.  £30th  July,  1834.] 

r.  ...^  ].Jt^p^ss..e,  20,  30,  36,  andpart  of  34  and 35,  of  the  1,0  Geo.  4, 

..  St  2..  Persons  .imay.  form  ihem^lves  into  sk  society  under  the  above  act 

i  for,^«  ram^ual  relief  of  t)ie .  memjbersy  their  wives,  children,  relations  or 

nonMne^,..]!!  sickness,  it^anoy,  advanced  age,  widowhood,  or  any  other 

,  natural,  state  oncouMngency  ,^l|er<9Qf -the  occurrence  is  susceptible  of  calcu- 

«;  latimi,li!jf  nwyvofavierag^  or  for  any  other  purpose  which  is  not  iHegfl: 

ipV0Fidcf^«th9t.when  the  rules  of.  a  society  provide  for  relief  in  any  other 
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case  than  those  specified^  the  contribudons  for  such  othef  purpo^  shiitt 'be 
kept  distinct,  or  the  charges  defrayed  by  extra  siibscriptions  ttheh  iHich 
contingencies  take  place. 

S.  3.  Repeak  s.  4,  and  part  of  s.  8,  of  the  befbre-mentfoned  act. 

S.  4.  Two  transcripts  of  all  rales  made  under  that  act,  or  this  act,  shall 
be  submitted  to  the  barrister  appointed  to  certify  the  rules  of  Savirigs' 
Banks,  who  shall  certify  that  the  same  are  according  to  law,  or  poibt  but 
in  what  they  are  repugnant  thereto ;  one  transcript  to  be  returned  to  the 
society,  die  other  to  be  sent  to  the  clerk  of  the  peace  for  the  cooftty,  tod 
by  him  laid  before  the  justices  at  the  next  quarter  sessions,  who  may  con- 
firm the  same;  such  transcript  to  be  filed,  and  all  rules  and  alterations  to 
be  binding  on  the  society  after  the  barrister  has  certified. 

S.  5.  Barrister  shall  not  be  entitled  to  an  additional  fee  in  respecf  of  amy 
alterations  within  three  years,  nor  for  a  certificate  to  rules  that  are  copies 
of  those  before  enrolled. 

S.  6.  Returns  of  sickness  and  mortality  to  be  sent  to  the  barrister,  tod 
hy  him  to  the  secretary  of  state,  for  the  purposes  and  in  the  form  pre- 
scribed in  the  act  before  recited. 

S.  7.  When  the  rules  of  a  society  provide  fbr  the  reference  of  disputes 
to  arbitration,  if  the  society  refuse  to  refer  for  forty  days,  or  if  the  airbitra- 
tors  neglect  or  refuse  to  make  an  award,  two  justices  may  determine  the 
matter. 

S.  8.  In  case  any  member  of  a  society  is  expelled,  and  the  aiUtrafors 
or  justices  shall  order  him  to  be  reinstated,  in  defiiult  of  such  reinstate- 
ment a  sum  of  money  may  be  ordered,  to  be  recoverable  fhim  the  sodbty 
in  the  same  way  as  money  awarded  is  recoverable  undei'  the  said  i^ted 
act. 

S.  9.  The  funds  of  any  society  under  the  recited  act,  or  this  act,  may 
be  deposited  in  a  Savings'  Bank,  under  the  9  Geo.  4,  c.  92,  but  without 
restriction  as  to  amount. 

S.  10.  Members  may  be  witnesses  (though  interested)  in  cases  relating 
to  the  society. 

S.  11.  No  fbe  to  be  charged  for  oaths  to  be  tikken  before  magistrates'  in 
order  to  obtain  payment  of  sick  pay. 

S.  12.  Heirs,  executors,  assignees,  or  other  persons  having  legal  right  to 
the  real  or  personal  estate  of  cS&cen  of  any  society,  shall  pay  all  monies 
due  to  the  society  before  any  other  debt 

S.  13.  Letters  to  and  from  the  banister,  relating  solely  to^the  eiCfeootfon 
of  the  recited  act,  or  this  act,  to  be  free  of  postage. 

S.  14.  Societies  establidied  under  statutes  which  were*  prospectively 

repealed  by  1-0  Geo.  4,  c.  56,  to  continue  subject  to  the  provisions  of  such 

former  acts,  until  they  shall  conform  to  the  sidd  redted  act  as  iunended  by 

this  act:  provided,  if  such  societies  be  desirous  of  altering^  their  ndes,  such 

.   alteration  shall  be  made  in  conf^Ainrtjr  wi&  the  recitcid  act  and  ^is  aet^ 

S.  15.  Construction  of  words  in  recttfed  tot  and  t!iiM  act. 
Cap.  41.— ^An  Act  to  regulate  the  Appointment  of  Mhlistm  iO'Ctiieimhes  in 
Scotland  erected  hy  Voluntary  ContHbi^dn»  "  [^0*  Wy^  I'W*.] 
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Cap.  4&.^^n  Act  to  facilitate  the  taking  of  Affidavxta  and  Affinnationa  in 

.    the  .Court  of  the  Vice-Warden  of  the  Stannaries  of  ComwalL 

[30th  July,  1834.] 

Cap.  49««^Ad  Act  to  authorize  persons  duly  appomted  to  act  as  Justices  of 

:  the  Peace  in  the  IiluidB  of  Scilly,  although  not  qualified  according  to  law. 

[13th  Augusl^  1834.] 

Cap.  44.*^An  Act  to  regulate  the  Conveyance  of  printed  Newspapeii  hy 
Pott  between  the  United  Kingdom,  the  British  Colonies,  and  Fore%n 
Patts.  [13th  August,  1834.] 

Cap.  45.--.An  Act  to  amend  an  Act  of  the  present  Session  ioft  altering  and 
consolidating  the  Laws  for  regulating  the  Pensions  and  AUowanoea  to 
Persons  In  respect  of  theur  having  held  Civil  Offices  in  his  Mijesty's 

.  Service.  [13th  Augus(^  1834.] 

Cap.  46.«^An  Act  to  amend  an  Act  passed  in  the  fifty<eighth  year  of  King 
George  the  Third,  for  establishing  Fever  Hospitals,  and  to  make  other 
Regulations  lor  Relief  of  the  Sufiering  Poor,  and  for  pieventing  the 
Increase  of  Infectious  Fevers  in  Ireknd.  [13th  August,  1834.] 

Cap.  47. — An  Act  for  preventing  the  interference  of  the  Spring  AssiJ^ 

:  %ith  the  April  Quarter  Sessions.  [13th  August,  1834.] 

Justices  at  the  Rpiphany  sessions  may  name  two  of  their  body  to  fix  the 

'  day  fat  holding  the  next  general  quarter  sesfiions,  su^h  day  not  to  be  earlier 
than  the  7th  of  March,  nor  later  than  the  22d  of  April,  notice  of  the  day 
fixed  to  be  advertised :  provided  that,  whsre  no  othe?  day  shall  be  fixed 
under  this  act,  such  sessions  shall,  be  holden  at  the  time  required  by 
IWm.4,  C.70. 

Cap.  48.-»-An  Act  to  regulate  the  Escpenditure  of  County  Rates  and  Funds 

in  aid  thereof.  [13th  August,  1834.] 

S.  1.  All  butineis  relating  to  the  assessment,  application,  or  manage- 

'  ment  <^  the  county  stock  or  rate,  or  funds  in  aid  thereof,  which  justices 
are  directed  to  do  at  the  general  or  quarter  sessions,  shall  be  transacted  in 

'   open  court. 

S.  2.  Public  notice  shall  be  given  in  two  newspapers,  of  the  time  of 
holding  the  sessions,  at  least  two  weeks  before  the  time  of  hiding  the 
same,  and  of  the  day  and  hour  at  which  such  business  will  commence* 
S.  3.  This  act  to  extend  to  counties  in  England  and  Wales  onfy. 

Cap.  49.*-An  Act  to  amend  and  render  more  efiectqal  two  Acts  of  ihe  Fifth 
and  Sixth  Years  of  the  reign  of  his  late  Majesty  King  Geoige  the  Fourth, 
relating  to  Weights  and  Measures*  [13th  August,  1834.] 

Cap.  50. — An  Act  to  amend  an  Act  passed  in  the  F^nrty-nintb  Year  of  ihe 
reign  of  King  Geoige  ihe  Third,  fw  amending  the  Irish  Bead  Acta. 

[13th  AHgust»  1834.] 
Cap.  &1. — An  Act  to  amend  the  Iiaws  relatiog  to  the  Collection  and  Ma- 
'  nagem'ent  of  the  Revenue  of  Excise.  [13tli  Auguati  1834.] 

Cap.  02.— -An  Act  to  amend  an  Act  of  the  twentieth  yeav  of  his  Mijasty. 
King  George  the  Second,  for  the  Rdief  and  Support  of  siek,  maimed,  and 
'  disabled  Seamen,  and  the  Widows  and  Children  of  such  as  ahaU  he  Idllec^ 
.  slain,  or  drowned  in  the  Merchant  Service ;  and  fi>r  other  puipoeest 

[13th  August^  1834.] 
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C4P<  I^-^Ajx  Aet  to  ccMilurae  for  ODd  year,  and  fW>in  ^enee  to  ik»  and  of 
tiio  tbm  next  Sonioii  of  Parliament,  several  Acts  relating  to  the  Importa- 
tion  wA  keying  of  Anm  and  Gunpowder  in  Irdand. 

[13th  August,  18S4.] 

Qj^  54^i— An  Aol  to  eontinue  for  five  yean  from  the  fifth  day  of  April 
1885,  and.  to  avtnd  the  Acts  ibr  auihoriaing  a  Composition  for  Assessed 
Twx^  [13ih  August,  1834.] 

Gap.  45.-«-Aii  Aet  to  amend  Three  Aeta,  made  req»eotiyely  in  the  seventh 
yoar  of  the  reign  of  his  late  Majesty  King  Geoige  the  Fourth,  and  in  the 
isntk  and  aeoond  yean  and  in  U»e  second  and  third  yean  of  his  jureeent 
Maje^y,  ftit  the  tmiform  Valuation  of  Lands  and  Tenementa  in  the  several 
BarGWei^  Fariahes^  and  other  Divisions  of  Counties  in  Ireland ;  and  to 
.  provide  A>r  tihe  more  efieotual  levy  of  Grand  Jury  Cess. 

[13th  August,  1834.] 

Cap.  56.— An  Act  to  continue  for  one  year,  and  from  thence  to  the  end  of 
the  then  neait  Session  of  Parliament,  the  Acts  for  the  ReUef  of  Insolvent 
Debton  In  Ireland.  [Idth  August,  1884.] 

Cap*  fiT.^-'An  Aet  to  repeal  the  Stamp  Duties  on  Almanacs  and  Direoto- 
liea,  and  to  give  other  relief  with  relation  to  the  Stamp  Duties  in  Great 
Bntain  and  Ireland  respectively.  [13th  August,  1834.] 

Cap.  58.~-'An  Act  fhr  raising  the  Sum  of  Fourteen  Millions  Three  Hundred 
and  £igfaty*fettr  Thousand  Seven  Hundred  Pounds  hy  Exchequer  Bilk, 
to  the  seivice  of  the  year  1834.  [13th  August,  1834.] 

Cap.  59««««>An  Act  to  extend  the  term  of  an  Act  of  the  fint  and  second  yean 
of  his  present  Majesty,  for  ascertaining  the  Boundaries  of  the  Forest  of 
Dean,  and  fi>r  inquiring  into  the  Rights  and  Privileges  claimed  by  Free 
Minen  of  the  Hundred  of  Saint  Briavel's,  to  the  twenty-fint  day  of  Janu- 
ary 1836,  and  from  thence  to  the  end  of  the  then  next  Session  -of  Parlia- 
ment. [13ih  August,  1834.] 

Cap.  6Q.-^An  Act  to  amend  the  Laws  relating  to  the  Laud  and  Assessed 
Taxei^  and  to  consolidate  the  Boards  of  Stamps  and  Taxes. 

[13th  August,  1834.] 

Cap.  61'.— An  Act  for  the  more  efibctually  providing  fbr  the  Erection  of 
certain  Bridges  in  Ireland.  [13th  August,  1834.] 

Cap.  62.««^An  Act  fbr  improving  the  Practice  and  Proceedings  in  the  Court 
of  Common  Pleaa  of  the  County  Palatine  of  Lancaster. 

[13th  August,  1834.] 

Cap.  63. — An  Act  to  defray  the  Charge  of  the  Pay,  Clothing,  and  Contin- 
gent and  other  Expenses  of  the  Disembodied  Militia  in  Great  Britain  and 
Ireland^  and  to  grant  Allowances  in  certain  Cases  to  Subaltern  Officers, 
Ad^tants,  Paymasten,  Quartermasten,  Surgeons,  Assistant-Surgeons, 
Surgeons'  Mates,  and  Seijean^'Majon  of  the  Militia,  until  the  first  day  of 
July  1835.  [13th  August,  1834.] 

Cap.  64.-^  An  Act  to  suspend  until  the  end  of  the  next  Session  of  Parliament 
the  making  of  Lists  and  tlie  Ballots  and  Enrolments  for  the  Militia  of  the 
United  Kingdom.  [13th  August,  1834.] 
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Cap.'  65»*«>4-An  Aot^r  the  moreef^toal  A^siiniitnitionfif  Justide  tk  Norfolk 
Island.  [13tb^uguifv  1634.] 

GiAp;6&r-^Aii  ActfordB^omrentigthd  Gominissioiiers  of  Ins  Majfisty'fi  Woods, 

<  FoMst8,"Ltnd  lUvcDues,  Works,  and  Buildings,  to  pay  tiie'Nd;£lR)66eds 

(lof  ^6  T(dl8  of  tiie  Meaai  and  Conway  Bridges  into  diaiwdptaf  fan  Ma- 

JtBty*«  Exchequer  at  Westminster,  to  tbe  Account:  of  4]ie  CbmoHdated 

.  li^iuL  [ISthAugua^  ift84.] 

G«tr»: €7v-*-Aii  Act  &r  abolishing  ^  Punieliaienl  of  Death  in  ^sase -of  re- 
taming  from- Tiraiisportailion*  [13tB  Angii8t^>l-8d4.] 
So  much  of  the  5  Geo.  4,  c.  84,  as  inflicts  the  punishment  of  dei&lih'on 

.  ..perBaii8<  convicted  of  having  been  at  large  in  his  Majesty's;  dominions  after 

.sentence  of  transportation,,  is  repealed:  und  poisons  convicted  of- such 

offences,  or  of  aiding  and  abetting  the  commission  thereof,  shaUbe  liable  to 

transportation  lor  life,  and  previously  thereto  to  imprisonment  with  or 

without  hard  biboiir  for  not  more  dian  four  years. 

OAP»68.-^An  'Aot  to  authorize  an  Advance  out  of  the  General '  Fund  of 
Monies  belonging  to  the  Suitors  of  the  Courts  of  Chancery  and  Exchequer 
in  Irdand,  towards  die  purchasing  of  Ground,  and  building  thcreen-Officea 
neeessdryto  the  Courts  of  Justice  in  Dublin.  [131ih  August,  1884.] 

Cap.  69. — An  Act  for  placing  the  Mumbles  Head  Lighthouse^  in  fbe  County 
i^GfemorgEoir under  the  managements^  the  Coi^poration  «f  the  Trinity 
House  of  Deptford  Stroud.  [13th  August,  1834.] 

Cap.  70. — An  Act  to  regulate  tlie  Salaries  of  the  Officers  of  the  House  of 
Commons,  and  to  abolish  the  Sinecure  Offices  of  Piindpal  Coxmnittee 
Clerks  and  Clerks  of  Ingrossments.  [13th  August,  1834.] 

Cap.  71. — An  Act  to  repeal  certain  Provisions  of  Two  Aetsof  his  Majesty 
King  G«orge  the  Thhrd,  aflecting  the  Printers,  Publishers  and.  Frcq^tors 
of  Newspa{iiera  in  Ireland.  [13th  Augusti  1834.]  - 

Cap.  72.irT-An  Act  to  amend  several  Acts  for  authorizing  the  Issue  of  Exche- 
quec  Bills  lor  ean^iog  on  Public  Works,  and  Fisheries,  luid'.employmefit  o 
the  Poor :  and  to  authorize  a  further  Issue  of  Exchequer  Bills  for  the  puiS 
poses  of  the  said  Act&  [1 4th  Augnst,  1 834.] 

Cajp<  73.r-An  Act  to- grant  Belief  from  the  DutiesofAssoBsodTa^ea<in  cer- 
tain.^as^.  j;i4ih  August,.  J^S34.] 

Cap.  74.— An  Act  to  continue  unt^l  the  fif^  day  of  MaKob,  lfi3)0»  ao44oni 
thence  to  thee^,  of  the  then  next  Sj^sslon  of  Parliain^VAn  i^<^  o^  t^® 

. ,  fiftynfc^uBth.yoarof  Wa  Majesty  King  Geor^  the  TbliA  fefirendermg  the 

( .Pa^me^  of  Creditors ^ore  equal  And  expeditious  in  Sicptlaiid»> .  >  •.  ;     . 
!.    .  .  .      ,         o.  [HOi  Augu«M^4.] 

Ca.^^,7?,t— 4tt  A^  tQ  repeal  the  Ji^Mties  jop,  Sp^ri^  made  in  Ireli^id[|ia«id  to 
imp9^e.  other  J^ties  in  .Ipe^  thej^o^;  ^^.^^Q  impose' Addit]09ttl.JQ(i|M  <m 
.Lic^npes.to  B^t^ers;  of  Spirits.  }ji  4he  Ui^ted  Kingdom*  ^  .. .«  ...     ••>  : . 

-.    .,-  ^■.- *   .r  ■:.,.••";?'■,..'...     ,  j[14|h.A4igUat^W34.] 

Cap.  76>— An  Act  for,tbo.am9»d9»^nt,aq4^H«r«d^nJw^i:al»a.ofithetlA 
relating  to  the  Poor  in  England  and  Wales.  [14th. Aligi«}ty>4834.] 
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'    ST.  1.  The  Khig  may  appoint  three  commissbaers  to  carry  this  act  into 
execution:*— 

8. 2.  to  he  stykd  "  The  Poor  Lav  Commiasionen  of  England  and 
Walds;"  they,  or  any  two  of  them,  may  sit  as  a  hoterd,  with  power  to  sum- 
mon  and  examine  witnesses,  to  administer  oaths,  and  enforce  the  produc- 
tion of  papers ;  or,  in  Ueu  of  an  oath,  they  may  substitute  a  declaration ; 
provided  that  no  witness  shall  he  compelled  to  go  more  than  ten  miles 
from  his  place  of  ahode :  provided  also,  that  commisaoners  may  not  enloroe 
prodnodon  of  title-deeds  to  lands,  &c.  not  heing  the  property  of  any  parish 
or  union. 

S.  3.  To  have  a  common  seal,  and  seal  therewith  all  rules,  orders,  and 
regulations  made  by  them ;  rules,  &c.  purporting  to  be  sealed  witii  such 
seal  shall  he  received  as  evidence. 

S.  4.  Commissioners  shall  make  a  record  of  all  their  proceedmgs. 

S.  5.  And  submit  a  general  report  to  a  secretary  of  state  yearly. 

S.  6.  And  from  time  to  time  report  to  the  secretary  of  state,  when  re- 
quired. 

S.  7.  ConmuBsioners  may  appoint,  and  at  their  discretion  remove,  as- 
sistant commissioners ;  not  to  exceed  nine  in  number  without  tiie  consent 
of  tiie  Treasury. 

S.  8.  Commissioners  or  assistants  not  to  be  members  of  the  House  of 
Commons. 

S«  9,  Commissioners  to  appoint  secretary  and  other  offi<!ers. 

S.  10.  Appointment  of  commissioners,  assistants,  and  otiier  officers  li- 
mited to  five  years. 

S.  11.  Commissioners  and  assistants  to  be  sworn  before  a  judge;  and  a 
notification  of  tiieir  appointment  to  be  sent  to  the  clerks  of  the  peace  of 
every  county,  and  by  tiiem  advertised  in  a  county  newspaper. 

S.  12.  Commissioners  may  delegate  powers  to  assistants,  and  revoke 
them:  assistants  may  summon  and  examine  witnesses  on  oath  or  declara- 
tion. 

S.  13.  Persons  giving  false  evidence  on  oath  or  declaration,  to  be  liable 
to  the  penalties  of  peijury :  persons  wilfully  refusing  to  attend  on  sum- 
mons, or  to  give  evidence,  or  altering,  suppressing,  or  destroying  books  or 
papers,  to  be  deemed  guilty  of  a  misdemeanor. 

S.  14.  Witnesses  to  be  allowed  their  reasonable  expenses. 

S.  45.  The  administration  of  relief  to  the  poor  to  be  under  the  controul 
of  the  commissioners,  who  are  to  make  rules  and  regulations  for  the  ma- 
nagement of  the  poor,  the  government  of  workhouses,  education  of  chil- 
dren, apprenticing  of^  poor  children,  and  for  tiie  guidance  and  controul  of 
aH  guardians,  vestries,  and  parish  officers,  so  far  as  relates  to  the  manage- 
ment and  relief  of  the  poor,  and  the  keepings  and  auditing  accounts,  and 
mfdcing  contracts,  and  generally  for  carrying  this  act  into  execution ;  pro- 
vided that  they  may  not  interfere  iri  any  individual  case  for  the  puipoSe  of 
ordering  relief. 

3.  16.  General  rules  to  be  submitted  to  a  secretary  of  state  forty  days 
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he&xe  they  come  Isto  operation;  and  if  disallowed  by  the  king  in  covmcil, 
not  to  come  into  operation. 

&  17.  To  be  laid  before  Parliament 

S.  18.  To  be  sent  to  overseers,  guardians  of  unions  or  tbeir  derk,  and  to 
the  derk  to  the  justices  of  petty  sessions,  before  they  come  into  operation ; 
vho  are  to  keep  and  give  publicity  to  such  rules,  and  allow  rate-payers  to 
iniqpect  the  same  free  of  charge,  and  to  furnish  copies  at  the  rate  of  3d^a 
folio,  or  allow  copies  or  extracts  to  be  made  for  three  halfpence  a  folio ; 
overseer,  kc.  neglecting  to  give  publicity,  or  refusing  inspection,  &c.  liable 
to  a  penalty  not  exceeding  10/.  nor  less  than  40«.  Disallowance  or  revo- 
cation of  rules  to  be  notified  in  like  manner. 

S.  19.  Inmates  of  workhouses  not  to  be  obliged  to  attend  any  religious 
service  contrary  to  their  religious  principles;  licensed  ministers^  on  request 
of  an  inmate,  may  visit  workhouse  to  a6S>rd  religious  aasistancei  or  to  in- 
struct such  inmates  in  religion. 

S.  20.  Orders  or  regulations  of  assistants  to  be  aj^roved  and  sealed  by 
commissioners ;  no  orders  (except  those  in  answer  to  statements  and  re- 
ports hereinafter  authorized  to  be  made  by  overseers  or  guardians)  to  be  in 
force  until  fourteen  days  after  copies  are  sent  as  before  required. 

S.  21.  Powers  of  22  Geo.  2,  c.  83,  and  59  Geo.  3,  c«  12,  and  of  all 
other  acts  relating  to  the  building  or  altering  of  workhouses,  and  the  diet- 
ing, clothing,  and  employing  the  poor,  and  the  raising  money  ftv  suoh 
purposes,  and  all  powers  auxiliary  to  any  of  the  said  powers,  in  future  to  be 
exerdsed  under  the  controul  of  the  ccnnmissioners,  and  subject  to  their 
orders;  the  commissioners  and  assistants  may  attend,  and  take  part  in 
discussions,  but  not  vote  at,  parochial  and  other  local  boards  and  vestries : 
but  they  may  not  order  the  building,  purchasing,  or  altering  workhouses, 
or  purchasingi  or  hiring  land  for  use  of  any  parish  or  union,  except  so  fiur 
as  such  powers  are  expressly  given  by  this  act, 

S.  22.  No  additions  or  alterations  to  be  made  to  the  rules  in  the  schedule 
of  the  22  Geo.  3,  c.  83,  nor  any  rules  to  be  made  under  any  other  act  rela- 
ting to  the  poor,  until  confirmed  by  tiie  commissioners. 

S.  23.  Commissioners,  with  consent  of  the  guardians  of  any  union,  or 
the  majority  of  rate-payers  in  any  parish,  may  order  workhouses  to  be 
built,  or  hired,  altered,  or  enlarged;  and  the  overseers  or  guardians  to 
whom  any  such  order  shall  be  directed  shall  assess  and  levy  money  for 
such  purposes,  by  such  powers  as  are  now  vested  in  churchwardens,  &c. 
for  purchasing  or  hiring  land,  or  building  or  hiring  workhouses,  or  shall 
borrow  money  for  such  purposes  under  the  provisions  of  tiiis  or  other  acts. 

S,  24.  Sums  borrowed  for  the  purposes  of  building  workhouses,  to  be 
chaiged  cm  the  poor^rate»;  provided  that  the  prindpal  sum  raised  shall 
not  exceed  one  year's  average  amount  of  poor-rates,  and  any  loan  shall  be 
repaid  by  annual  instalments  of  not  less  than  one-tenth. 

S,  25.  Commissioners  may  order  workhouses  to  be  enlarged  or  altered 
without  such  consent,  provided  that  the  sum  to  be  raised  for  such  purpose 
shall  not  exceed  50/,  nor  one-tenth  of  one  year*s  rates. 

S.  26.  Commissioners  may  order  any  number  of  parishes  to  be  united  for 
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tlie  administration  of  the  poo^-]aw8;  and  issue  rules  for  the  classification  of 
the  poor  in  the  workhouses  of  such  united  parishes ;  but  each  parish  shall 
be  chargeable  for  its  own  po<Hr,  whether  relieved  in  or  out  of  such  work- 
house. 

S.  27.  In  any  union  formed  under  this  act,  two  justices  may  order  out- 
door relief  to  aged  or  infirm  persons  wholly  unable  to  work;  provided  that 
one  of  the  justices  shall  certify  in  such  order,  of  his  own  knowledge,  that 
such  person  is  unable  to  work ;  and  provided  such  person  shall  be  entitled 
to  relief  in  such  union,  and  desire  to  receive  the  same  out  of  a  workhouse. 

S.  28.  When  a  union  of  parishes  shall  be  proposed  under  this  act,  the 
commissioners  are  to  inquire  and  calculate  the  average  expense  of  the  poor 
belonging  to  each  parish  for  three  years  preceding ;  after  the  union  the 
several  parishes  shall  be  assessed  to  a  common  fund  according  to  the  said 
annual  average ;  the  commissioners  may  from  time  to  time  make  new 
averages,  and  the  proportion  to  be  contributed  by  the  several  parishes  of 
the  union  shall  be  varied  accordingly. 

S.  29.  Similar  provisions  are  made  with  respect  to  parishes  united  under 
local  acts  of  incorporaticm,  or  under  the  22  Geo.  3,  c.  83 ;  provided  that 
nothing  herein  contained  shall  extend  to  parishes  united  for  the  purposes  of 
settlement  or  rating,  or  where  the  annual  assessment  is  indifferently  pro- 
portioned between  the  several  united  parishes. 

S.  30.  Returns  made  to  Parliament,  unless  proved  to  be  incorrect,  to  be 
evidence  of  the  actual  expense  of  the  poor  to  each  parish. 

S.  31.  Repeals  so  much  of  22  Geo.  3,  c.  83,  as  restrains  parishes  distant 
more  than  10  miles  fix>m  the  workhouse  from  being  united  (s.  5.),  and  so 
much  as  limits  the  class  of  persons  to  be  sent  to  the  workhouse  (s.  29). 

S.  32.  Commissioners  may  dissolve,  add  to,  or  take  from  unions;  and 
thereupon  make  rules  adapted  to  their  altered  state ;  in  such  case  commis- 
sioners are  to  ascertain  the  proportionate  value  to  every  parish  of  the  union 
of  the  workhouses  or  other  property,  and  the  proportionate  amount  of  their 
liabilities  at  the  time  of  dissolution  or  alteration,  and  direct  payment  ac- 
cordingly :  provided  that  no  such  dissolution  or  alteration  shall  affect  the 
rights  of  third  persons,  without  their  consent  in  writing;  two-thirds  of  the 
guardians  must  concur  in  the  dissolution  or  alteration. 

S«  33.  With  the  consent  of  all  the  guardians,  and  approbation  of  the 
oommissioners,  united  parishes  may  be  one  parish  for  tlie  purposes  of  set- 
tlement; the  rate  of  contribution  to  be  fixed  in  manner  before  provided, 
and  not  to  be  subject  to  variation. 

S.  34.  Where  the  parishes  of  a  union  are  in  the  same  county  or  district, 
they  may,  with  like  consent,  be  one  parish  for  purposes  of  rating:  in  such 
case  an  agreement/(or  counterpart)  for  such  rating  to  be  deposited  with  the 
clerk  of  the  peace. 

S.  35.  After  the  agreement  is  deposited,  the  guardians  are  to  assess  the 
value  of  property  in  the  several  parishes;  rates  grounded  on  such  assess- 
ment to  be  allowed  as  poor  rates,  with  the  usual  power  of  appeal  to  rate- 
payers. 
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S.  36.  After  such  common  rate  has  come  into  operation,  propoiftions 
before  fixed  are  to  cease,  and  all  expenditure  for  the  poor  of  such  union  to 
be  in  common ;  expense  of  valuation  to  fall  on  the  common  rate ;  provided 
that,  if  any  parish  is  not  at  the  time  represented  by  a  guardian,  such  parish 
shall  not  be  bound  without  consent  of  a  majority  of  rate-payers. 

S.  37.  No  union  of  parishes  shall  be  formed  without  consent  of  the 
commissioners. 

S.  38.  Where  parishes  are  united,  a  board  of  guardians  shall  be  chosen, 
to  govern  the  workhouses,  and  to  administer  relief;  guardians  to  be  elected 
by  owners  and  rate-payers ;  commissioners  to  determine  the  number,  pre- 
scribe the  duties,  and  fix  qualification  of  guardians,  such  qualification 
to  consist  in  being  rated  to  the  poor-rate,  but  not  exceeding  the  annual 
rental  of  40/. ;  one  or  more  guardians  to  be  elected  for  each  parish,  and  to 
continue  in  ofiice  until  the  25th  of  March  after  their  appointment,  or  until 
their  successors  are  appointed;  in  case  of  vacancy  the  other  guardians  to 
act ;  every  justice  residing  in  any  such  parish,  and  acting  for  the  division, 
to  be  an  ex  officio  guardian ;  no  guardian  to  have  power  except  at  a  local 
board,  unless  otherwise  directed  by  the  commissioners ;  three  members  to 
constitute  a  board ;  guardians  may  be  re-elected. 

S.  39.  Commissioners  may  direct  that  the  poor-laws  in  single  parishes, 
shall  be  administered  by  a  board  of  guardians. 

S.  40.  At  elections  of  guardians,  &c.,  votes  to  be  taken  in  writing,  and 
owners  as  well  as  rate-payers  to  vote ;  owners  to  have  votes  in  the  propor- 
tion fixed  by  the  58  Geo.  3,  c.  69,  rate-payers  as  follows :  under  200/.  one 
vote,  under  400/.  two  votes,  above  400/.  three  votes :  owners  may  vote  by 
proxy;  rate-payers  not  to  vote  unless  they  have  been  rated  one  year,  and 
paid  up  all  arrears :  where  property  belongs  to  a  corporation  or  company, 
the  name  of  an  officer  of  the  body  is  to  be  entered  in  the  parish  books,  who 
shall  be  entitled  to  vote. 

S.  41.  Elections  of  guardians,  visitors,  and  other  officers,  under  the  22 
Geo.  3,  c.  83,  or  under  any  local  act  relating  to  the  poor,  to  be  conducted 
according  to  the  provisions  of  this  act;  commissioners,  with  consent  of 
parishes  and  unions,  may  alter  the  guardians'  period  of  service,  or  their 
number  or  mode  of  appointment. 

S.  4€.  Commissioners  may  make  rules  for  present  or  f\iture  workhouses, 
and  vary  bye-laws ;  provided  that  rules  afibcting  more  than  one  union  shall 
be  deemed  general  rules. 

S.  43.  Justices  may  visit  workhouses,  and  enforce  performance  of  rules 
and  bye-laws,  pursuant  to  30  Geo.  3,  c.  49. 

S.  44.  Workhouses  to  be  deemed  within  the  jurisdiction  of  the  place  to 
which  they  belong,  though  situated  without. 

S.  45.  No  dangerous  lunatic,  insane  person,  or  idiot,  to  be  detained  in  a 
workhouse  more  than  14  days ;  or  the  person  detaining  to  be  guilty  of  a 
misdemeanor. 

3.  46.  Commissioners  may  direct  overseers  or  guardians  to  appoint  paid 
pfficers  for  parishes ;  may  specify  thei^  c|Mties,  and  direct  the  mode  of  their 
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afipmntment  or  dismissaly  and  the  amount  of  security  to  be  given  by  tbem, 
and  may  regulate  the  amount  and  proportions  of  their  salaries. 

S.  47,  Overseers,  treasurers,  and  other  persons,  in  addition  to  their  an- 
nual accounts,  to  pass  accounts  every  quarter  at  least,  and  verify  them  on 
oath  if  required;  balances  maybe  recovered  as  penalties  and  forfeitures 
under  this  act;  but  no  such  proceeding  shall  dischaige  the  surety  of  any 
such  officer. 

S»  48.  Commissioners  may  remove  masters  of  workhouses,  assistant- 
overseers,  or  other  paid  officers,  who  shall  thenceforth  be  incompetent  to 
ffil  any  paid  office  connected  with  the  relief  of  the  poor. 

S.  49.  Contracts  relating  to  the  maintenance,  clothing,  lodging,  employ- 
ment or  relief  of  the  poor,  not  made  in  conformity  with  the  rules  of  the 
commissioners,  shall  be  voidable  by  them;  and  payments  made  after  such 
contracts  shall  be  so  declared  void,  shall  be  disallowed. 

S.  50.  The  statute  45  Geo.  3,  c.  54,  so  far  as  regards  contracts,  repealed, 
but  with  a  reservation  of  all  bonds  or  other  securities  already  given. 

S.  51.  The  penalty  imposed  by  55  Geo.  3,  c.  137,  on  persons  having 
the  management  of  the  poor  being  concerned  in  any  contract,  extended  to 
officers  appointed  under  this  act. 

8.  52.  Commissioners  may  make  niles  declaring  to  what  extent  relief 
may  be  given  to  able-bodied  paupers  or  their  families  out  of  the  work- 
house; relief  given  contrary  to  such  rules  to  be  disallowed;  but,  under 
special  circumstances,  overseers  or  guardians  may  delay  the  operation  of 
such  rules  for  30  days,  and  make  report  thereof  to  the  commissioners;  if 
they  disapprove  of  the  delay,  they  may  fix  a  day  from  which  all  such  relief 
shall  be  disallowed ;  provided,  if  the  rules  are  departed  from  in  cases  of 
emeigency,  a  report  of  the  same  and  the  grounds  thereof  shall  be  made  to 
the  commissioners  within  15  days,  and,  if  they  approve  of  the  departure,  the 
relief  given  shall  not  be  disallowed. 

S.  53.  Repeals  36  Geo.  3,  c.  23 ;  55  Geo.  3,  c.  137,  s.  3  &  4 ;  and  59 
Geo.  3,  c.  12,  s.  2  &  5. 

S.  54.  In  future  all  relief  to  be  under  controul  of  guardians  or  select 
vestry ;  and  overseers  shall  not  relieve  except  in  cases  of  ui^ent  necessity, 
and  then  not  in  money ;  if  overseer  shall  refuse  to  relieve  in  such  cases,  a 
justice  may  order  relief,  but  not  in  money;  the  overseer,  on  refusal,  liable 
,.  tp  apenalt}'  of  5/.:  any  justice,  in  case  of  suddei)  and  dangerous  illness, 
may  order  medical  relief. 

S.  55.  Masters  of  workhouses  and  overseers  to  keep  registers  in  manner 
directed  by  the  commissioners. 

S.  56,  Relief  given  to  a  wife  or  children  under  the  age  of  sixteen  to  be 
considered  as  given  to  the  husband  or  parent;  fathers  and  grandfathers^ 
mothers  and  grandmothers,  to  be  stiH  liable  to  relieve  their  poor  children, 
according  to  the  43  Eliz,  c.  2. 

S.  57.  Husband  to  be  liable  to  maintain  the  children  of  his  wife  bom 
before  marriage, 

S.  58.  Such  relief  as  commissioners  shall  direct  to  be  considered  as  a 
loan  to  the  poor  person  receiving  it. 
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S.  59.  Where  relief  has  been  given  by  way  of  loan,  a  justice,  cm  proof 
thereof,  may  summon  the  party  or  his  master  to  appear  befiire  two  justices, 
and  may  attach  wages  due  in  the  hands  of  the  master,  and  the  receipt  of 
the  oreneer  shall  be  a  good  discharge  to  tlie  master;  if  the  master  ebaU 
nAise  to  pay  over  the  wages  due,  payment  may  be  enforced  in  same  man- 
ner as  penalties  under  this  act 

S.  60,  Repeals  so  much  of  43  Geo.  3,  c.  47,  as  requires  refief  to  be 
given  to  the  wives  and  families  of  substitutes^  hired  men,  or  volunteers  of 
militia* 

S.  61.  Justices  are  to  certify  that  the  commissioners^  rules  for  binding 
poor  children  apprentices  have  been  comi^ed  with,  otherwise  the  contract 
or  indenture  shall  be  invalid ;  this  act  not  to  affect  the  jurisdiction  of  jus- 
tices over  masters  and  apprentices. 

S.  62.  Owners  and  rate-payers  may  raise  a  sum,  not  exceeding  half  the 
average  yeariy  rate  fiir  the  three  preceding  years,  fi»r  purposes  of  emigra- 
tion ;  the  direction  for  raising  the  money  to  be  confirmed  by  the  comnns- 
sionera,  and  the  time  limited  for  repayment  of  the  loan  not  to  exceed  five 
yearst 

S.  63.  Overseers  and  guardians,  where  it  is  lawfiil  for  them  to  borrow 
money  under  ^is  act,  may,  with  consent  of  the  commissioners,  apply  to  the 
commissionen  of  exchequer  IhUs  under  the  57  Oeo.  3,  c.  34,  fox  an  advance 
of  money. 

S.  64.  No  settlement  shall  be  acquired  by  hiring  and  service,  or  by 
serving  mi  ofilce. 

S.  65.  No  settlement  incomplete  under  hiring  and  service  to  be  ocmi- 
pleted. 

S.  66.  No  settlement  by  occupying  a  tenement,  withont  assessment  to 
the  poor-rate  and  payment  for  one  year* 

S.  67.  Nor  by  being  apprenticed  in  the  sea  service,  or  to  a  hodseholdelr 
who  is  a  fisherman. 

S.  68.  Nor  by  possession,  for  any  longer  time  than  the  person  shall  inha- 
bit'within  10  miles  of  the  pariali. 

S.  69 i  So  much  of  any  acts  as  makes  the  putative  fathei*  of  a  bastard 
liable  to  its  support,  or  to  punishment,  or  as  subjects  the  mdther  to  punish- 
ment, is  repealed. 

S.  70.  Securities  and  recognizances  for  indemnity  of  paridbes  against 
children  likely  to  be  bom  bastards  to  be  null  and  void;  itud" persons  i& 
custody  tcft  not  giving  indemnity  td  be  discharged^ 

S.  71.  Mothers  of  illegitimate  children  shall  be  bound  to  maintain  tiieln; 

S.  72.  Wheh  a  bastard  child  becomes  cHatgeable,  the  overseers  or 
guardians,  after  diligent  in^tnty  as  to  the  father  of  such  chOd,  may  apply 
to  the  quarter  sessions  for  an  Glrder^>n  the  person  whom  tiiey  ^fHH  ^lai^ 
with  being  the  putative  father ;  and  the  court  may  make  an  order  on  Mm 
ibr  support  of  the  child :  pronded  that  the  evidence  of  tiie  mother  be  cor- 
roborated in  some  material  particular  by  other  testimony;  also,  that  llie 
order  shall  not  exceed  the  actual  expense  to  be  incurred  for  the  mipport  of 
the  child  while  chargeable,  and  shall  continue  in  fbrce  only  tin  the  child  is 
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aeven  yean  4^ age ;  .provided  also,  tiial  no  pact  of  tlie  moniei  sliall  be  ap- 
plicable  to  the  BUi>port  of  the  mother. 

S.  7d.  No  audi  applioation  shall  be  heard  without  14  days'  prerious 
sotiee  lo  the  patty  chazged;  if  an  oider  is  made,  costs  may  be  ealeulated 
from  the  birih  of  the  dhlld,  if  within  six  months ;  in  ease  no  order  is  made, 
this  person  charged  shall  be  entitled  to  his  lull  costs. 

S.  74.  If  the  par^  charged  does  not  appear,  the  court  may  enter  into 
thecase. 

S«  75.  One  justice  may  summon  the  party  intended  to  be  charged)  and 
if  satisfied  be  has  an  intention  to  abscond,  may  require  faim  to  enter  into 
a  recognitanoe  to  appear;  or  in  case  of  refusal  may  commit  farm  to  gaol. 

S.  76.  When  payments  are  in  arrear,  the  putative  father  may  be  pro- 
ceeded against  by  distress  or  attachment  of  wages. 

S.  77.  No  person  employed  in  the  administration  of  the  poor  laws  may 
supply,  for  hoM  own  profit,  goods  or  provisions  to  be  given  in  parochial  re- 
lief under  a  penalty  of  5/. 

S.  78.  Sums  payable  by  relations  of  poor  persons  under  the  43  Bliz. 
c.  2,  s.  7,  recoverable  as  penalties  under  this  act. 

S.  79.  No  pauper  to  be  removed  till  21  days  after  notioe  of  his  being 
chargeable,  with  a  copy  of  the  order  of  removal,  and  of  the  examination, 
has  been  sent  to  the  parish  to  which  the  order  of  removal  is  directed ;  if 
the  order  is  submitted  to,  the  pauper  may  be  removed ;  but  if  notice  of 
appeal  is  given,  the  removal  MH  be  suspended. 

S.  80.  Overseers  or  guardians  of  appealing  parish  to  hav«  access  to  the 
pauper  touching  his  settlement. 

S.  81.  Appellant  parish,  14  days  before  the  sessions,  shall  give  to  iihe 
respondent  parish  notice  in  writing  of  the  grounds  of  appeal. 

S,  82.  The  parish  losing  the  appeal  shall  pay  such  costs  as  the  court 
may  direct. 

S.  83.  Parties  making  frivolous  or  vexatious  statements  to  pay  costs  in* 
GUired  by  the  other  party  in  disputing  such  statements* 

S.  84.  The  costs  of  relief  to  be  paid  by  the  parish  to  which  the  pauper 
shall  be  adjudged  to  belong;  provided  that  r^ief  under  a  suspended 
order  of  removal  shall  not  be  recoverable  unless  notice  of  the  mtler  has 
been  given  within  10  days  after  order  made. 

S.  85.  The  commissioners  may  call  for  and  publish  accounts  of  trust 
and  diarity  estates  applicable  to  fbe  reHef  of  fbe  poor. 

S.  86i  Advertisements,  mortgages,  bonds,  ftc,  under  the  direction  of  the 
Oommissioners,  not  listble  to  stamp  duty. 

S.  B7i  Bonds  and  securities  made  pi^suant  to  the  22  Geo.  3,  c^  83,  and 
iMsignmehts  thereof  exempted  ftom  stamp  duty; 

S.  88.  Letters  to  and  from  the  board  of  commissioners  to  be  free  of 
postage,  if  sent  conformable  tihelreto. 

S.  89.  Payments  and  allowances  contrary  to  this  Act  to  be  disallowed^ 
and  no  allowance  by  a  justice  to  discfaai^  an  overseer  or  guardian  fi^m 
any  penalty  under  tbb  act. 

S.  90.  Service  of  summons  under  this  act,  at  the  usual  or  last  knongm 
|dace  of  abode  of  the  party,  to  be  deemed  good  service; 
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8. 9U  Befea»  «o  much  ^tbe  6  Geo.  4,  e.  m,  m  i^dite»4Ji^^^fibiSlii- 
tion«fip«ritiiou«Hqu6r8fiiwarkh6iw«(.  "    -^JCii^i^iw  ^H* 

an  txttet  ^wa  A^mmtltrliMe  kon'p&mAty<^ieL;mSi^'&iiMm^' 
meat,  to  impriMmment  not  exceeding  two  months.     "• '  '    i^^'i  -'•'  •■ '•'i'*'^ 

S.e9<  M*8ftiP'«Ko«irh^tfaeiweoft]^na!io«^ 
sttif^ofl't  'itilOioi^ty)  or  Ul-treft^g  paupers,  or  ol^er wiile  hiiBi^iiiikdtifcfi^g 
himself,  liable  to  a  penalty  not  exceeding  20Lt  and  in  default  oPpityineht, 
to  imprisonment  not  exceeding  six  months*    JiwtieeiB  may-iMihf '  safitries^ 

-  fto.,  urhe  stopped  and  i^ied  towards  the  pa^^Bi^it  efpmfalfi^.    '^  "^'^  ^ 

B.^t'Mmmn  to  h«ttg  up  in  workhouses  copies  ttiStte-Wo  ^mlfedibg 

8.  9^.  Ovwrseen  and  other  officers  disobeying  the  legA  ovdcrsl^  jUs^ 
tiees  orgtiasdianSy  liable  to  a  penalty  of  5/. 

S.  9^  Overseers  not  Itdi^e  ibr  not  executing  iUegal  orddto.   '  '^  * 

'    S»  97.  Overseers  or  other  officers  purloining  monies  or  goods  belonging 
-to  a  pividi  or  union,  liable,  in  addition  to  other  pains  and  ^n^ties,  to  for*^" 
•  ftit  20^' and  treble  the  value  of  the  goods  purloined. 

S.  98.  Perseus  wflft^y  disobeying  rules  of  oommisnonav  or  assistants 
to  fdrftit  ftp  the  first  offence,  not  exceeding  51.,  for  the  second,  20/. >  fat  ike 
thitd;  guMty  of  a  misdemeanor,  and  to  forfeit  not  less  than  dO/.,  and  be  iM-^ 

-  fnson^. 

S.  99.  Altpenaities,  costs,  and  charges,  may  be  levied  by  distress^  Mid 
.  «al^  ainl  paid  ^r  the  use  of  the  parish  or  union  where  the  offence  shall 
hiai't  been  comitdtted. 
^>'-  S;-!^.:  Owners/ rate-payers,  &C.,  may  be  competent  witnesses  iff  pro- 
ceedings for  thife  feeovery  of  penalties. 

'S.' 101;:  A' commissioner,  assistant,  or  justice,  may  summon  before  two 
"Jdsti^s,  who  may  hear  all  cases  for  the  recoveiy  of  penalties  under 'this 
-act  •>;.•..■■•  ■  V        ••■•"■ 

^-  S;  1^.' SMiifkAlon'  mMn'^able  in  an  acticm  on  the  case  for  special 
'^Migei  bat  ^islressnot  to  be  deemed  unlawM  for  want  of  fbnii  in  ^e 
^pMc^dlihg^l  IbO'  plaintifi"  not  to  recover  fyi  irregukrity,  trespa^^'  or 
'illprongfVil|>A)i(?aB^g^  if  tender  of  sufficient  amends  be  inade.    ' 

S.  ^9«  Porsons  aggrieved  by  an  order  of  justices,  may,  witMh  foiir 
esleiidar  nionths  after  the  cause  of  complaint,  app^  to  ^6  qdarier'ses- 
'^tfift}  the  pMfty  appealing  to  give  fourteen  dayH'  nolifeefn  W^t£bg,  and'tb 
^abrbloa'fteW^isanceto  trytheap^^  ^    *' 

S.  104.  No  action  to  be  brought  against  commissioners  or  clli^  persons 
'fot* «%  thiiig  didtte  under  this  act  unfil  t^enfy«<me  da^*  nbtic^,  ho^  aftef  ^^ 
^le^der  df  cNsffidcnt  satisf^^n,  nor  after  ^ee  mofkhs  ttfbr  tli\e  act  od^- 
mitted;  the  defendailt^may  jf^id'-th^  general  issue,  and  |lv^^  tij^ecM. 
iiiatter  In  ^idencei  in  case  of  judgment  for  defendant,  he  shall  have  costs 
as between-aftorney  anch^iljnl.'''       -  ='  '   -  "'^-'-''■■'-^    ^   - 

S;105.  R^les,  &^  of  conMissldti^  andf  assfsCanfit  renidv^ble  by  tor^ 
tichftfri  iiHif 'the  CbWbf  KihgVB^CH  only;  but  to  coMnu^s  in  ^W'util^ 
declared' aM;  "•  -•    ■   •"'    "  ^'  •"  '  '"^  "•"'  '-      '  '•    '"-'*" 

S.  106.  Application  for  writ  of  certibrdifi  to  be  made  to  the  judges  littihg 


Attract  qfthe  PuiMe  General  StatuUs.  513 

,rfn|.(H9pr|^  M^l  ioa  days'  aodee  (o  begurep  to  tlie.oqmmiwtioPOTi  previous  to 
the  a]ipIicatiQn :  commiasionerB  may  abow  eaute  in  the  tot  instanee. 

^.  .,.  S,,]07^  Pair^.applyiiiglbr  thewxit  |q  enter  into,  a  veoogiiizascc^  wi^ 
9x^n^9h  v^.ike  wmid[  6Ql^  with oonditioD  tofvoeeeute^and  ia  oawi  of 
ifdlure,  to  pay  coits. 

.  .,..3*  108.  If  ^eenre  quashed^  the  lame  ie  to  be  notified  to-the  parishes 

.  ^  yfJi^ek  they  have  been  .directed;  but  the  judgment  not  (a  afieoi  eadeting 

3«.109^  Inte|;pretation  clause. 
Cap.  77. — ^An  Act  lor  repealing  the  Duties  on  Starc^  Stone  Botdes^- Sweets 
pr  n^ade  Wines^  Mead  or  Meiheglin,  and  on  ScaldMard  macte  from  wood. 

[14th  August,  1834.] 

Cap.  78. — ^An  Act  for  the  amendment  of  the  Proceedings  and  Practice  of 

the  High  Court  of  Chancery  in  Ireland^  [14th  August^  1834.] 

Cap.  79. — ^An  Act  to  amend  the  Law  relating  to  Insolvent  Debtors  in  India. 

[14th  August,  1834.] 
Cap.  80. — An  Act  to  provide  for  the  Repayment  to  the  Governor  and  Com- 
pany of  the  Bank  of  England,  of  one-foiurth  part  of  the  Debt  due  from  the 
Public  to  the  said  Company,  in  pursuance  of  an  Act  passed  in  the  last 
Session  of  Parliament  [14th  August^  1834.] 

Cap.  81.r7-An  Act  to  amend  an  Act  of  the  third  year  of  King  Geoige  the 
Fourth,  for  regulating  Turnpike  Roads  in  England,  so  far  as  the  same 
relates  to  th^  Weights  to  be  carried  upon  Waggons  with  Springs. 

[15th  August,  1834.] 
Cap.  82. — An  Act  to  amend  and  extend  an  Act  of  the  second  year  of  his 
present  Majesty,  to  effectuate  the  Service  of  Process  issuing  firem  the 
Courts  of  Chancery  and  Exchequer  in  England  and  Ireland. 

[15th  August,  1834.] 
S.  1.  All  the  provisions  in  the  2  Wm.  4,  c.  33,  relating  to  suits  con- 
cerning lands,  &c.  situate  in  England,  Wales,  or  Ireland,  shall  be  extended 
to  suits  concerning  charges  or  liens  on  land,  or  money  vested  in.  public 
securities  or  shares  in  public  companies;  and  the  provisions  in. the  said  act 
authcorising  the  said  courts  to  direct  the  service  of  process  on  defendanU^ 
in  Great  Britain,  Ireland,  or  the  Isle  of  Man,  to  be  good  service,  extendad 
to  defendants  resident  in  any  place  out  of  Great  Britain  and  Ireland. 

S.  2.  Where  it  shall  appear  on  affidavit  that  a  defendant  cannot  be  per- 
sonally served,  or  that  he  cannot  be  found,  or  secretes  himself  to  avoid 
being  served,  the  court  may,  by  order,  substitute  such  service  as  it  sha]! 
think  reasonable. 
Cap.  83. — An  Act  to  amend  an  Act  passed  in  the  third  year  of  his  present 
M^esty,  intituled,  "  An  Act  for  Shortening  the  time  fequared  in  daims 
oi  Modus  deciuuindi,  or  Exemption  firom  a  Dischaige  of  Tithes." 

[15th  Avgust,  18^4.] 

S.  1.  Defendants  in  suits  instituted  since  the  passing  c^f  the  2  &  3  W.  4, 

c.  100,  for  the  recovery  of  tithes,  or  &r  invalidating  claims  of  a  modus 

decimandi,  or  an  exemption  from  a  discharge  of  tithes,  for  lands  in  respect 

whereof  no  tithes  nor  any  composition  have  been  actually  paid  within 
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sixty  years  prerioiu  to  the  passiDg  of  Ais  act,  taay,  with  the  content  of 
the  plaintiffs,  pay  the  amount  of  the  costs  incurred  by  them  into  the  Bank 
of  England,  in  the  name  of  the  accountant  general,  to  the  account  of  the 
suit;  and  in  every  such  case  all  further  proceedings  shall  be  stayed  imtil 
the  end  of  the  next  session  of  parliament. 

S.  2.  After  next  session  plaintifi  to  give  notice  to  defendants  of  their 
intention  to  proceed;  in  which  case  defendants  shall  be  entitled  to  have 
such  money  back  again. 

S.  3.  If  plaintiff'  accepts  the  costs  all  ftirther  proceedings  to  be  aban- 
doned. 

S.  4.  Successors,  heirs,  and  executors  of  plaintiff^  whose  suits  are  so 
stayed,  may  revive  suits  after  next  session,  or  take  such  costs. 

S.  5.  A  judge  of  the  court  in  which  a  suit  has  been  commenced,  may, 
on  sufficient  cause  shown,  permit  suits  to  be  proceeded  with. 

S.  6.  This  act  not  to  prevent  the  prosecution  of  claims  made  before  the 
passing  of  the  recited  act. 

Cap.  84. — An  Act  to  apply  a  Sum  of  Money  out  of  the  Consolidated  Fund 
and  the  Surplus  of  Grants  to  the  Service  of  the  year  1834,  and  to  appro- 
priate the  Supplies  granted  in  this  Session  of  Parliament. 

[15th  August,  1834.] 

Cap.  85. — An  Act  to  amend  an  Act  passed  in  the  first  year  of  his  present 
Majesty,  to  permit  the  general  Sale  of  Beer  and  Cider  by  Retail  in 
England.  [15th  August,  1834.] 

Cap.  86. — An  Act  to  explain  certain  Provisions  in  an  Act  of  the  third  and 
fourth  years  of  his  present  Majesty,  to  provide  for  the  Election  of  Magis- 
trates and  Councillors  for  the  several  Burghs  and  Towns  of  Scotland, 
which  now  return,  or  contribute  to  return.  Members  to  Parliament,  and 
are  not  Royal  Burghs.  [15th  August,  1834.] 

Cap.  87. — An  Act  to  explain  certain  Provisions  of  an  Act  of  the  third  and 
fourth  years  of  the  reign  of  his  present  Majesty,  to  alter  and  amend  the 
Laws  for  the  Election  of  the  Magistrates  and  Councils  of  the  Royal 
Burghs  in  Scotland.  [15th  August,  1834.] 

Cap.  88. — ^An  Act  for  the  more  effectual  Registration  of  Persons  entitled  to 
Vote  in  the  Election  of  Members  to  serve  in  Parliament  in  Scotland. 

[15th  August,  1834.] 

Cap.  89. — ^An  Act  to  amend  the  Laws  relating  to  the  Customs. 

[15th  August,  1834.] 

Cap.  90. — An  Act  to  amend  an  Act  made  in  the  third  and  fourth  year  of 
the  reign  of  his  present  Majesty,  intituled,  "  An  Act  to  alter  and  amend 
the  Laws  relating  to  the  Temporalities  of  the  Church  of  Ireland." 

[15th  August,  1834.] 

Cap.  91. — An  Act  to  continue  for  one  year,  and  from  thence  to  the  end  of 
the  next  Session  of  Parliament,  the  several  Acts  for  regulating  the  Turn- 
pike Roads  which  will  expire  during  the  present  or  before  the  end  of  the 
next  Session  of  Parliament,  and  to  amend  the  several  Acts  regulating  the 
Post  Roads  in  Ireland.  |[15th  August,  1834.] 
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Cap.  92. — An  Act  for  the  abolition  of  Fines  and  Recoveries,  and  for  the 
substitution  of  more  simple  modes  of  Assurance,  in  Ireland. 

[15th  August,  1834:] 

Cap.  93.— An  Act  to  amend  the  Laws  relating  to  Appeals  against  Summary 
Convictions  before  Justices  of  the  Peace  in  Ireland.    [15th  August,  1834.] 

Cap.  94. — An  Act  to  enable  his  Majesty  to  invest  Trading  and  other  Com- 
panies with  the  Powers  necessary  for  the  due  conduct  of  then:  Affairs,  and 
for  the  Security  of  the  Rights  and  Interests  of  their  Creditors. 

[15th  August,  1834.] 

Cap.  95. — An  Act  to  empower  his  M^esty  to  erect  South  Australia  into  a 
British  Province  or  Provinces,  and  to  provide  for  the  Colonization  and 
Government  thereof.  [1 5th  August,  1 834.] 

Cap.  96.-^Att  Act  to  enable  the  Commissioners  of  Sewers  for  the  City  and 
Liberty  of  Westminster,  and  part  of  the  County  of  Middksex,  to  make 
a  new  Stewer  at  Bayswater  in  the  County  of  Middlesex. 

[15th  August^  1834.] 
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Tbb  new  publications  mentioned  by  onr  Paris  Correspondent  axe  the  following:-^ 
1.  CW«  Penal  de  Br^sU,  traduit  par  M,  Victor  Toucher,  Avocat'Ctniral  a  Rennet, 
being  a  continoatien  of  fab  Collection  of  the  Civil  and  Criminal  Laws  of  Modem 
States.    We  have  already  mentioned  his  translation  of  the  Austrian  Penal  Code  as 
n.  nsefnl  and  well-eiecuted  work,  and  the  present  publication  merits  the  same 
psnise.    Of  tiie  BrAsitian  system  itself  it  is  to  be  observed,  that  there  is  no.  juiy, 
and  that  the  only  check  upon  the  discretion  of  the  judge  is  the  Code,  in  which  the 
maximum  and  minimum  of  punishment  are  commonly  prescribed.    M.  Foucher  is 
also  editing  the  Works  of  Carr6,  the  seventh  and  eighth  volumes  of  which  hvre 
appeared,  and  has  lately  published  a  meritorious  tract  on  the  Interpretation  of 
Iavs.    %  A  work  by  Professor  Dufour,  of  Toulouse,  on  the  History  of  Law  and 
Legisla^n,  in  which  he  takes  occasion  to  review  the  Codification  question.    His 
opinions  on  the  whole  appear  to  be  unfavourable  to  Codification.    3.  .M.  Finheiro 
Ferreira,  the  distinguished  writer  on  the  Law  of  Nations,  has  published  a  new  and 
Taiuable  worJc  «n  that  subject,  entitled,  Prineipa  du  Droit  Public  ConstUutiamnel 
MmmiftrU^'.  et  c(es  Gem,  ou  Manuel  du  Citoyen  sous  tin  Gouvernement  Represeutatif, 
in  three  volumes.     The  work  is  composed  in  a  moderate  spirit  of  liberalbm. 
4.  Sundry  Collections  of  Laws  enacted  since  1789,  many  of  which  are  not  to  be  found 
in  the  official  Bulletins,  so  that  editions  by  private  persons  are  required.    M.Isam- 
bert's  Collection,  under  the  title  of  Fandectes  Fran^aises,  promises  by  all  accounts 
to  be  the  cheapest  and  the  best.    His  chief  competitor  in  this  department  is  M. 
Duvergier.    5.  Traits  du  Domaine  Public,  &c.  by  Professor  Froudhom,  of  Dijon, 
already  known  by  a  work,  De  I* Usufruct  et  da  Droits  d* Usage;  6,  The  first  part  of 
a  Recucil  des  TrMt^s  de  Commerce  et  de  Navigation  de  la  France  avec  les  Puissances 
itrangeres  depute  la  Paix  de  Westphalie,  ^,  by  two  empUnfis  of  the  foreign  depart- 
ment, MM.  Hauterive  and  de  Cussy.    7.  The  third  volume  of  M.  Pardessus*  great 
work,  entitled.  Collection  des  Lois  Maritimes  ant^rieures  au  18e  siecle,  honourably 
mentioned  in  a  former  number  of  this  work.    M.  Fardessus  has  also  put  forth  a 
learned  Memoir  on  the  origin  of  the  Droit  Coutumier  in  France  and  its  state  till  the 
13th  century.    8.  The  last  work  on  French  Procedure  is  that  of  M.  Boncenne,  Pro- 
fessor of  Poitiers.    The  works  of  two  of  his  predecessors  (Pigeau  and  Carr^)  are 
almost  purely  practical;  only  in  particular  places  are  theoretic  notions  to  be  found. 
That  of  a  third  (  Berriat  St.  Prix)  is  little  more  than  a  guide  to  lectures.  M.  Boncenne 
has  been  the  first  to  unite  practice  and  theory.    The  first  part  of  the  third  volume 
has  appeared,  and  reaches  to  Art.  173,  inclusive.    9.  Elemens  dn  Droit  Public  et 
Administratift  ou  Exposition  M6thodique  des  Prineipes  de  Droit  Public  Positif,  avec 
Vindication  des  Luis  ^  rapptti.     Par  M.  Foucart,  Avoeat,  Professeur  de  Droit  Admi" 
nistratifa  Poitiers.     Only  the  first  part,  containing  the  Public  Law  of  France,  has 
yet  appeared,  of  which  he  has  supplied  a  useful  compendium,  though  the  arrange- 
ment of  his  subjects  is  far  from  judicious. 
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The  Rivue  Etranghe  de  Legidaiion,  edited  by  M.  Foeliz,  is  continaed  with  tlie 
same  spirit  and  ability  with  which  it  commenced.  We  copy  from  the  Augast 
number  the  following  particulars  as  to  Greece :  "  We  have  just  received  Le 
Code  Penal  and  La  Loi  CammunaU,  The  law  as  to  the  organization  of  the  civil 
courts  and  the  courts  of  commerce  has  also  been  published.  In  each  eparchy 
there  will  be  one  justice  of  the  peace  at  the  least ;  in  each  arrondissement  one 
court  of  first  instance.  All  the  commercial  towns  will  have  courts  of  commerce. 
There  will  be  two  courts  of  appeal,  and  one  supreme  court,  called  the  Areo- 
pagus. The  jurisdiction  of  these  Courts  will  extend  to  all  citizens  without  distinc- 
tion. The  judge  of  the  peace  will  have  his  registrar  and  two  assistants.  The 
tribunal  of  first  instance  will  be  composed  of  a  president,  three  judges  at  leant, 
a  proeureur  du  rot,  a  substitute,  a  registrar,  and  four  assistants.  The  president  of 
the  Court  of  Cominerce  must  be  a  jurisconsult;  he  will  be  assisted  by  two  judges 
and  four  clerks,  taken  from  the  commercial  class.  The  Court  of  Appeal  wtU  be 
composed  of  a  president,  five  judges,  a  clerk,  the  prvcumir  du  rai,  a  s«bstitnte»  and 
the  registrar.  The  Areopagus  will  have  a  president,  a  vice-president,  five  judges, 
the  proeurenr  du  roi,  his  substitute,  and  a  registrar. 

"M.  Philip  Dnpin  has  been  elected  Batonnier  of  the  Order  of  Advocates,  beating 
M.  Mtiuguin  by  a  small  majority.  M.  Philip  Dnpin  is  the  younger  brother  of 
M.  Dupin  Ain4,  the  President  of  the  Chamber  of  Deputies,  and  of  M.  Charies 
Dnpin,  the  author  of  the  celebrated  work  on  the  Commercial  Power  of  Great  Britain. 
He  is  esteemed  a  man  of  decided  ability,  but  of  a  careless  unambitious  chatsetev* 
Opportunities  of  entering  the  Chamber  of  Deputies  have  been  offered  to  bim«  but 
an  have  been  hitherto  declined. 

We  have  received  the  report  of  the  celebrated  copyright  case  «f  Wheaion  and 
Peters  from  America,  and  propose  to  give  some  account  of  it  in  our  nent  Nnnb^« 
pur  present  opinion  is  decidedly  in  favour  of  Mr.  Wheaton. 


X    ^ 
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EVENTS  OF  THE  QUARTER. 


As  another  number  of  this  work  will  appear  before  the  meetings  of  Parliament,  we 
shall  here  confine  ourseWes  to  topics  of  recent  occurrence,  and  postpone  to  a  fiiture 
and  more  fitting  opportunity  such  remarks  as  we  may  have  to  ofier  on  the  expected 
changes  in  the  law. 

Sir  John  Leach,  the  Master  of  the  Rolls,  died  on  the  16th  of  September  hat, 
at  Edinburgh ;  and  Sir  Charles  Pepys  has  been  appointed  to  succeed  him,  with 
the  general  approval  of  the  public  and  the  profession.  Sir  Edward  Sugde&^s 
admitted  pie-eminence  as  an  equity  lawyer  gave  him  high  claims,  and  l^r  William 
Home  was  also  put  forward  by  his  fHends  on  the  strength  of  former  iU-usage  and 
an  alleged  promise  6f  the  Chancellor,  but  it  was  hardly  to  be  expected  that  the 
government  would  quit  the  direct  line  of  preferment,  and  pass  over  a  crown  oflScer 
of  Sir  C.  Pepys'  ability,  without  much  more  cogent  motives  than  have  been  made 
known.  There  is  no  truth  whatever  in  the  report  that  the  appointment  of  Sir 
Charles  Pepys  was  made  contrary  to  the  wishes  of  the  Chancellor.  He  is  said  to 
have  proposed  it  himself  in  one  of  the  first  letters  he  wrote  from  Edinburgh  afler 
the  death  of  Sir  John  Leach.  The  Solicitor-Generalship,  vacated  by  Sir 
Charles  Pej^s,  was  first  offered  to  Mr.  Biokersteth,  and',  as  might  have  been 
foretold  by  any  person  acquainted  with  his  principles,  refVised.  Mr.  BlekersteA 
could  never  be  induced  to  act  in  relation  to  any  measure  of  legislation  as  an  advo- 
cate, and  it  would  be  equally  impossible  for  him  to  coincide  either  in  jurisprudence 
or  general  politics  with  Lord  Brougham.  On  Mr.  Bickersteth's  refusal,  the 
ministry  are  said  to  have  cast  their  eyes  upon  Mr.  Rolfe,  who  is  the  only  equity 
lawyer  of  note  fortunate  enough  to  possess  a  seat  in  Parliament.  Whether  he  will 
have  the  place  or  not  is  still  unknown,  but  the  difficulty  in  making  a  selection  is 
another  proof  of  the  pressing  necessity  of  placing  a  certain  number  of  seats  in 
Parliament  at  the  disposal  of  the  crown.  Whilst  the  present  system  lasts,  the 
best  (which  is  not  unifoniAy  the  most  popular)  government  will  be  constantly  in 
danger  of  being  weakened  or  broken  up  by  accident.  It  was  a  fatal  mistake  to 
diange  the  House  of  Commons  from  a  checking  or  controlling  body  into  an 
ocecutive  or  originating  one. 

Another  appointment  that  has  gone  the  round  of  the  newspapers  is  that  of  Mr. 
Charles  Phillips  to  the  office  of  public  prosecutor  in  the  new  Metropolitan  Criminal 
Court,  at  **  about  20002.  a  year."  On  inspecting  the  act  we  find  no  mention  of  any 
office  of  the  kind ;  and  as  the  act  contains  a  clause  providing  for  the  costs  of 
private  prosecutors,  we  can  hardly  think  that  any  such  office  was  contemplated. 
The  same  paragraph  intimates  that  Mr.  Charles  Phillips  Has  also  had  the  refusal  of 
an  Indian  judgeship,  worth  60002.  a  year,  from  the  Chancellor,  and  is  to  be  made  a 
king's  counsel  immediately.  As  to  the  promised  silk  gown  we  say  nothing,  but  as 
to  the  Indian  judgeship,  his  lordship  has  certainly  been  offering  one  in  another  quarter, 
where  he  was  equally  sure  of  a  refusal,  though  it  is  shrewdly  suspected  that  he  had 
no  such  judgeship  in  his  gift.    His  motive  was  probably  the  wish  to  make  or  con- 
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cUfiM  a  frUnd,  but  surely  the  means  ara  unworthy  of  him.  It  were  useless,  how- 
ever, to  remonstrate  with  his  lordship  on  the  folly  of  making  offers  which  be  has  no 
power,  or  promises  which  he  has  no  fixed  intention,'  to  act  upon ;  as  useless  as  to 
preach  to  him  about  the  advantages,  to  say  nothing  of  the  virtue,  of  consistency. 
He  is  evidently  bent  on  descending  from  the  proud  position  he  once  held  in  popular 
esteem, — on  making  the  public  so  soon  as  possible  forget  how  much  as  law  reformers, 
how  much  as  friends  of  education,  they  owe  to  him.  To  judge  from  his  more  recent 
displays  in  oratory,  he  really  seems  to  have  given  up  even  all  outward  respect  for 
principle — ^by  which,  however,  we  are  for  from  meaning  to  assert  that  he  is  dis- 
honest in  the  ordinary  meaning  of  the  term,  but  merely  that  he  has  no  fixed  modes 
«£  thought  or  action,  and  that  all  his  opinions  depend  altogether  upon  his  impulses. 
We  are  very  sorry  to  be  obliged  to  say  so  at  the  present  moment,  for  could  we 
place  the  least  reliance  on  his  more  recent  declarations,  we  should  henceforth  re- 
gard him  as  a  conservative  of  the  best  and  most  enlightened  kind,  and  cast  our 
apprehensions  of  rash  schemes  of  alteration  to  the  winds.  His  late  praises  of  the 
-House  of  liOids  are  most  particularly  encouraging.  In  our  last  number  we  re* 
maiked,  in  allusion  to  the  bills  then  pending,  '*  Most  of  them  will  pass  the  House 
of  Commons,  which  is  now  too  much  under  the  influence  of  popular  prejudice  for 
legal  reforms  to  be  properly  discussed  in  it  The  House  of  Lords  is  our  only  hope 
on  such  occasions,  and  there,  we  doubt  not,  all  the  crude  and  ill-considered  en- 
actments of  each  of  them  will  be  lopped  off."  Both  in  his  later  speeches  and  in 
his  article  in  the  Edinburgh  Review,  Lord  Brougham  avows  the  same  opinion  ; 
and  it  is  to  be  hoped  the  avowal  will  be  borne  in  mind  when  the  Local  Court  and 
Arrest  Bills,  whose  fate  will  probably  be  decided  by  popular  prejudice  in  the  Lower 
House,  shall  reach  the  Higher  House  of  Parliament.  Another  recent  inconsistency 
has  been  father  ungenerously  adduced.  It  seems  that  Lord  Brougham  took  oc- 
easion,  at  a  city  dinner,  to  propose  the  health  of  Sir  Edward  Sugden  and  the 
Bar,  in  a  speech  highly  flattering  to  the  learned  gentleman  and  the  profession, 
though  widely  difierent  in  tone  and  sentiment  from  the  manner  in  which  he  formerly 
spoke  of  the  learned  gentleman  and  the  profession  in  parliament.  Now,  in  our 
opinion,  a  speech  of  this  kind  proves  nothing  ;  it  is  called  for  by  the  occasion,  and 
ought  not  to  be  remembered  after  it ;  except,  indeed,  by  the  individual  whose  injured 
feelings  it  was  obviously  intended  to  compose.  In  the  same  manner  Lord  Denman's 
speech  at  Bristol  on  proposing  the  health  of  Sir  Charles  Wetherell,  in  which  he 

^  No  less  than  five  instances  of  breach  of  faith  on  the  part  of  the  Chancellor  sne 
currently  repeated  in  the  bjest-informed  legal  circles  at  the  present  time.  The 
apology  commonly  made  for  him  by  his  friends  reminds  us  of  that  made  for  Lord 
Granby,  to  which  Junius  alludes  as  follows  :  *'  In  the  two  next  articles  I  think  ws 
are  agreed.  You  candidly  admit  that  he  cften  makes  suchpromues  c$itis  a  virtue  in 
him  to  violate,  and  that  no  man  is  more  assiduous  to  provide  for  his  relations  at  the 
public  expense.  I  did  not  urge  the  last  as  an  absolute  vice  in  his  disposition,  but 
to  prove  that  a  careless  disinterested  spirit  is  no  part  of  his  character  j  and  as  to 
lihe  other,  I  desire  it  may  be  remembered,  that  J  never  descended  to  the  indecency 
of  inquiring  into  his  convivial  hours.  It  is  you.  Sir  WtLUan  Draper,  10AO  fcote  taken 
patns  to  represent  your  friend  in  the  character  of  a  drunken  landlord,  who  deals  out  hk 
promises  as  liberally  as  his  liquor,  and  vnll  suffer  no  manio  leave  his-table either  sorrouful 
or  sober.  None  but  an  intimate  friend,  who  must  frequently  have  sean  him  in  those 
unhappy  disgraceful  moments,  could  have  described  him  so  well." 
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earnestly  noommended  moderatioii  in  poHiks,  deieriFes  eommeodMoD  niaHad  of 
blame.  It  was  certainly  in  the  ttricteist  keeping  with  the  judicial  cbaraot€fc/^aiid>tB 
known  to  have  been  almott  initantaneoiisly  prodnetive  ci  the  hi^|ipieat  msi^  as 
regards  the  magistracy  and  chief  inhabitants  of  the  place. 

The  only  passages  relating  to  Legal  Reform,  in  the  King's  Speech  at  the^elois^ 
of  the  Se«ion«  were  the  following  :— 

"  I  have  not  failed  to  observe  with  approbation,  that  you  have  direeted  your 
attention  to  those  domestic  questions  which  more  immediately  afiect  ibe  geofu^A 
welfare  of  the  community,  and  I  have  had  much  jiatisfaction  in  sanctioning  yonc 
wise  and  benevolent  intentions  by  giving  my  assent  to  the  Act  for  theAmimdmeiit 
and  better  Administration  of  the  Laws  relating  to  the  Poor  in  England  and  Walev 
It  will  be  my  duty  to  provide  that  the  authority  necessarily  vested  in  commissionem 
nominated  by  the  crown,  be  exercised  with  temperance  and  caution ;  andXenteitain 
a  confident  expectation  that  its  prudent  and  judicious  application,  as  well  as  the 
discreet  enforcement  of  the  other  provisions  of  the  Act,  will,  by  degrees,  remedy  the 
evils  which  at  present  prevail ;  and  whilst  they  elevate  the  character,  will  increase 
the  comforts  and  improve  the  condition  of  my  people. 

**  The  amendment  of  the  Law  is  one  of  your  first  and  most  important  duties ; 
and  I  rejoice  to  perceive  that  it  has  occupied  so  much  of  your  attention.  The 
establishment  of  a  Central  Court  for  the  trial  of  offences  iu  the  metropolis  and  its 
neighbourhood,  will,  I  trust,  improve  the  administration  of  justice  within  the  populous 
sphere  of  its  jurisdiction,  and  afford  a  useful  example  to  every  other  part  of  the 
kingdom. 

"  To  the  important  subjects,  of  our  jurisprudence  and  our  municipal  corporations^ 
your  attention  will  naturally  be  directed  early  in  the  next  session.  You  may  always 
rest  assured  of  my  disposition  to  co-operate  with  you  in  such  useful  relormaUons." 

Our  expectations  have  been  most  agreeably  disappointed  by  the  mode  in  which 
the  Central  Board  of  Poor  Law  Commissioners  has  been  filled ;  namely,  by  the  japr 
pointment  of  Mr.  Frankland  Lewis,  Mr.  Shaw  Lefevre  and  Mr.  NichoU,  to  be  Com- 
missioners, and  of  Mr.  Chad  wick  to  be  Secretary.  Still  thinking  that  Mr.  Chadwiek 
had  fairly  merited  a  commissionership,  we  are  certainly  not  prepared  to  say  that 
either  of  the  actual  Commissioners  could  be  advantageously  displaced  for  him,  bdw 
that  his  valuable  services  are  otherwise  secured.  Mr.  Frankland  Lewis,  th% 
president,  has  long  been  considered  (notoriously  by  Canning)  as  one  of  the  best 
practical  statesmen  and  men  of  business  of  his  time.  Mr.  Shaw  Lefevre  en- 
joyed a  high  reputation  both  at  the  University  and  the  Bar,  and  has  received  a 
good  training  for  an  administrative  department  of  afiairs  at  the  Colonial  Office.  Mr* 
Nicholl,  in  co-operation  with  Mr.  Becher,  was  the  chief  originator  of  the  Southwell 
system  of  management ;  at  the  time  of  his  appointmeot  to  his  present  office,  he 
was  principal  manager  or  agent  for  the  Bank  of  England  atBirminghani»  and  wei«» 
informed,  gave  up  a  larger  and  securer  income  than  he  receives*  Mr.  Shaw  Le« 
fevre  also  gave,  up  the  situation  of  Under  Secretary  to  the  Colonies,  worth  170(U<  or 
1800/.  a  year;  and.  Mr.  Lewis  resi^;ied  the  representation  of  Radnorshire.  No. 
change  of  political  opinion  was  required  of  Mr.X^ewis;  and  his  acceptance 
of  the  situation  received  the  cordial  t^j^roval  of  his  friends.  The  provineiaL 
commissionei'ships  are  left,  it  is  understood^  at  the  exclusive  disposal  of  the 
Board,  who  are  resolved  on  exercising  the  strictest  impartiality  in  disposing  of 
them  :  indeed,  as  they  will  be  obliged  to  act  with  reference  to ,  the  inibrmatiim 
supplied  from  the  provinces,  the  success  of  the  bill  will  depend  in  a  great  measure 
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ttfoii'  «iMlr  «hoie^    flMBredrpe  4ibout  one  ^oiisatid  cftfididfttes  of  almost  al(  grades 
«Mt€OiidMiMi»>i>f  society. 

TIm-  HHvapapara  opposed  to  the  bill  arail  tbemselyes  of  eveiy  pos&ible  oppor- 
tunity of  raising  a  prejudice  againtt  it ;  and  with  this  view  they  bave  lately  fallen 
finil  of  a  meritorious  magistrate,  Mr.  Sbntt.  Two  or  three  children  being  brought 
before  bim  on  the  charge  of  escaping  from  the  woikhotise  witb  the  workhouse 
deilke»,  instead  of  infilcting  tbe  pmiishment  of  imprisonment  (which  be  might 
have  iiiffieled),  he  simply  told  the  overseer  or  keeper  to  take  them  home  and 
wllip  them,  winch  really  appears  to  us  tbe  most  sensible  and  humane  course 
that  eovAd  be  pursued.  By  changing  whip  into  flog — a  term  ricb  in  associations 
of  ernelly — and  representing  the  obildren  as  quitting  the  workhouse  from  no 
other  motives  than  a  laudable  feeling  of  independence  and  the  wish  to  earn  a  liveli- 
hood for  themselves, — which  to  any  one  acquainted  witb  the  general  character  of 
workhouse  children,  is  ridiculous, — tbe  journals  have  contrived  to  make  Mr.  Shutt 
a  parallel  for  the  worst  monsters  of  antiquity.  Yet  we  .distinctly  remember,  that 
when,  not  long  ago,  some  country  magistrates,  at  sessions,  sent  two  or  three  boys 
of  tbe  same  age  to  prison  for  apple-stealing  or  some  equally  trifling  offence,  one 
of  tbeseTery  papers  exclaimed,  bow  much  better  had  it  been  to  give  them  a  sound 
floggingasd  tend  them  home. 

The  sympathy  expended  on  tbe  reporter  excluded  from  tbe  Mary-le-bone 
Police  Office,  is  also  palpably  misplaced.  A  reporter  of  parliamentary  debates 
must  be  a  man  of  education  and  ability ;  the  only  necessary  qualification  for  a 
reporter  of  police  matters  is  a  certain  perception  of  tbe  ludicrous,  and  so  long 
as  he  can  excite  laughter,  be  evidently  cares  little  for  justice  or  truth.  Those 
cates  only  are  selected  which  give  scope  to  bis  peculiar  talent,  aod  he  thinks 
nothing  of  reducing  and  colouring,  when  light  and  shade  would  otherwise  be 
wanting  in  the  sketch.  Every  person,  therefore,  who  appears  at  a  police- office, 
runs  the  risk  of  being  made  tbe  laughing-stock  of  his  acquaintance  for  a 
week;  end  with  this  fear  before  their  eyes,  there  can  be  no  doubt  that  the 
majority  of  persons  suffering  from  minor  offences  against'  the  law,  as  tbe  mis- 
conduct of  hackney-coaefamen  &c.,  do  actually  decline  appearing  ihere,  to  tbe 
great  encouragement  of  oflenders  of  the  sort.  For  a  fixed  sum,  to  be  shared 
amongst  tbe  reporters,  it  is  understood  that  any  given  case  may  be  suppressed  ; 
unless  it  happens  to  be  one  of  the  grossly  disgusting  class,  which  they  generally 
reserve  for  the  public,  as  a  shopkeeper  reserves  a  pecutiarlyfine  dish  for  an  epicure. 
Far  then  from  thinking  police  reporters,  as  at  present  constituted,  a  benefit,  we 
think  them  a -positive  nuisance.  They  check  the  administratiofi  of  jestice  ;  tbey, 
debtee  the  morals  by  pandering  to  the  corrupt  tastes  of  the  commVinity ;  whilst,  by 
thAr  notorious  disregard  of  accuracy,  they  bave  long  rendered  themselves  totally 
uieies»  as  a  eheclb  That  reporters 'have  no  general  right  to  remain  in  a  police-office, 
is  "plain :  m  all  preHihitaary  inquiries,  fbr  instance,  the  magistrates  would  certainly 
bejustifred  in' excluding  them.  We  are  hot  frufliciently'acquainte'if  with  the  facts 
to  say  whether  this  reportei^  was  legidiy  tuitted  on^ ;  but  we  know  thai  the  intimar 
tien  from  the  Home  Office  copied  by  the  tiewspapers,  was  only  sent  in  icbnsequence 
of'Mr.Shutt's  declaring,  that,  havitig  afforded  the  gentleman  an  opportunity  of  trying 
the  right,  by  Meeting  him  twice,  he  should  tak^  no  fuirther  notice  of  him. 

Mr*  Cfssswefl,  of  the  Northern  circuit,  has  recieived  a  silk  gown. 

•The  4)«estion  of  precedence  between  the  Lord  Advocate  and  tbe  Attorney  Ge- 
neral has  been  determined  in  favour  of  the  latter.'  The  office  of  Attorney  General' 
was  not  in  the  olden  time  of  such  high  importance  as  now ;  which  obviously 
originated  the  doubt. 


IttS  E0eni$  0/  He  QmtUit. 

W«aMobUgid  topotipoiieiNtf  ivviewef  tba  CmaMMil  Law  B4i»«rt,  u  tl«o  % 
pronused  article  on  the  claim  of  Sir  Augustas  d'Este  to  tli«  rank  of  a  |KUica  of 
tU  blood  rojal  of  Hanov«r« 


NOTICE  TO  CORRESPONDENTS. 

Wo  ai«  obliged  to  a  conespondont  for  the  Report  of  the  United  Cleilu*  Society. 
We  eordially  wish  that  society  success ;  and  it  appears  to  be  as  well  conducted  and 
as  thriving  as  its  supporters  could  desire. 

An  article  will  shortly  appear  upon  the  subject  suggested  by  D.  F. 


ERRATA. 

In  Tol.  li.  p.  866,  note,  it  is  related  of  Lord  EUenborougfa,  that  on  his  Mlurn 
from  Hone's  trial  he  suddenly  stopped  his  carriage  at  Charing  Cross  and  exclaimed, 
"  It  just  occurs  to  me  that  they  sell  the  best  black-puddings  at  this  shop  of  any  ahop 
in  London;  luy,  $ir"  It  should  be fruy  lic;  and  subsequent  inquiries  have  led  the 
writer  to  believe  that  it  was  ltd  herring*  instead  of  black  puddingi  that  tempted 
the  learned  judge  to  stop. 

Ante  (No.  25),  p.  143,  the  quotation  beginning  at  line  20  should  be,  *'Thoy 
seldom  look  forward  to  posterity  who  never  look  backward  to  their  ancestors." 


(    BSS8    ) 


LIST  OF  NEW  PUBLICATIONS. 

A  Compendium  of  Mercantile  Law.  By  John  William  Smith,  of  the  Inn^r 
Temple,  Esq.  Barrister  at  Law.    In  8vo.  price  15<.  boards,  pp.  554. 

The  Law  relating  to  the  Duties  on  Probates  and  Lettters  of  Adnunistiation  in 
England,  and  inventories  of  Personal  or  Moveable  estates  in  Scotland,  and  on 
Legacies  and  Successions  to  Personal  or  Moveable  Estates  in  Great  Britain  -,  also 
the  Roles  and  Practice  of  the  Legacy  Doty-ofRce  in  London,  and  correct  copies 
of  the  Forms  used  in  the  Department,  with  Instructions  for  filling  them  up. 
By  Thomas  Gwynne,  Esq.  Comptroller  of  the  said  Duties.  In  8vo.  price  9s« 
boards,  pp.  f  S3. 

[The  best  book  of  the  sort  that  has  yet  appeared.] 

The  Act  for  the  Amendment  of  the  Poor  Laws,  with  Practical  Introduction, 
Notes  and  Forms.  By  John  Frederick  Archbold,  Esq.  Barrister  at  Law.  In  12mQ. 
price  ds.  boards,  pp.  162, 

[We  shall  review  the  several  books  on  this  subject  collectively.] 

The  Act  for  the  Amendment  and  Better  Administration  of  the  Laws  relating  to 
the  Poor,  with  Explanatory  Notes  and  a  copious  Index.  By  John  Tidd  Pratt,  Esq. 
Barrister  at  Law,  who  assisted  in  preparing  the  Bill.  In  l^mo.  2$.  6d,  sewed, 
pp.  140. 

The  Pobr  Law  Amendment  Act,  with  a  Commentary  on  the  Powers  of  the 
Commissioners;  and  a  General  Introductory  View,  showing  how  the  Act  affects 
the  Law  of  Relief,  Settlement,  Removals,  and  Appeals ;  with  the  changes  made 
in  Gilbert's  and  other  Incorporations ;  also  an  Account  of  the  dropped  clauses, 
not  included  in  the  Act,  but  recommended  in  the  Report  of  the  Commissioners. 
By  William  Theobald,  Esq.  Barrister  at  Law,  the  Drawer  of  the  original  Bill  for 
the  Commissioners.    In  12mo.  price  6«.  boards,  pp.  196. 

A  Digest  of  ail  the  Election  Reports,  from  the  earliest  to  the  present  time,  in- 
cluding the  Cases  at  Common  Law,  with  a  copious  Index:  By  Charles  F.  F. 
Wordsworth,  Esq.  of  the  Inner  Temple,  Barrister  at  Law.  In  8vo.  price  10s.  6d. 
boards,  pp.  191. 

A  Summary  of  Colonial  Law,  the  Practice  of  the  Court  of  Appeals  from  the 
Plantations,  and  of  the  Laws  and  their  Administration  in  all  the  Colonies ;  with 
Charters  of  Justice,  Orders  in  Council,  &c.  &c.  &c.  By  Charles  Clark,  Esq.  of 
the  Middle  Temple,  Barrister  at  Law.    In  8vo.  price  £l  45.  boards,   pp.  746. 

[To  be  reviewed  in  a  future  Number.] 

The  Practice  at  the  Chambers  of  the  Judges  of  the  Courts  of  Common  Law  in 
Civil  Actions.  By  William  Bagley,  Esq.  of  the  Inner  Temple,  Special  Pleader. 
In  ISmo.  price  10s.  boards,  pp.  433. 

[The  Practice  at  Chambers  of  the  Judges  is  now  a  roost  important  part  of  the 
practice  of  the  Courts.    Mr.  Bagley's  statement  of  it  appears  to  be  correct.] 

The  Science  of  Legal  Judgment ;  a  Treatise,  designed  to  show  the  materials 
whereof,  and  the  process  by  which  the  Courts  of  Westminster  Hall  construct  their 
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Judgments;  and  adapted  to  practical  and  general  use  in  the  Discussion  and 
Determination  of  Questions  of  Law.  By  James  Ram,  of  the  Inner  Temple, 
Barrister  at  Law.    In  8vo«  pricQ  iQs»  boards,  pp«  94i§«         , 

[Tliis  worlc  richly  merits  an  article  to  itself:  on  a  cursory  perusal  the  matter 
strikes  OS  to  be  interesting,  and  the  plan  original.] 

A  Review  of  the  Chandos  Peerage  Case,  adjudicated  1803,  and  of  the  Preten- 
sions of  Sir  Samuel  Egerton  Brydges,  Bart,  to  designate  himself  per  Legem  Terre 
Baron  Chandos  of  Sudeley«  By  George  Frederick  Behz,  Esq.  Lancaster  Herald. 
In  8 70.  price  10s.  boards. 

[This  work  appears  to  us  to  prove  most  conclusively  that  Sir  Samuel  Egerton 
Brydges  has  no  title  whatever  to  the  barony.] 

Tlie  Practice  of  the  Law  in  all  its  Departments ;  with  a  View  of  Rights,  In. 
jaries,  and  Remedies,  as  ameliorated  by  recent  Statutes,  Rules,  and  Decisions ; 
showing  the  best  Mode  of  creating,  perfecting,  securing,  and  transferring  Rights ; 
the  best  Remedies  for  every  Injury,  as  well  by  Acts  of  Parties  themselves^  as  by 
Legal  Proceedings;  and  either  to  prevent  or  remove  Injuries;  or  to  eofoiee 
specific  Relief,  Performance,  or  Compensation.  And  the  Practice  in  Arbttnrtions'; 
before  Justices;  in  Courts  of  Common  Law ;  Equity ;  Ecclesiastical  and  Spiritual; 
Admiralty;  Prize;  Court  of  Bankruptcy;  and  Courts  of  Error  and  Appeal, 
With  New  Practical  Forms.  Intended  as  a  Court  and  Circuit  Cumpaoton. 
By  J.  Chitty,  Esq.  of  the  Inner  Temple,  Barrister.  In  2  vols,  royal  8vo.  Part  I^. 
price  16s,  pp.  61i6. 

[The  farther  Mr.  Chitty  proceeds,  the  more  do  we  beeoaie  convinced  of  the 
merits  and  great  utility  of  this  publication.  We  shall  devote  another  artic!<&  to 
it  before  long.] 
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TO  THE  FIRST  TWELVE  VOLUMES  OF   THE 


LAW  MAGAZINE. 


A. 


Abatement,  pleas  in,. proposed  amend- 
meats  of,  vi.  275,  332. 

Abduction,  punishment  for,  i.  136. 

Abeyance,  oi  the  fee,  i.  79, 121 ;  freehold 
caonet  -be  placed  in,  except  by  the  act 
of  law^  557 ;  observations  on  the  doc- 
tiine  of,  558 ;  with  relation  to  an  estate 
pur  autre  vie,  559. 

AboTttOD,  attempts  to  produce,  punish- 
ment of,  i.  134. 

Acceptance  of  goods.  See  Fraudi,  Statute 

of- 

Account,  action-  of,  proposed  abolition  of, 
ili.  409, 

Actions,  personal,  plans  for  abolishing  or 
improvmg,  iii.  409 ;  division  of,  414  ; 
improvements  in  the  law  of  proposed, 
vi.  250,  326  ;  expediency  of  retaining 
different  forms  of  actions  discussed,  250. 

real,   abolition  of  proposed,   iii. 

51  er  seq. ;  398 ;  opinions  relating  to, 
404 ;  abstract  and  analysis  of  bill  for 
limitation  of,  v.  518  ;  vi.  504. 

Adlington,  Mr.,  evidence  of  as  to  a  Ge- 
neral Register,  viii.*40l. 

Administrators.     See  H^xemiors, 

Admiralty  and  Prerogative  Courts,  Report 
of  the  Select  Committee  upon,  noticed, 
X.  252,  493 ;  reviewed,  xi.  447  $  their 
opinions  contrasted  with  the  recommen- 
dations of  the  Real  Property  Commis- 
sioners, 450 ;  the  abolition  of  provincial 
courts  universally  recommended,  457. 

Advowson,  how  conveyable,  i.  273, 278  ; 
distinction  between  an  advowson  de- 
pendant and  in  gross,  278 ;  freehold  of, 
m  whom  it  is,  563 ;  what  evidence  of 
early  title  necessary  to,  vii.  408. 

Age,  medical  inquiries  concerning,  v.  344. 

Agreements,  classification  of,  v.  376 ;  con- 
struction of  the  Statute  of  Frauds  as  to 
agreements  respecting  lands,  377 ;  ad- 
missibility of  parol  evidence  with  rela- 
tion to  such  agreements,  i6. ;  whether 
several  stamps  necessary  where  severU 


agreements  are  included  in  one  paper, 
ix.  382  ;  inequality  of  the  stamp  duties 
on,  xii.  352. 

Alderson,  Mr.  Justice,  appointment  of,  v. 
253 ;  removed  to  the  bench  of  the  Ex- 
chequer, xiL  263. 

Alexander,  Lord  Chief  Baron,  his  judg- 
ment in  the  case  of  Lewes  v.  Morgan, 
ii.  463. 

Allowance,  system  of,  under  the  Poor 
Laws,  described,  ix.  253;  its  pernicious 
effects,  ib,  et  seq. 

Ambiguity,  patent  and  latent,  distinction 
between,  li.  530 ;  where  parol  evidence 
admissible  to  explain,  vii.  413. 

America,  law  reform  in,  vi.  127;  im- 
portance of  studying  the  legal  institu- 
tions of,  128 ;  various. systems  of  equity 
in,  130  et  seq. ;  changes  in  the  real 
property  law  of,  153;  examples  of 
unsuccessful  legislation 'in,  154;  en- 
lightened mode  of  cultivating  jurispru- 
dence in,  157  :  penitentiary  system  of. 
Report  of  the  French  Commissioners  on, 
X.  113  ;  account  of  the  American  pri- 
sons, 115;  advantages  of  the  system, 
119;  mode  of  governing  the  peniten- 
tiaries, 122  ;  the  two  methods  pursued 
in  America,  of  solitaiy  labour,  and 
silent  labour  in  company,  compared, 
124 ;  effects  in  the  reformation  ot  con- 
victs, 129  ;  expense,  132 :  forensic 
eloquence  of  America,  examples  of  in 
Mr.  Webster*s  speeches,  xii.  1 1 1 — 1 54. 

Amos,  Mr.,  his  Law  Lectures  at  the  Lon- 
don University,  i.  687;  iv.  516;  vi. 
142 ;  vii.  258  ;  viii.  534 ;  xi.  278. 

Ancient  demesne,distinguished  from  copy- 
hold, i.  554;  lands  held  in  are  pio- 
perty  of  freehold  tenure,  ib. ;  proposed 
abolition  of,  viii.  9, 

Annuity,  is  an  hereditament,  281  ;  for  life 
is  not,  ib, ;  by  what  statutes  not  affected, 
282 :  action  of  annuity  proposed  to  be 
abolished,  iii.  410 ;  the  law  as  to  an- 
nuities given  by  will,  collected,  y.  385 ; 
when  considered  as  general  legacies,  t6. } 
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as  to  inyestmenia  for  answering  them, 
392;  determination  of,  393;  time  of 
payment,  395 ;  limitation  of,  367  ;  when 
a  charge  of  annuities  passes  a  fee»  ib. : 
the  question  whether  goods  consUtuta 
a  good  consideration  for  under  the 
Annuity  Act,  discussed,  vii.  Ill — 114. 

Anticipation,  dause  against,  in  wills  and 
settlements,  law  relating  to  collected, 
xi.  83—86. 

Antimony,  effects  of  on  the  ftatnei  ii*  44. 

Appeals,  in  equity,  ought  to  be  restricted, 
i.  41;  probable  increase  in  appeals 
from  the  establishment  of  Local  (Jourts, 
T,  3,  48 ;  inconveniences  of  in  France, 
53 ;  bill  for  establishing  a  new  Court 
of,  z.  253. 

Appropriations,  origin  of,  i.  580. 

Arbitration,  compulsory  system  of,  pro- 
posed by  the  Common  Law  Commis* 
aioners,  iii.  431 ;  opinions  relating  to, 
434 ;  objections,  436 ;  proposed  forms, 
485. 

Arrest,  expediency  of  the  present  law  of 
arrest  in  England  discussed,  ii.  321 — 
371 ;  history  of  the  law,  323 ;  different 
opinions  stated  by  the  writers  on  the 
subject,  327 ;  quotations  from  Scott, 
Johnson,  and  Burke,  on  the  subject  of 
imprisonment  for  debt,  331,  337,  339; 
analysis  of  the  evidence  given  before 
the  common  law  commissioners  on  the 
subject,  340  et  seq. ;  deficiencies  of  the 
present  System,  364;  suggestions  of 
amendments,  368 ;  new  regulations  pro- 
posed  by  the  commissioners  as  to  pto* 
cess,  arrest,  and  bail  ,2 1 1,  37 1 ;  law  re- 
lating to  malicious  arrest  stated,  365,  n, ; 
quenes  circulated  by  the  commissioners 
on  imprisonment  for  debt,  vi.  235 ;  re- 
port ot  the  common  law  commissioners 
on  arrest,  reviewed,  viii.  70 — 122 ;  its 
general  character,  71;  history  and  pre- 
sent state  of  law  of  the  imprisonment  on 
final  process, -73  et  seq.;  statements  of 
the  commissioners  on  the  defects  and 
impolicy  of  the  law  of  arrest,  com- 
mented on,  75  et  teq.;  summary  of  Mr. 
Serjeant  Stephen's  arguments,  dissent- 
ing from  the  rest  of  the  commissioners, 
106 — 121 ;  remarks  on  the  new  arrest 
bill,  xi.  277. 

Arsenic,  chymical  tests  of,  ii.  37* 

Articled  Clerks,  course  of  study  for,  re- 
commended, ii.  84  et  seq. 

Ashbttrton,  Lord,  (Dunning),  life  of,  tii. 
318;  his  birth  and  education,  ih.;  in- 
stance of  his  early  display  of  ability  as 
a  lawyer,  320;  entered  of  the  Middle 
Temole,  321 ;  called  to  the  bar,  322; 
employed  by  the  East  India  Company, 
324;  his  argument  in  Leach's  case, 
326 }  appointed  Solicitor  GeneraJ,  327; 


resigns,  ib, ;  his  character  and  pecu-> 
liariries  as  an  orator,  328 — 331;  anec- 
dotes of  him,  332—386 ;  his  character 
as  a  senator,  336;.  sketch  of  his  politi- 
cal career,  867—340;  raised  to  the 
peerage,  340;  anecdotes  of  his  private 
life,  342 — 345;  his  marriage,  345; 
and  death,  846 ;  authorship  of  Junius 
wrongly  imputed  to  him,  347. 

Assaults,  powers  of  justices  relating  to, 
i.  139;  provisions  of  Lord  Lansdowne's 
Actasto,  138,  139. 

Assignment,  of  term,  in  a  conveyance,  does 
not  require  a  separate  stamp,  iz.  385  ; 
whether  an  assignment  of  a  security 
requires  a  mortgage  stamp,  tfr. 

Assizes  Adjournment  Act,  x.  490. 

Assumpsit,  proposed  amendments  of  the 
pleadings  in,  vi.  305.343. 

Atkinson,  Solomon,  his  Treatise  OH  Con- 
veyancing and  Conveyancer's  Manual 
reviewed,  iv.  84 — ^94;  extracts  from  his 
Life  of  Bradley,  105,  note ;  his  Treatise 
on  Marketable  Titles  reviewed,  ix.  387 ; 
his  editions  of  the  recent  Real  Property 
Acts,  xi.  86. 

Attorneys*  course  of  study  for  recoin- 
mended,  ii.  84  et  seq, ;  remarks  on  their 
emoluments,  iv.  386 ;  propriety  of  keep- 
ing their  duties  distinct  from  those  of 
the  bar,  v.  61 ;  worics  on  the  law  of 
attorneys  reviewed,  429. 

Attornment,  when  it  Was  required,  i.  276; 
abolition  of,  ib, 

Aubarn  Penitentiary,  account  of  the  sys- 
tem of,  X.  115,  123  tl  seq. 

Auction,  sales  by,  generally  presumed  to 
be  fair,  ix.  390. 

Augmentation  Office,  records  contained 
in,  vii.  416. 

Austin,  Mrs.,  beautiful  extract  from  ber 
Preface  to  her  Translation  of  M.  Cou- 
sin's Report,  xii.  132. 

Austin,  Professor,  review  of  his  **  Pro- 
vince of  Jurisprudence  Determined/' 
vii.  298—313;  his  exposition  of  the 
Utilitarian  Theory,  302—312;  high 
excellencies  of  his  book,  298,  3l!2;  his 
Lectures  announced,  viii.  534. 

Awards,  the  subject  of  relief  in  equity 
ag&inst,  considered,  vi.  395 — 404  ;  ef- 
fect of  the  statute  9  &:  10  W.  3,  c.  15, 
396 ;  Sir  John  Leach's  decisions  dn 
the  subject  examined,  400. 


B. 


Bacon,  Lord,  his  opinion  on  the  im- 
portance of  examining  the  principles  of 
judicial  decisions,  v.  385. 

Bacon's  Abridgment,  new  edition  of,  bv 
Gwillim  and  Podd,  reviewed,  vii^  129 
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B«U,  MW  rtgttlatiens  relatin^^  to,  |pro* 
posed  by  the  Common  Law  Commis- 
sion»  iik  211 ;  their  expedltDcy  dis- 
ouased,  372  et  M9« 

BaJLer,  T.,  evidence  of  as  td  a  General 
Register,  viii.  401. 

Banbary  peerage  case  detailed,  ir.  32, 
407. 

Bankers,  origin  and  duty  of,  i.  257. 

Bankrupt  Act ;  efi^ct  of  the  last  Bank- 
rupt Act  on  real  property,  i.  64 — 76 ; 
with  reference  to  the  doctrine  of  rela- 
tion, 66 ;  mode  of  conveyance  by  the 
commissioners,  67  ;  estate  taken  by  the 
assignees  when  the  bankrupt  is  tenant 
in  tail,  69 :  to  what  conveyances  the 
bankrupt  should  be  a  ^rty,  70 ;  effect 
of  the  act  On  powers  in  the  bankrupt, 
71;  on  mortgages,  72;  as  to  the  es- 
tate which  the  bankrupt  has  as  trustee, 
73 ;  trust  deed  for  the  benefit  of  the 
creditors  not  an  act  of  bankruptcy, 
when,  75;  cases  on  the  construction 
of  s.  108  of  the  new  Bankrupt  Act 
collected,  ii.  299,  zii.  79 ;  effect  of 
the  act  upon  transactions  prior  to  its 

?a8siDg,  considered,  iii.  125 — 131,  itii. 
6 ;  liability  of  bankrupt  under  second 
commission  considered,  iv.  127 — 130. 

Bankruptcy,  projected  reforms  in  the  law 
of,  V.  254 ;  copy  of  the  bill  to  esta- 
blish a  Court  in  Bankruptcy,  610; 
new  regulations  relating  to  the  plea  of 
bankruptcy,  vi.  317,  345 ;  objections 
to  the  new  Court  of,  511,  vii.  255; 
orders  promulgated  by  it,  vii.  247; 
return  relating  to  the  despatch  of  busi- 
ness, 506,  n. ;  proposed  extension  of 
the  Bankrupt  Law,  viii.  112;  defects 
of  the  new  jurisdiction,  530. 

Bar,  anecdotes  illustrative  of  the  early 
history  of,  iv.  420 ;  objections  to  the 
present  mode  of  admitting*  to  the  bar, 
viii. ,  134 ;  copy  of  the  Report  of  the 
Common  Law  Commissioners  on  calls 
to  the  bar,  li.  530. 

Baring,  A.,  evidence  of  as  to  a  General 
Register,  viii.  425. 

Bayley,  Mr.  Baron,  his  opinions  respect- 
ing unlicensed  medical  practice,  v. 
.1!^ ;  address  of  on  his  retirement  from 
the  Kind's  Bench,  252 ;  and  from  the 
Bench  altogether,  xi.  544. 

Beaumont,  M.,  and  M.  de  Toc^ueville, 
report  of  on  the  American  Penitentiary 
System,  reviewed  and  commended,  z. 
1 13  et  teq. 

Bell,  J.,  K.C.,  evidence  of  as  to  a  Ge- 
neral Register,  viii.  394. 

Belliogham,  trial  of,  iii.  169. 

Benchers  of  the  Inns  of  Court,  observa- 
tions on  the  power  of,  viii.  134;  proposed 


change!  is  to  admiMona  to  th^bar, 
140. 

Benefit  societies,  mposed  bill  relating  to 
described,  1. 661. 

Bentham,  Mr.,  his  opinion  of  English 
law  and  lawyers,  i.  190,  192  ;  his  pe- 
titions for  justice,  &e.  ii.  234 ;  mis- 
representations of  exposed  by  the  an- 
ther of  Juridical  Letters^  iii.  389 ;  his 
Works  and  opinions  on  the  law  of  evi- 
dence commented  on,  vi.  353  et  ieq% ; 
his  opinions  of  Lord  Brougham  quoted, 
614  ;  his  pamphlet  on  Lord  Brougham 
reviewed,  vii.  162;  his  death,  viii. 
281. 

Banger,  M.  de,  speech  of  on  the  trial 
of  the  ex-ministers  of  France,  v.  272. 

Berrey,  G.  J.,  his  edition  of  the  new  Real 
Property  Acts,  zi.  86. 

Best,  Lora  Chief  Justice,  created  Lord 
Wynford,  and  deputy  speaker  of  the 
House  of  Lords,  ii.  470 ;  his  doctrines 
on  the  subject  of  the  vesting  of  estates 
controverted,  iv.  73,  78. 

Bickersteth,  Mr.,  K.  C,  evidence  of  as 
to  a  General  Register,  viii.  404. 

Bigamy,  punishment  of,  i.  137. 

Bills  of  ezchanfire,  history  and  nature  of, 
i.  254 ;  division  into  foreign  and  In- 
land, ib. ;  analogy  between  them  and 
promissory  notes,  iii.  119:  new  rules 
of  court  relating  to  the  pleadings  on, 
vi.  225 ;  inquiry  into  the  title  to  by  in- 
dorsement, viii.  122—129. 

Bill  of  Lading,  origin  and  nature  of,  i. 
249  ;  effect  of  transfer  of,  iv.  368. 

Bimbanm,  Dr.,  work  of,  on  tithes  in  Ger- 
many, reviewed,  vii.  148. 

Birth,  proofk  of  life  existing  at,  v.  360 ; 
no  fractions  of  a  day  allowed  as  to, 
vii.  418 ;  on  what  days  a  person  at- 
tains majority,  419. 

Blackstone,  Sir  W.  the  recent  editions  of 
his  Commentaries  reviewed,  viii.  143 — 
163 ;  his  opinions  on  military  law  con- 
troverted, ix.  73,  n. 

Blewitt,  Reginald,  satirical  i>oem  of 
on  the  Court  of  Chancery,  reviewed,  i. 
124. 

Bolland,  Mr.  Baron,  remarks  on  his  ftp- 
pointment,  iii.  296. 

Bonds,  remedies  on,  compared  with  thdse 
on  covenants,  iii.  382--388. 

Borough  English,  to  be  abolished,  viii.  6. 

Bottomry,  contract  of,  described,  i,  249. 

Bristol,  the  Special  Commission  at,  inquiry 
into  the  powers  of,  vii.  391 — 404;  char- 
ters of,  393  ;  remarks  on  them,  396 ; 
cases  relating  to  the  Bristol  Corpora- 
tion, 400. 

Brodrick,  W.,  brief  notice  of,  iv.  517. 

Brokers,  their  origin  and  duties,  i.  262» 
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Broaghun,  Henry,  his  speech  on  the 
ftroeodmentof  the  law,  i.  367  ;  hU  re- 
sistance of  Mr.  Taylor's  motion  on 
Chancery  Reform  censured,  366 ;  his 
speech  for  Ambrose  Williams  reviewed, 
with  extracts,  ii.  102 ;  his  first  Local 
Court  Bill  abstracted  and  commented 
on,  iv.  237  ;  his  conduct  on  the  Equity 
Judp  Bill,  242 ;  his  great  public 
services,  511;  particulars  of  his  ap- 
pointment to  the  Woolsack,  v.  253. 

,  Lord  Chancellor,  review  of  his 

Local  Court  Bill,  v,  1 — 50 ;  measures 
of  Chancery  B«fonn  introduced  by 
him,  520,  vi.  513;  his  judgment  in  a 
Scotch  appeal  case,  vi.  232  ;  his  con- 
duct with  reference  to  the  Bankruptcy 
Court  Hill,  and  the  despatch  of  busi- 
ness in  Chancery,  commented  on,  514, 
515;  Mr.  Bentham's  charges  s^^ainst 
him  examined,  vii.  162 ;  remarks  on 
his  mode  of  discharging  his  duties  as 
chaucellor,  174;  characteristic  anec- 
dote of  him,  175;  proposed  reforms  by, 
257,  503 ;  his  first  reported  judgments 
reviewed,  358 ;  his  judgment  in  Church- 
man v.  Ireland,  at  variance  with  the 
prior  decisions,  ib,\  new  doctrine 
sought  to  be  established  by  his  deci- 
sion  in  Jones  y.  Scott,  359 ;  his  argu- 
ments in  support  of  it  examined,  366 
et  $eq.  ;  consequences  of  the  decision, 
371 ;  his  plan  of  a  new  appellatejuris- 
diction,  viii.  279  :  his  plans  of  Chan- 
ceiy  Reform  discussed,  529 ;  increase 
of  his  retiring  salary,  530 ;  his  scheme 
for  the  division  of  the  chancellorahip, 
ix.  231,  X.  253 ;  his  new  Local  Court 
scheme  alluded  to,  ix.  232 ;  discussed, 
392 — 413  ;  various  bills  brought  in  by, 
475,  X.  252,  xi.  544  ;  his  Local  Court 
Bill  rejected,  x.  252  ;  attacks  on  him 
in  the  newspapers  and  Quarterly  Re- 
view, xi.  275  ;  remarks  on  the  defence 
setup  for  him, 277;  animadversions  on 
his  conduct  in  the  case  of  Solarte  v. 
Palmer,  xii.  263;  strange  inconsisten- 
cies displayed  in  his  conduct  and  public 
speeches,  519 ;  his  breaches  of  premise 
to  individuals,  ib. 

Brougham,  W.,  appointed  Master  in 
Chancery,  v.  525;  bill  relating  to 
commitments  for  contempt  brought  in 
by,  vii.  257 ;  Report  of  Select  Commit- 
tee on  Registration  drawn  up  by,  vii. 
279 ;  his  bill  for  a  General  Registra- 
tion of  Births,  &c.  xii.  18,  22. 

Burke  and  M'Dougal,  trial  of,  ii.  557  ; 
specimens  from  the  speeches  delivered 
in  defence  of,  579  et  seq, 

Burke,  E.  P.,  his  work  on  Roman  Law, 
reyiewed  and  commended^  iv.  112. 


Burrough,  Mr.  Justice,  biographical  no- 
tice of,  iii.  299. 

Burrow,  Sir  James,  character  of  his  Re- 
ports, iii.  97 ;  quotation  from  the  pre- 
face, iv.  11. 

Burrows,  Dr.,  his  work  on  Insanity,  iii. 
169. 

Burton,  Mr.,  his  Elementary  Compen« 
dium  of  the  Law  of  Real  Property, 
noticed,  i.  265 ;  his  death,  447. 

Burying  in  churches,  i.  583. 

Bushe,  C.  J.  of  Ireland,  quotations  from 
his  address  to  the  jury  on  the  trial  of 
the  Bottle  Rioters,  iii.  336. 

Butler,  Charles,  character  of  bis  writings 
on  real  property  law,  i.  57 ;  review  of 
his  Life  of  D'Aguesseau,  iv.  115  ;  hia 
opinions  on  legal  reform,  123  ;  sugges- 
tions of  as  to  the  best  mode  of  registra- 
tion, 288 ;  death j  and  biographical 
sketch  of,  viii.  281. 


C. 


Cabot,  Sebastian,  memoir  of,  noticed,  viii. 
437. 

Camden,  Lord  Chancellor,  life  of,  ix.  34 ; 
his  family,  birth,  and  education,  ib. 
35  ;  called  to  the  bar,  36  ;  his  want  of 
success,  and  introduction  to  business, 
37;  made  Attorney-General  by  Pitt, 
39;  introduces  the  bill  for  extending 
the  Habeas  Corpus  Act,  40  ;  C.  J.  of 
the  Common  Pleas,  41  ;  his  conduct 
on  the  trial  of  Wilkes's  actions,  and 
popularity  in  consequence,  42—46: 
created  Baron  Camden,  46 ;  his  oppo- 
sition to  the  taxing  of  America,  47 ; 
appointed  Lord  Chancellor,  48 ;  his 
conduct  on  the  Com  Exportation  In- 
demnity Act,  50 ;  his  breach  with  his 
colleagues,  and  dismissal,  51 ;  his  judi- 
cial character,  52  ;  his  opinions  on  tb« 
Copyright  Act,  54 ;  his  opposition  to 
Lord  North,  56 ;  his  contest  with  Lord 
Mansfield  on  the  law  of  libel,  57  ;  pre- 
sident of  the  council,  58  ;  in  opposition  to 
the  coalition  ministry,  59  ;  again  presi- 
dent of  the  council,  t6. ;  create<i  viscount 
and  earl,  60;  introduces  the  regen<^ 
measures,  ib,;  supports  Mr.  Fox's 
Libel  Bill,  61 ;  his  death,  62 ;  charac- 
ter and  anecdotes  of  him,  ib, 

Campbell,  Mr.,  his  speech  on  the  Registry 
question,  v.  198 ;  his  evidence  as  to  a 
General  Register,  viii.  380  ;  appointed 
solicitor  general,  ix.  233 ;  attorney 
general,  xi.  545. 

Canal  Shares,  are  real  estate,  unless  made 
personalty  by  the  act  of  parliament,  ix. 
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CiAoii  Ltv,  history  of,  yii.  264 ;  its  de- 
fected 267. 

Cttpxtnl  PoDishment,  general  remarks  on» 
YB.  l—^S  7  subject  of,  discasaed,  xi. 
283  ;  ezamination  of  the  objections 
mude  to  it, -^  1st,  its  cruelty,  2o4 ;  2d, 
its  want  of  terror,  ib. ;  the  retention  of, 
necessary  for  want  of  a  severe  secondary 
ptHttshtt)ent,290 ;  objection  to  the  right 
of  infiicting  capital  punishment  con- 
sidered, 291 ;  ODJection  that  it  is  irre- 
imssibYe,1298 ;  its  advantages,  299 ;  ob- 
jection to  its  public  inflictiou,  303. 

Carriers,  origin,  duties,  and  divisions  of, 
i.  24i5 ;  law  of,  stated,  vi.  429—461 ; 
considered  as  private  bailees,  430 ;  as 
public  servants,  435  ;  limitation  of  their 
nability  by  notice,  439;  new  act  relating 
to,  442 ;  general  summary  of  the  law, 
445. 

Caiy,  Henry,  Commentary  on  Littleton 
edited  by,  reviewed,  iii.  152. 

Cathcart,  Mr.,  hisTranslation  of  Savigny's 
History  of  Roman  Law,  noticed  and 
commended,  vi.  188,  n. 

Caveat  emptor,  maxim  of,  where  applica- 
ble to  a  sale  of  goods,  iii.  192,  197. 

Caveat,  proposed  as  part  of  a  system  of 
registration,  iv.  283. 

Central  Criminal  Court,  bill  for  establish- 
ing, xi.  544. 

Chadwick,  J.,  forthcoming  Treatise  on 
Police  by,  viii.  534;  appointed  secre- 
tary to  the  Poor  Law  Commissioners, 
xii.  520. 

Champerty  and  Maintenance,  law  of  dis- 
cussed, xi.  369 ;  division  of  the  subject, 
373 ;  cases  relating  to,  375. 

Chance,  H.,  his  work  on  Powers  reviewed, 
vii.  115-129. 

Chancel,  pews  or  seats  in,  who  may  dis- 
pose of,  i.  578  ;  in  whom  the  freehold 
IS,  ib. ;  who  is  to  repair  it,  585 ;  how 
far  it  can  be  the  freehold  of  an  individual, 
u.  13. 

Chancery,  Court  of,  account  of  its  present 
state  and  defects,  and  proposed  reforms 
in,  i.  32—45,  349—366 ;  Mr.  Welles- 
le^'s  History  of,  reviewed,  iii  140; 
history  of  the  new  Equity  Judge  Bill, 
iv.  240 ;  projected  reforms  in  Chancery, 
v.  255  ;  introduction  of  bills  and  regu- 
latiohs  for  reform  of,  520,  vi.  513,  vii. 
257,  503 ;  new  orders  in,  vii.  243,  xi. 
246 ;  progress  and  plans  of  Chancery 
Keform,  viii.  279,  529,  ix.475  ;  Chan- 
cery Regulation  Bill,  x.  253 ;  defects 
in  Its  working,  xi.  546. 

Charities,  on  bequesu  to,  i.  296 ;  how 
debts  and  legacies  to  be  paid  in  case  of 
hequest  to,  303 ;  form  of  uequest,  306 ; 
defects  in  conv^ances  to,  cured  by 
9  G.  4.  c.  95.-^909. 


Charter-party,  contract  of,  described,  i. 
248. 

Chitty,  J.,  his  edition  of  Blackstone  te- 
yiewed,  viii.  152 ;  his  Practice  of  the 
Law  reviewed  and  commended,  x.  139. 

Christie,  J.  H.,  evidence  of,  as  to  a  Gene- 
ral Register,  viii.  393. 

Chose  in  action,  definition  of,  iii.  181 ;  is 
not  property  under  that  term  in  the 
Stamp  Act,  ix.  383. 

Church,  pews  in,  i.  277,  vii.  285,  (see 
Pew);  limitation  to  the  rights  of  the 
church  proposed,  viii.  44;  opinions  on 
the  subject,  51 — 58. 

Church  Livings,  charges  on,  v.  399 ;  sta- 
tutes relating  to,  400;  cases  relating 
to,  401. 

Church-rate,  new  regulations  relating  to, 
proposed,  vii.  21. 

Circuits,  present  inconveniences  of,  v.  5. 

Civil  law,  on  the  study  of,  in  England,  ii. 
482—522  ;  history  and  progress  of, 
traced,  ib, ;  neglect  of  the  civil  law  in 
this  country,  519;  works  of  Messrs. 
Spence  and  Burke  on,  reviewed,  iv.  109 ; 
Mr.  Hogg's  Lecture  on  the  Study  of,  re- 
viewed, vi.  172. 

Clearing-house,  described,  i.  259. 

Clergyman,  arresting,  i.  188 ;  new  mode 
of  correction  of,  proposed,  vii.  25  et 
teq. ;  emblements  of  the  clergy,  zi. 
387—393. 

Clocks,  Mr.  Coventry's  learning  on  the 
comparative  authority  of,  vii.  418. 

Cockburn,  A.  E.,  work  of,  on  the  Reform 
Act,  noticed,  viii.  173 ;  and  W.  C. 
Rowe,  their  Election  Cases,  x.  146. 

Codification  Controversy,  1.  613 ;  ii.  227 ; 
statement  of,  by  Mr.  Butler,  iv.  125 ; 
M.  Meyer's  work  on,  244. 

Coke,  Sir  Edward,  character  and  merite  of 
his  Commentaiy  on  Littleton,  i.  62; 
character  and  authority  of  his  Reporte, 
iv.  8. 

Coleridge,  Mr.  Serjeant,  his  edition  of 
Blackstone  reviewed  and  commended, 
viii.  143. 

Colonies,  what  statutes  are  binding  in,  vii. 
417. 

Colour,  practice  of  giving,  to  be  abolish- 
ed, vi.  311. 

Combinations  to  refuse  the  payment  o  f 
taxes,  illegality  of,  vi.  425 — 429. 

Combinations  and  Combination  Laws, 
history  and  progress  of,  xi.  143 ;  report 
of  the  Commons'  committee  of  1824 
on,  153 ;  act  of  5  Geo.  4,  159 ;  its 
pernicious  consequences,  161 ;  report 
of  the  committee  of  1825, 163 ;  act  of 
6  G.  4  passed,  166 ;  sketch  of  ite  provi- 
sions, ib, ;  its  unsuccessful  results,  167  ; 
present  state  and  character  of  the  com- 
binations among  workmen,  168 ;    de* 
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clarttion  of  the  workpeople  of  Man- 
chester, 174 ;  the  Dorsetshire  labour- 
ers' case  discussed,  and  legality  of  their 
conviction  shown,  460. 

Commerce,  French  courts  of,  v.  57. 

Commission  of  Inquiry  into  the  Law  of 
Real  Property,  copy  of,  i.  177;  into 
the  course  of  proceedings  in  the  Courts 
of  Common  Law,  coj^y  of^  178 ;  of 
Inquiry  into  the  Criminal  Law,  copy 
of,  X.  483. 

Commissioners,  Chancery,  propositions  of, 
i.  42,  43,  357 ;  appointment  of  Real 
property  and  Common  Law  Commis- 
uoners,  i.  183 ;  of  Criminal  Law  Com- 
missioners, X.  254. 

Common,  right  of,  proposed  mode  of 
pleading,  vi.  311. 

Common  Law  Commissioners,  appoint- 
ment of,  i.  182 ;  their  proceedings 
noticed,  446,  684 ;  ii.  232,  478.  708  ; 
iii.  292;  iv.  243,  615;  v.  266;  vi. 
243,  517  ;  vii.  502  ;  viii.280. 531 ;  ix. 
232  ;  X.  492  ;  queries  circulated  by,  on 
pleading  aod  practice,  ii.  672  ;  on  the 
Welch  judicature,  676  ;  on  the  regula- 
tion of  the  Courts  and  the  dispatch  of 
business,  677 ;  review  of  their  First 
Report,  on  the  dispatch  of  business  in 
the  Courts  of  Law,  and  on  process,  ii. 
135—178,  320—392;  their  proposed 
regulations  as  to  process,  arrest,  and 
bail,  211  ;  discussed,  372;  review  of 
their  Second  Report  on  Real  and  Per- 
sonal Actions,  Verification  of  Docu- 
ments, Examination  of  Parties  and 
Witnesses,  Interpleader,  Arbitration, 
Pleadings,  Variance,  Tender  and  Pay- 
ment into  Court,  &c.  iii.  396 — 505  ;  of 
their  Third  Report*  on  Pleading,  Prac- 
tice, Jury  Trial,  &c.  &c.,  vi.  249 — 
326 ;  their  proposed  regulations  on  those 
subjects,  326-— 347;  review  of  their 
Fourth  Report,  on  Arrest,  viii.  70—122 ; 
of  their  Fifth  Report,  on  Local  Courts, 
X.  162—188  ;  copy  of  their  Sixth  Re- 
port, on  calls  to  the  bar,  xi.  530. 

Common  Law  Courts  of  England,  ac- 
count of  the  constitution  and  practice 
of,  i.  185  ^  seq, ;  454  et  seq, ;  sug- 
gested improvements  for  the  dispatch  of 
business  in,  ii.  135  et  seq, ;  proposed 
new  powers  to  be  vested  in,  iii.  418  $t 
teq, ;  opening  of  the  Court  of  Common 
Pleas,  xi.  547. 

Common  Pleas,  Court  of,  defects  of,  ii. 
151 ;  injurious  effects  of  the  Serjeants' 
monopoly,  i6. ;  abolition  of  that  mono- 
polar, XI.  547  ;  rules  of  court  made 
under  the  Fines  and  Recoveries'  Act, 
xi.  257.  xii.  268. 

Conciliation,  Courts  of.  Lord  Brougham's 
plan  for  establishing,  considered,  v.  35 ; 


documents  relating  to,  38 ;  principles 
of,  explained,  41 ;  objections  to,  42. 

Condition  of  re-entry  in  exchange  deeds, 
eflPect  of,  vii.  414. 

Conditions  precedent  and  subsequent, 
what  words  have  been  held  to  import, 
with  reference  to  questions  of  vesting, 
iv.  72. 

Conscience,  definition  of,  viii.  149. 

Considerations,  division  of,  ii.  250;  exe- 
cuted and  executory,  254. 

Contempt,  alteration  in  the  law  of,  iv. 
410;  bill  relating  to,  vii,  257. 

Contingent  interests,  references  to  the  law 
as  to  distinctions  in  releases,  devises, 
and  assignments  of,  vii.  408. 

Contingent  remainders,  proposed  changes 
in  the  law  of,  viii.  16. 

Contract,  definitions  of,  i.  530 ;  by  whom 
it  may  be  made,  532  ;  contracts  avoided 
by  statute,  ii.  238 ;  immoral,  241  ;  of- 
fending against  public  policy,  ib. ; 
fraudulent,  243;  legal  incidents,  and 
rules  for  the  interpretation  of,  522  et 
seq, ;  admissibility  of  parol  evidence  to 
explain,  &c.  530. 

Conveyancers,  their  opinions  at  variance, 
and  no  where  collected,  vii.  409 ;  their 
duty  as  defined  by  Mr.  Coventry,  410. 

Conveyancing,  series  of  articles  on,  i.  54 
(remarks  on  some  popular  wriiefs  on 
conveyancing);  i.  265,  546;  iL  66, 
256;  iiL341. 

— history  of  English  convey- 
ancing, ii.  612  et  seq.;  character  of 
modem  writers  on,  iv.  80;  review  of 
works  on  by  Messrs.  Coventry,  Stewart 
and  Atkinson,  ib,  vii.  405,  ix.  387 ; 
remarks  on  the  difference  between  the 
practice  of  conveyancing  and  the  prac- 
tice of  the  Courts,  ib. 

Cooper,  C.  P.,  on  the  Court  of  Chancery 
&c.,  reviewed,  i.  349 ;  his  Lettres  sur 
la  Chancellerie  &c.,  615,  628 ;  quota- 
tion from  his  evidence  before  the  Real 
Property  Commissioners,  iii.  65  ;  his 
suggestion  for  the  improvement  of  Law 
Reports,  iv.  15 ;  high  character  of  his 
writings  abroad,  244;  communications 
of,  on  Registration,  quoted,  268,  269 ; 
papers  relating  to  Danish  Courts  of 
Conciliation  drawn  up  by  him  for  Lord 
Brougham,  v.  37 ;  review  of  his  Notes 
on  Registration,  190;  his  account  of 
the  Public  Records  reviewed  and  com- 
mended, vii.  420;  extracts  from  letter 
to,  on  the  state  of  law  in  the  Ionian 
Islands,  498. 

Coote,  Mr.,  evidence  of,  as  to  a  General 
Register,  viii.  411. 

Copyhold,  nature  and  incidents  of,  i.  549, 
564;  advantages  and  disadvantages  of 
copyhold   tenure^  viii.   10;   proposed 
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chftDges,  13^  as  (o  stamps  on  court 
rolls  and  surrenders,  ix.  384. 

Cornish,  W.  F.  biographical  notice  of,  iv, 
617. 

Corporation,  aggregate,  words  of  limita- 
tion in  conveyance  to  not  necessary,  ii. 
73 ;  otherwise  if  to  corporation  sole,  ib. 

Corporation  Commission,  its  legality  and 
powers  discussed,  xi.  68;  power  of  the 
crown  as  superintendent  or  as  visitor  of 
corporations,  73 ;  instances  of  similar 
commissions,  75 ;  corporations  exami- 
nable into  before  a  committee  of  the 
House  of  Commons,  78. 

Costs,  present  mode  of  taxing  objected 
to,  V.  1 1 ;  mode  of  amending,  13. 

CounseVs  speeches,  new  regulation  as  to, 
proposed,  vi.  321,  347. 

County  Courts,  reasons  of  their  disuse,  v. 
15  'f  account  of,  x.  164. 

Court  of  Requests,  plea  of  jurisdiction  of, 
to  be  regulated,  vi.  317,  345. 

Courts  of  Westminster  Hall,  present  in- 
convenience of,  and  mode  of  improv- 
ing them  suggested,  iv.  230. 

Covenant,  alteration  in  pleadings  in,  pro- 
posed, vi.  309. 

Covenant,  to  produce  deeds,  expense  of 
ought  to  fall  on  vendor,  vii.  415 ;  law 
relating  to,  uncertain,  ih. 

Covenants,  dependent  and  independent, 
ii.  532 ;  remedies  upon  covenants  com- 
pared with  those  on  bonds,  iii.  382 — 
388 ;  law  relating  to  covenants  exa- 
mined, viii.  31—44 ;  proposed  changes, 
67 ;  covenants  running  with  the  land, 
the  authorities  relating  to  collected  and 
commented  on,  x.  342 — 357. 

Coventry,  Lord  Keeper,  life  of,  xii.  36: 
extracts  from  curious  MS.  account  of 
him,  ib,  et  teq, ;  chosen  Recorder  of 
London,  87  ;  made  solicitor  and  attor- 
ney-general, and  lord  keeper,  38,  39j 
his  speeches  to  parliament,  40 ;  anec- 
dotes of  him,  42 ;  raised  to  the  peer- 
age, 44;  his  conduct  as  a  judge,  46; 
his  death,  48  ;  character  of  him  by 
Clarendon,  51. 

Coventry,  Thomas,  his  edition  of  Wat- 
kins*s  Principles  of  Conveyancing,  his 
Concise  Forms  in  Conveyancing,  and 
his  Readable  Edition  of  Coke  upon 
Littleton,  reviewed,  iv.  94  et  seq,;  his 
work  on  Conveyancers'  Evidence  re- 
viewed, vii,  405;  particular  references 
to  mis-statements  of,  409  et  seq,,  his 
Treatise  on  the  Stamp  Laws  reviewed, 
ix.  380—387. 

Cowper,  Lord  Chancellor,  Life  of,  x.  43 ; 
his  birth  and  funily,  i6»;  his  liaiton 
with  Miss  Culling,  44 ;  called  to  the 
bar,  ib, ;  elected  to  Parliament,  45 ; 
crown  counsel  in  the  State  Trials  of 


1696,  &c.,  ib, ;  his  brother's  trial  for 
murder,  47  ;  his  defence  of  Lord 
Somers  in  parliament,  50;  made  lord 
keeper,  51 ;  his  iinpartiality  and  dis- 
patch, 52 ;  created  Baron  Cowper,  and 
declared  lord  chancellor,  56 ;  presides 
at  Sacheverell's  trial,  58 ;  resigns, 
59;  h\i  '*  Letter  to  Isaac  BickerstafF," 
60 ;  in  opposition  to  the  Tory  ministry, 
62;  re-appointed  chancellor  on  Geo. 
I's  accession,  64;  again  resigns,  65; 
his  judicial  character  and  merits,  ifr.; 
his  speeches  on  the  South  Sea  Bill,  &c. 
68;  and  in  Atterbury's  case,  70;  his 
death,  73  ;  and  character,  75—78. 

Cremieux,  M.,  speech  of,  on  the  trial  of 
the  ex-ministers  of  France,  v.  308. 

Criminal  Informations,  cases  of  applica- 
tion for,  detailed,  ix.  361 ;  rules  re- 
strictive of,  372;  increased  frequency 
of,  375 ;  objections  to,  stated,  376. 

Criminal  law,  of  England,  expected  mi- 
tigation of,  vi.  246;  petition  relatina 
to,  515;  various  measures  introduced 
for  amending,  ix.  478;  commiEsioners 
appointed  to  investigate,  x.  254;  cha- 
racter of  their  first  Report,  xii.  265* 

of  France.    See  France, 

of  Germany.     See  Gtr* 

many. 

Criminals  in  London,  different  classes  of« 
X.  261. 

Cruise,  Mr.,  character  of  his  Digest,  i. 
59. 

Curtesy,  law  of,  stated,  ii.  66;  proposi- 
tions of  the  Real  Property  Commis- 
sioners relating  to,  45 ;  analysis  of  the 
bill  for  amending  the  law  of,  vi.  510. 

Customary  freehold,  proposed  changes  in, 
viii.  14;  remarks  on  by  Sir  J.  Graham, 
16. 

D. 

D'Aguesseau,  Chancellor,  life  of,  by  Mr. 
Butler,  reviewed,  iv.  115. 

Danson,  F.,  and  J.  H.  Lloyd,  their  Mer* 
cantile  Reports,  noticed  and  com- 
mended, i.  265. 

Dawson,  J.  H.,  work  of,  on  the  Law  of 
Attorneys,  reviewed,  v.  429. 

Death  of  parties,  effect  of  on  actions,  ri. 
268 ;  new  regulations  on  the  subject 
proposed,  330. 

Debt,  pleadings  in,  on  specialties  and 
penal  statutes,  proposed  alterations  in, 
vi.  307. 

Debts,  transfer  of,  law  relating  to,  yi. 
103 — 107;  interpretation  of  rule,  that 
choses  in  action  are  not  assignable, 
103 ;  exceptions  to  the  rule  created  by 
statutes,  104;  and  at  common  law, 
106;  what  requisite  to  make  transfer 
binding,  t6. 107. 
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Deceit,  proposed  abolition  of  the  action 
of,  iii.  411. 

Deed,  effect  of  alteration  in,  ii.  540 ; 
siaiiip  duties  on,  ib,  \  when  tenant  for 
life  is  entitled  to  the  deeds,  iii.  346 ; 
requisites  of  deeds,  355  et  seq.;  era- 
sures in,  when  matehal,  356;  filling 
up  blanks  in,  361 ;  effect  of  cancella- 
tion of,  362 ;  sealing,  364 ;  delivery, 
366;  signing,  368;  date,  369;  in 
what  cases  a  deed  requites  more  than 
one  stamp,  iv.  130;  whether  signing 
be  essential,  vii.  410 ;  mistakes  of  Mr. 
Coventry  as  to  the  efibct  of  registration 
and  notice  of,  411 ;  and  as  to  stamps 
on  old  deeds,  i6.;  stamping  of,  after 
execution,  iz.  381  ;  Mr.  Coventry's 
definition  of,  erroneous,  384. 

Defamation,  proposed  abolition  of  suits 
for,  vii.  29. 

Delegates.  Court  of.  Report  of  the  Ec- 
clesiastical Commission  on  the  juris- 
diction of,  V.  451. 

Delivery  of  goods,  in  the  possession  of  the 
seller,  iv.  355;  actual  delivery,  ih»; 
into  warehouse,  ih. ;  to  servant  or 
agent,  356 ;  to  carrier,  ih, ;  construc- 
tive delivery,  different  kinds  of,  360; 
of  goods  not  in  the  seller's  possession, 
364 ;  actual,  ib, ;  constructive,  ib,, 
.  368  ;  part  delivery,  368. 

Demurrer,  amendments  in  law  and  prac- 
tice of  proposed,  vi.  278,  334 ;  as  to 
sham  demurrers,  384. 

Denman,  Mr.,  circumstances  of  his  ob- 
t^iining  a  silk  gown,  ii.  469 ;  appointed 
Attorney  General,  v.  253  ;  Chief  Jus- 
tice of  King's  Bench,  ix.  233 ;  created 
Lord  Denman,  xi.  547. 

D'Este.  Sir  Augustus,  claims  of,  stated, 
vii.  177  ;  circumstances  of  the  Duke  of 
Sussex's  marriage  with  Lady  A.  Murray, 
ib. ;  opinions  of  counsel  on  the  Hoyal 
jVlarriage  Act.  180;  incidental  circum- 
stances connected  with  his  claims  ex- 
plained, 432— 4;i7. 

Detinue,  action  of.  reasons  for  retaining, 
iii.  410;  proposed  alteration  of  plead- 
ings in,  VI.  313,  344. 

Devisee,  for  what  debts  liable,  ii.  81. 

Devises,  fraudulent,  provisions  of  Sir  £. 
Sugden's  Act  relating  to,  iv.  40  ;  devise 
of  after-purchased  lands,  case  of  elec- 
tion raised  by,  vii.  353. 

Dilapidations,  proposed  alterations  in  the 
law  of,  vii  24. 

Dillon,  Sir  John,  pamphlets  by  on  the 
claims  of  Sir  Augustus  d'£ste,  reviewed, 
vii   176,  432. 

Disabilities,  propositions  of  the  Heal  Pro- 
perty Commissioners  relating  to,  iii.  57. 

Piscoutinuance  and  remitter^  doctrines  of. 


ix.  83 ;  remarks  on  the  judgment  of  the 
K.  B.  in  the  case  of  Doe  d.  Cooper  v. 
Finch  relating  to,  82—86. 

Divorce,  parliamentary,  law  of,  vi.  32  ; 
history  of  the  law  of  divorce  for  adul- 
tery, 33 — 38;  difference  of  the  law  iu 
England  and  Scotland,  38  —  40;  at- 
tempts to  alter  the  English  system,  40 — 
43 ;  expediency  of  rendering  the  Eng- 
lish system  uniform  with  the  Scotch,  44. 

Dodd,  C.  £.,  his  edition  of  Bacon's 
Abridgment  reviewed  and  commended, 
vii.  129. 

Donations  mortis  causS,  law  of,  ix.  328 — 
345 ;  how  distinguished  by  the  Roman 
law,  328  ;  inaccurate  definition  of  by 
Bracton,  332 ;  examination  of  cases 
respecting,  333  tt  teq, ;  distinctions 
between  the  civil  law  and  the  law  of 
England  respecting,  344. 

Dorsetshire  labourers,  legality  of  their 
conviction  shown,  xi.  460  et  seq. ;  vin- 
dication of  Mr.  Baron  Williams  from 
the  charges  made  against  him,  466; 
conduct  of  the  speakers  at  the  Crown 
and  Anchor  meeting,  470. 

Dower,  law  of.  expediency  of  altering,  ii. 
652  ;  propositions  of  the  Real  Property 
Commissioners  relating  to,  45;  analy.sis 
of  bill  for  amendment  of.  vi.  509  ;  new 
Dower  Act,  points  atising  on,  xi.  91  ; 
observations  on  it,  xii.  93. 

Dower,  of  bankrupt's  wife,  when  de- 
feated, i.  65;  does  not  exist  in  re- 
mainder after  freehold  estates,  or  in 
mines  not  reduced  into  possession.  268; 
action  of,  to  be  retained,  iii.  50,  398. 

Dower  Uses,  effect  of  conveyance  ta,  on 
purchaser's  will;  vi.  84  ;  cases  relating 
to,  87 ;  Sir  E.  Sugden's  opinion  on,  90; 
dissented  from,  93. 

Drowning,  murder  by,  medical  proofs  of, 
i.  521 ;  provision  made  against,  131. 

Drunkenness,  wheie  contract  avoided  by, 
i.  634. 

Duckworth,  S.,  evidence  of,  as  to  a  Ge- 
neral Register,  viii.  397. 

Duelling,  law  of,  in  England,  examined, 
x.  367 ;  origin  of  the  custom,  968  ; 
Montesquieu's  observation!^  ihereon, 
369;  Lord  Bacon's  hostility  to  the 
practice,  370  ;  trials  of  Hromwich  and 
Oneby,  372,  373 ;  authoti'ies  of  Foster, 
Hale  and  Hawktns  on  the  law  of  duel- 
ling. 374 ;  trials  of  Lords  Mohun  and 
Byron.  375,  376 ;  relaxation  of  the  law 
in  practice,  377  ;  trial  of  Mr.  Stuart  for 
the  murder  of  Sir  A.  Boswell,  378  ; 
and  of  the  parties  concerned  in  the  late 
duel  at  Exeter,  382 ;  Mr.  Justice  Pat- 
teson's  excellent  charge  in  that  case,  ib, 

DumoD,  M.  Sylvain,  his  edition  of  Dupin's 
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Speeches  reviewed  and  commended,  ix. 
117  ;  biographical  notice  of  M.  Dupin 
by.  quoted.  118. 

Dunning.     See  Ashburton. 

Dnpin,  M.  ain^,  quoted  as  to  the  French 
Law  Keports.  iv.  2 ;  review  of  his 
Speeches  at  the  Bar,  iz.  117  ;  biogra- 
phical sketch  of.  118  ;  quotations  from 
nis  speeches.  123  et  teq, ;  his  defence 
of  Ney.  123  ;  his  pleadings  on  behalf 
of  the  Marecbale  Bnine,  128.  129;  his 
defence  of  Savary,  132;  of  Wilson, 
Bruce  and  Hutchinson,  for  aiding  La- 
valette's  escape,  134;  and  of  the  poet 
B^raofi^r,  141 ;  extract  from  his  In- 
augural Discourse  before  the  Academy, 
147. 

Duress,  where  contract  avoided  by,  i« 
343. 

Dwarrls,  F.,  notice  of  his  Treatise  on  Sta- 
I Hit's,  iv.25,  note. 

"Dycff  Sir  J.,  his  Reports,  iv.  7. 


£. 


Eagle,  W..  his  Treatise  on  the  Law  of 
Tithes  reviewed  and  commended,  v. 
181  ;  his  Legal  Argument  on  the  sub- 
ject of  Tithes,  reviewed,  vi.  158. 

Earnest,  what  it  is,  i.  S^tf ;  effects  of,  at 
.  cumiunii  law,  iv.  143 ;  under  tlie  Sta- 
tute of  Frauds,  147. 

Eccleriia^licttl  commission,  first  report  of, 
on  the  jurisdiction  of  tlie  Delegates,  v. 
451  ;  second  repi<rt  of,  reviewed,  vil. 
963  et  ieq. ;  their  inquiries  and  recum- 
niendations  as  to  the  canon  law,  %64; 
the  Ecclesiastical  Courts,  !268  ;  the  pro- 
cedure therein,  ^7S  ;  appeals,  ¥75 ;  tes- 
tamentary law,  279  ;  matrimonial  suits, 
281;  church  seats,  285 ;  dilapidations, 
286;  tithes,  i6. ;  sequestrations,  267; 
correction  of  clergymen,  288 ;  brawl- 
ing, smiting,  and  defamation,  290, 291 ; 
process  of  the  Spiritual  Courts.  29S ; 
compensation,  294 ;  general  delay  and 
expense,  295;  registera,  vestries,  fees 
of  the  clergy,  burials,  &c.,  296,  297  ; 
general  character  of  the  Report,  297. 

Egerton,  Rev.  F.  H.,  his  Life  of  Lord 
Chancellor  Eilcsmere,  reviewed,  viii. 
35S. 

Ejectment,  defects  of  the  action  of,  iii. 
53 ;  anecdote  relating  to,  54 ;  plea  of 
land,  proposed  substitute  for,  399. 

Election  Law,  new  points  of,  on  the  Re- 
form Act.  X.  146;  conflicting  decisions 
on  the  jurisdiction  of  the  election  com- 
mittees, ib.'f  other  points  decided,  156. 

Elegit,  searches  in  sheriff's  office  fur,  not 
allowed,  vii.  417. 


EllenboroQgh,  Lord,  Life  of,  xi.  312  ;  his 
family,  birth,  and  education,  ib. ;  prac* 
tiscs  aa  a  special  pleader,  317  ;  called 
to  the  bar,  318;  his  marriage,  ib. ; 
leading .  counsel  for  Warren  Hastings, 
319  ;  specimens  of  his  speeches  on 
that  trial.  321  ;  made  attorney -general, 
330:  his  prosecution  of  Governor 
Wall,  ifc.;  madeC.  J.  of  the  K.  H., 
and  created  Baron  Ellenboruugh.  331  ; 
his  merits  and  defects  as  a  debater  in 
parliament,  332 ;  accepts  a  seat  in  the 
cabinet,  336 ;  his  introduction  of  "  Lord 
Ellen  borough's  Act,"  337;  a  constant 
opponent  of  mitigation  of  the  criminal 
code,  33^  ;  and  of  changes  in  the  law 
of  real  property,  342;  his  character, 
merits,  and  peculiarities  as  a  judge* 
3 13  ;  his  wit  and  humour,  354 ;  his 
severity  in  libel  prosecutions,  359 ;  au- 
thority of  his  legal  decisions,  362 ;  his 
extraordinary  dispatch,  363  ;  his  ill- 
ness and  death,  ^6 ;  his  personal  ap- 
pearance. 367  ;  summary  of  his  cha- 
racter, 368. 

Ellesmere,  Lord  Chancellor,  Life  of,  by 
the  Rev.  F.  H.  Egerton,  reviewed, 
with  extracts,  viii.  353. 

Emblements,  the  doctrine  of,  applies  only 
to  artificial  profits,  iii.  342 ;  when  te- 
nant for  life  is  entitled  to  them,  t6. ; 
law  relathig  to  the  emblements  of  the 
parochial  clergy,  discussed,  xi.  387  ; 
opinions  relating  to,  quoted,  392. 

Equity  Judges,  objectionable  mode  of 
appointing,  ii.  3ll;  should  have  an 
independent  and  coordinate  jurisdic- 
tion, 320 ;  failure  and  history  of  the 
New  Equity  Judge  Bill,  iv.  %40. 

Error,  defects  in  the  present  practice  of, 
vi.  285,  289 ;  new  regulations  relating 
to,  335. 

Erskine,  Lord,  his  defence  of  flatfield, 
iii.  167,  171. 

Escheat,  definition  and  incidents  of,  i. 
268  ;  inconveniences  of,  viii.  2. 

Estates,  division  of,  i.  268  ;  general  na- 
ture of  equitable  estates,  548  ;  estates 
of  inheritance  described  and  distin- 
guished, ii.  263  et  $eq. 

Estate  Tail,  history  of,  ii.  611 ;  what 
words  create,  259 ;  in  deeds,  ib. ; 
in  wills,  261 ;  privileges  of  tenant  in 
tail.  26.5  ;  roodex>f  passing  his  estate, 
266  ;  his  liability,  270. 

Estoppel,  three  kinds  of,  i.  76  ;  doctrine 
of,  with  reference  to  executory  interests, 
discussed,  76,  82. 

Estrepement,  writ  of,  described,  iii.  352. 

Examination  of  parties,  propositions  as  to, 
iii.  423 ;  of  witnesses  on  interrogatories, 
428,  482. 
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Bscbeqaer,  Conrt  of,  its  defecti,  i.  210. 
Exciiequer  Bill»,  biitor^  and  uature  of,  i. 

tai. 

ilsecution,  learcbf*  in  iheriflf 'i  office  for, 
not  allowed,  vit.  4l7. 

Executors,  substance  of  Sir  Edward  Sug- 
den's  Act  relating  to,  iv.  411 ;  actions 
tgainst,  for  legacies,  to  be  prohibited, 
yi.  $73;  to  be  liable  to  costs,  316, 
345 ;  proposed  regulations  as  to  judg- 
ments against,  316,  344* 

Stecutorship,  devolution  of,  t.  413; 
reason  of  the  rule  relating  to,  ih.  \  why 
previous  probate  is  necessary,  415 ; 
case  relating  to,  417. 

Executory  interests,  bow  transferable,  i. 
76;  limitations  on,  375. 

Executory  devise,  expediency  of,  viii.  19. 

Extent,  effect  of,  on  a  sale  of  goods,  iii. 
136. 


F. 


Factors,  their  office  and  duties,  i.  26t2. 

Ftttua,  progressive  change  of  appearance 
in,  V.  345 ;  proofs  of  foetal  life,  347. 

Fairs,  establishment  and  uses  of,  i.  244. 

Fearne,  Mr.,  remarks  on  bis  Essay  on 
Remainders,!.  55  ;  biographical  sketch 
of,  115;  ingenious  argument  of  in  the 
Stanwix  ease,  v.  357. 

Fee,  when  in  abeyance,  i.  79, 121 ;  na- 
ture and  incidents  of,  553  et  ieq. ;  what 
is,  ii.  67 ;  inlierent  qualities  of,  68 ;  ii 
indeterminable,  69 ;  abeyance  and  en- 
tirety of,  tfr. ;  alienation  of,  rules  re- 
lating to,  71 ;  rule  in  Shelley's  case,  t6. ; 
exceptions  to  it,  73;  devise  of,  what 
terms  necessary  to,  74  «t  teq, ;  in  what 
cases  liable  to  debts  of  parties  trans- 
mitting it  when  liable  to  forfeiture, 
79 ;  base  or  quulified,  what,  82 ;  con< 
ditional,  what,  256. 

Feigned  issues,  trials  of,  to  be  remodelled, 
iii.  411. 

Felons,  ordinary  mental  condition  of,  iii. 
161. 

Fences,  law  relating  to,  collected,  i.  590 
—599. 

Feoffment,  the  generic  term  of  convey- 
ance for  corporeal  hereditaments,  i. 
279  ;  by  tenant  for  life  is  a  forfeiture, 
iii.  343 ;  in  its  strict  sense  means  a 
conveyance  of  the  fee,  ifr. 

Ferrers,  Earl,  trial  of,  iii.  164. 

Fbuds,  history  of,  ii.  609. 

Feuerbach,  M.,  his  interesting  collection 
of  German  Criminal  Trials  reviewed, 
and  examples  given,  ix.  277-«>300,  x. 
385—403. 

Finch,  Sir  Henry,  vi.  46 ;  his  Namotech' 
nta,  1*6, 


Finch,  John,  lord  keeper,  impeached  for 
treason,  v'u  48. 

,  Sir  Heneage,  recorder  of  London, 

vi.  49. 

-*— ,  Heneage,  Earl  of  Nottingham,  life 
of,  vi.  49 — 83.     See  Nottiugham. 

,  Heneage,  Earl  of  AyTesford,  vi, 
83,  84. 

Fines,  origin  of,  ii.  617 ;  different  kinds  of, 
described,  iii.  2  ;  effects  of,  ib, ;  mis- 
chiefs of,  10 ;  substitute  for,  proposed 
by  the  real  property  commissioners, 
y2 ;  evidence  relating  to  the  subject, 
15 ;  mode  of  getting  rid  of  them  pro- 
posed by  Mr.  Park,  370 ;  analysis  of 
the  bill  fur  abolishing  fines  and  reco- 
veries, vi.  510 ;  observations  upon 
points  arising  on  the  new  act  for  abo* 
lishing,  xi.  92. 

Finnelly,  W.,  work  of  on  the  Reform 
Act  noticed,  viii.  173. 

Fisher,  J.  H„  evidence  of,  as  to  a  General 
Register,  viii.  399. 

Fixtures,  removal  of,  constitutes  waste, 
when,  iii.  348;  general  distinction  of 
law  relating  to  the  removal  of,  vi.  94 — 
100  ;  cases  and  opinions  of  counsel  on^ 
96,  97;  law  relating  to  incumbents' 
rights  to,  100^103. 

Forcible  entry,  what  estates  are  within  the 
statutes  of,  i.  86 ;  what  acts  constitute, 
89. 

Foreign  attachment,  new  regulation  as  to 
the  plea  of,  vi.  317,  345* 

Foreign  Law  Intelligence,  ix.  228>  473 ; 
X.  493;  zi.  273,  541 ;  xii.  516. 

Forfeiture,  what  acts  by  tenant  for  life 
amouq^t  to,  iii.  343. 

France,  judicature  of  dcKribed,  i.  194, 
198;  civil  procedure  of,  453  et  teq.; 
code  of,  484,  613;  multiplicity  of 
law-books  and  reports  in,  203,  n. ; 
legal  reform  in,  v.  50  et  $tq. ;  judicial 
organisation  of,  51;  procedure  of,  59 ; 
avou6s  and  ministerial  officers  in,  249  : 
forensic  eloquence  of,  specimens  of  in 
the  trial  of  the  ex-ministers,  265 — 310; 
copy  of  Report  relating  to  the  Courtsof, 
viii.  493 ;  acoountof  the  criminal  laws  of, 
viii.  28^ ;  history  of  its  criminal  Courts 
and  procedure,  290 ;  organisation  of  the 
Courts,  997  ;  sketch  of  criminal  proce- 
dure, 302;  abuses  in  the  administra- 
tion of  justice,  316;  mode  of  conduct- 
ing trials,  320 ;  history  of  the  penal 
laws,  321 ;  recent  changes,  323  ;  forms 
of  criminal  procedure,  327:  legal  in* 
telligence  relating  to,  ix.  228, 473 ;  x. 
493 ;  xi.  272,  541 ;  xii.  516. 

Frauds,  Statute  of,  policy  and  provisions 
of,  320,  322;  the  question  whether 
payment  of  pnTchase-money  takes  a 
pardl  agreement  for  the  sale  of  lands 
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oat  of  the  itatate  diiciissed,  1 1 1—1 15 ; 
effect  of  8.  17  oa  contracts  of  sale. 
It.  144;  what  sales  are  within  the  sta- 
tute, ib.  I  what  a  note  or  memoranda m, 
148, 151 ;  what  a  sufficient  signature, 
149 ;  effect  of  part  pajrment  or  earuest, 
147 ;  what  is  acceptance  of  goods,  146, 
369 ;  provisions  or  s.  4  as  to  agreements 
not  to  be  performed  within  a  year, 
153 ;  oooslroction  of  as  to  agreements 
respecting  lands,  v.  377. 

Freehold,  divisions  of,  i.  549;  nature 
and  properties  of,  549 — 56f ;  of  inhe- 
ritance, nature  and  divisions  of,  U.  66 ; 
not  of  inheritance,  iii.  341. 

Funds,  Public,  law  relating  to  property 
in,  iz.  300 — Sf  5  ;  transfers  of,  301 ; 
bow  affected  by  the  stock-jobbing  acts, 
304;  under  forged  powers  of  attorney, 
305;  devises  of,  310;  liability  of  to 
debts,  320. 


G. 


Gambier,  Edward,  treatise  of  on  the  Poor 
Laws,  reviewed,  i.  603. 

Game,  analysis  of  new  act  relating  to,  vi. 
503. 

Gardner  Peerage  Case  detailed,  iv.  46. 

Garrow,  Mr.  Baron,  retirement  of,  vii. 
506. 

Gasper  Haoser,  mystery  respecting,  elu- 
cidated, z.  403,  n. ;  mysterious  death 
of,  zi.  274. 

Gavelkind,  freehold  In,  i.  563;  expe- 
diency of,  discussed,  vtii.  7. 

General  issue,  inconveniences  of,  i.  24-— 
^7 ;  proposed  abolition  of  in  certain  ac- 
tions, iii.  460,  464. 

General  Rules  of  the  Common  Law 
Courts,  on  pleadings  in  actions  on  bills 
of  exchange,  &c.  vi.  225  ;  as  to  bail  and 
practice,  229  ;  for  uniformity  of  prac- 
tice, vii.  (end  of  No.  15);  under  the 
Uniformity  of  Process  Act,  ix.  211  ; 
relating  to  the  practice  in  demurrer, 
error,  &c.  xi.  259 ;  made  under  the 
Law  Amendment  Act,  263. 

Germany,  state  of  law  in,  v.  2,  69 ;  laws 
relating  to  tithes  in,  vii.  148 — 158; 
sketch  of  the  state  of  legislature  in, 
viii.  276  ;  criminal  trials  in,  M.  Feuer- 
bach's  collection  of  reviewed,  and  ex- 
amples given,  ix.  277—300,  x.  385-— 
403 ;  legal  intelligence  relating  to,  ix. 
229,  474,  X.  493,  xi.  273  ;  account  of 
the  criminal  law,  criminal  courts,  and 
criminal  procedure  of,  xi.  1 ;  sources 
and  progress  of  German  criminal  law, 
2 ;  different  theories  on  the  subject,  3 
et  teq, ;  inconsistencies  in  the  adminis- 
tration of  the  criminal  law,  11 ;  dif- 
ferent Yiews  of  writers  on  this  subject^ 


13 ;  sketch  of  German  legal  literature, 
14;  description  and  divisions  of  the 
criminal  procedure,  18,  and  organiza- 
tion of  the  criminal  courts,  of  Germany, 
22. 

Glebe,  proposed  change  in  the  law  relat- 
ing to,  viii.  50. 

Godson,  R.,  his  work  on  the  Law  of  Pa- 
tents reviewed,  ix.  114;  bis  sugges- 
tions of  amendment,  115. 

Gorton,  Mr.,  his  analysis  of  the  Reform 
Act  noticed,  viii.  451. 

Gow,  N.,  faults  of  his  edition  of  Paley's 
Principal  and  Agent,  ix.  1 10. 

Grammar  Schools,  the  doctrines  of  equity 
relating  to,  discussed  and  questioned, 
vii.  102—109. 

Grant,  must  be  a  deed,  i.  273 ;  what  lies 
in,  ib, ;  generic  terra  of  conveyance  of 
incorporeal  hereditaments,  279 ;  seve- 
ral meanings  of  the  word,  280. 

Grant,  Sir  W.,  biographical  notice  of,  viii. 
283  ;  his  judiciiu  character  and  merits, 
285. 

Guarantee,  nature  and  incidentsof,  1.  252. 

Gurney,  Mr.  Baron,  appointment  of,  vii. 
506. 


H. 


Hacket,  Bishop,  his  Life  of  Lord  Keeper 
Williams  reviewed,  v.  310. 

Hamburgh,  courts  of,  described,  v.  251. 

Hanging,  death  by,  medical  proofs  of, 
i.  521,524. 

Harcourt,  Lord  Chancellor,  life  of,  z.  296 ; 
his  family,  birth,  and  education,  ifr.; 
returned  to  parliament  on  the  Tory  in- 
terest, 299;  his  speeches  in  Fenwlck's 
case,  ib, ;  impeaches  Lord  Somers,  301 ; 
made  solicitor-general,  302;  draws  the 
Union  Act,  304;  his  charges  at  the 
Buckinghamshire  quarter  sessions,  305 ; 
attorney-general,  306;  displaced,  ib.; 
his  speech  on  being  unseated  for  Abing- 
don, 307;  defends  Sacheverell,  308; 
reappointed     attorney-general,     311 ; 

.  lord  keeper,  ib, ;  the  dissensions  in  the 
ministry,  3 12 ;  created  Baron  Harcourt, 
314;  and  declared  Lord  Chancellor, 
315 ;  engaged  in  the  Jacobite  interest, 
316;  his  intrigues  against  Lord  Oz- 
ford,  317;  removed  on  the  accession  of 
Geo.  1.,  319 ;  remarks  on  his  judicial 
character,  t6. ;  his  speeches  in  opposi- 
tion, 3^0 ;  death  of  his  son,  321 ;  gained 
over  by  Walpole,  322  ;  view  of  his  pri- 
vate life,  his  intimacy  with  Pope,  Swift, 
&c.  323 ;  solicits  Bolingbroke's  recall, 
325 ;  his  death  and  character,  i6. 

Hardwicke,  Lord  Chancellor,  life  of,  iii. 
72 ;  his  birth,  family,  and  education, 
ib, ;  called  to  the  bar,  77 ;  his  marriage. 
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79 ;  appointed  Bolicitor-seneral,  ftO ;  at- 
torneT-general,  82  ;  C.  J.  of  the  King's 
Bench,  85  *,  and  lord  chancellor,  87  ; 
hit  judicial  character  and  qualities,  88 ; 
his  reputation  in  parliament,  100 ;  and 
as  a  minister,  103;  created  Earl  Hard- 
wicke,  106;  resigns,  110;  his  death, 
114. 

Hargrave,  Francis,  his  opinion  of  a  new 
Commentary  on  Littleton,  iii.  15f . 

Hart,  Sir  A  ntliony,  biographical  notice  of, 
vii.  t58. 

Harvey,  D.  W.,  motions  by,  on  the  inns 
ofcour^yiii.  1S4;  charges  against  hira, 
141,  537 ;  notice  of  his  case,  z.  S53 ; 
his  case  discussed,  xi.  94;  heads  of 
accusation  against  him  particularised, 
97 ;  details  of  the  case  of  May  v.  Har- 
vey,  98 ;  of  Frost  ▼.  Harvey,  100 ;  and 
of  Harvey  v.  Andrew,  117 ;  the  course 
taken  by  the  Benchers  fully  justified  by 
those  cases,  139 ;  Mr.  Harvey's  admis- 
sion as  an  attorney,  and  election  to  par- 
liament, no  tests  of  his  innocence,  140; 
conduct  qf  the  inquiry  before  the 
Benchers.  141 ;  their  unanimous  deci- 
sion, 379 ;  inquiry  into  his  case  by  the 
select  committee  of  the  House  of  Com- 
mons, xii.  265  ;  review  of  their  report, 
373 ;  gross  partiality  in  their  appoint- 
ment and  proceedings,  t6. ;  evasions 
and  mis-statements  of  the  Report,  275; 
copy  of  it,  ib, ;  deceptive  statements 
and  arguments  of  the  Report  examined, 
382  etM^.;  inconsistent  accounts  given 
by  Mr.  Harvey  contrasted,  388  et  seq, ; 
Andrew's  supposed  confession,  discre- 
pancies in,  394;  Mr.  Wilson's  able 
commentary  on  the  case  of  Harvey 
V.  Andrew,  ib,;  mis-statements  and 
finlse  conclusions  of  the  committee  as  to 
that  of  Frost  v.  Harvey,  402,  404  et 
teq, ;  garbled  entries  in  Mr.  Harvey's 
books,  406 ;  quotations  from  the  report 
of  the  inquiry  before  the  Benchers  on 
this  charge,  417 ;  concluding  resolution 
of  the  committee,  420;  inferences  and 
allegations  of  the  Benchers  against  Mr. 
Harvey,  421 ;  objects  and  probable  re- 
sults of  the  inquiry  before  the  commit- 
tee, 425. 

Haslam,  Dr.,  his  work  on  Insanity  no- 
ticed, iii.  163. 

Hawkers  and  Pedlars,  law  relating  to,  col- 
lected, i.  335—344. 

Hayes,  W  ,  notice  of  his  View  of  the 
Law  of  Real  Property,  v.  195. 

Henley,  Lord,  his  Life  of  Lord  Northing- 
ton  reviewed,  v.  438. 

Hereditament,  extent  of  the  word,  i.  28J  ; 
division  and  definitions  of,  272  et  teq, 

Heywood,  Serjt.,  death  and  biographical 
notice  of,  i.  447* 


Hindii  Law,  sources  of,  described^  ix. 
217—224. 

Hodgkin,  J.,  evidence  of,  as  to  a  Gene- 
ral Register,  viii.  403. 

Hoeg,  T.  J.,  lecture  of,  on  the  study  of 
the  civil  law,  reviewed,  vi.  172. 

Holme,  B.,  evidence  of,  as  to  a  General 
Register,  viii.  400. 

Holroyd,  Sir  G.  S.,  his  retirement  from 
the  bench,  i.  685 ;  biographical  notice 
of,  686 ;  death  of,  vii.  258. 

Holt,  Lord  Chief  Justice,  life  of,  xi.  24; 
his  birth  and  education,  ib»;  anecdotes 
of  his  youth,  25 ;  called  to  the  bar,  27 ; 
his  extensive  practice  and  great  reputa- 
tion, t^.;  counsel  for  the  Popish  lords,  for 
Lord  Russell,  &c.  28  ;  made  recorder  of 
London,  and  called  serjeant,  32 ;  dis- 
placed, 33 ;  elected  to  the  Convention 
Parliament,  34:  his  argument  on  the 
vacancy  of  the  throne,  ib. ;  appointed 
C.  J.  of  the  K.  B.,  35;  his  character 
and  merits  as  a  criminal  jodge,  S6; 
and  as  a  constitutional  lawyer,  49 ;  his 
.       contest  with  the  House  of  Lords  in  the 

V  Banbury  case,  49 ;  and  with  the  Com- 
mons in  the  Aylesbury  case,  52 ;  view 
of  him  as  a  civil  judge,  60 ;  his  death*, 
64  ;  summary  of  bis  character,  65. 

Homicide,  law  of,  stated  and  discussed, 
v.  362—373;  indefiniteness  of  the 
phrase  "  malice  aforethought,"  367 ; 
law  relating  to  attempts  to  murder,  371 ; 
tabular  view  of  the  different  kinds  and 
divisions  of  homicide,  374;  law  of, 
considered  with  reference  to  the  Spa 
Fields  verdict,  x.  79—96. 

Home,  Sir  W.,  appointed  attorney-gene- 
ral, ix.  233 ;  circumstances  of  his  re- 
signation, xi.  545. 

Horses,  sale  and  warranty  of,  law  relating 
to,  collected,  i.  318—334 ;  what  con- 
stitutes unsoundness  in,  329. 

Hovenden,  J.  £.,  his  edition  of  Black - 
stone,  reviewed,  viii.  143. 

Hullock,  Mr.Baron,  sketch  of  his  life  and 
character,  ii.  709. 

Humphreys,  James,  his  mis-statements 
and  mistakes  exposed,  i.  613  et  seq, ; 
letter  on,  ii.  230 ;  notice  of  by  the  real 
property  commissioners,  634;  death 
and  biographical  notice  of,  v.  258. 

Hundred,  remedies  against,  view  of  the 
law  of,  V.  132 — 141. 

Husband  and  wife : — assignment  by  hus- 
band of  wife's  choses  in  action,  when 
good  against  her  surviving,  or  other« 
wise,  i.  99 — 111;  contracts  of  wife, 
when  binding  on  husband,  538—542 ; 
wife's  power  over  her  separate  estate, 
565 ;  restrictions  upon  her  alienation 
of  it  by  anticipation,  ib,  et  seq,;  lia* 
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bilitjr  of  haibftnd  marrying  dnring  mi- 
nority for  liis  wife's  debts  contracted 
before  marriage,  viii.  130 — 15S. 


I. 


Identity,  disputed,  remarkable  cases  uf, 
▼.  S49,  S5«. 

Idiots  and  lunatics,  contracts  of,  i.  539. 

Illusory  appointment,  Sir  £.  Sugden's  Act 
relating  to,  !▼.  412.  ^ 

Impropriation,  dates  from  the  reign  of 
Henry  Vlll.,  vii.  4i7. 

Inclosure  acts, general  and  local, allotments 
in  excblnge  under,  vii.  414. 

Incumbrances,  liabilities  of  tenant  for  life 
with  relation  to,  iii.  346. 

India,  Sir  A.  Johnston's  plans  for  reform- 
ing the  administration  of  justice  in,  iii. 
581,vi.  S41  ;  remarks  on  the  present 
practice  relating  to  Indian  nppeals,  iv. 
507 ;  petitions  relating  to  the  adminis- 
tration of  justice  in,  vi.  937 ;  appeals 
from,  grievances  in,  517;  sources  of 
Hindaiaw,  ix.  217. 

Infant,  contracts  by,  i.  535 — 5S7  ;  autho- 
rity of  Court  of  Chancery  over,  318; 
substance  of  Sir  £.  Sugden's  act  relat- 
ing to  infant  trnsteey,  &c.  iv.  415;  lia- 
bility of  infant  husband  for  debts  of  wife, 
viii.  130—133. 

Inheritance,  estates  of,  described  and  dis- 
tinguished, ii.  963  et  $eq, 

law  of,  propositions  of  the 

real  property  commissioners  for  emend- 
ing, ii.  449;  analysis  of  the  bill  for 
amendment  of,  vi.  507 ;  observations 
on  the  act  for  the  amendment  of,  xi. 
395 — 404  ;  its  application  to  the  seve- 
ral canons  of  inheritance,  396  et  $tq* 

Injunction,  proposition  for  empowering 
courts  of  law  to  issue,  vi.  270,  331. 

Inns  of  Court,  Mr.  Whittle  Harvey's  mo- 
tion relating  to,  viii.  134 ;  expediency 
of  the  Benchers*  power  as  to  calls  to  the 
Bar,  discussed,  ib.  $t  seq, ;  copy  of  the 
common  law  conunissioners'  report  on, 
xi.  350. 

Insanity,  medico-legal  inquiries  concern- 
ing, difficulties  of,  iii.  159 ;  best  means 
of  ascertaining  its  existence  and  extent, 
163;  practice  of  our  courts  as  to,  tA. ; 
Earl  Ferrers'  case,  164;  Hatfield's 
case,  167;  Bellingham's  case,  169; 
commissions  of  lunacy,  170 ;  subtlety 
of  lunatics,  171 ;  difficulty  of  inquiry 
into  unsoundness  of  mind,  173 ;  Mr. 
Hibbert's  case,  176;  Mr.  J er voice's,  178. 

Insolvent  Laws,  evils  of,  viii.  81. 

Insurance,  policy  of,  history  and  nature 
of,  i.  950. 


Insurance,  on  lives,  observations  on  the 
interest  necessary  in,  iv.  372 — 376. 

Interest  on  loans,  how  far  affected  by  the 
Ux  loci,  iv.  49 ;  cases  relating  to,  50  et 
ieq. 

Interlocutory  judgment,  proposed  new 
regulations  relating  to,  vi.  318,  346. 

Interpleader,  plan  of,  proposed,  iii.  499. 

Ionian  Islands,  letter  on  the  state  of  law 
in,  vii.  498. 

Ireland,  Forensic  Eloquence  of,  character 
of,  iii.  305;  generally  underrated,  ib, 
specimens  from  the  speeches  on  the 
trial  of  the  Bottle  Riotws,  310;  Mr. 
Plunkett's,  ib. ;  Mr.  North's,  399 ;  C.  J. 
Bushe's,  336;  administration  of  justice 
act  extended  to  Ireland,  v.  595 ;  expe- 
diency of  poor  laws  for  Ireland,  ix.  976. 


J. 


Janski,  Professor,  letter  from,  as  to  Polish 
Courts  of  Conciliation,  v.  39. 

Jekyll,  Sir  Joseph,  his  conduct  respecting 
Lord  Hardwicke's  marriage,  iii.  79  ;  au- 
thorship of  a  legal  work  attributed  to, 
113. 

Jephson,Mr.,  evidence  of  as  to  a  General 
Register,  viii.  399. 

Johnstone,  Sir  Alexander,  his  services  in 
India,  and  plans  for  reforming  the  ad- 
ministration of  justice  there,  iii.  581, 
vi.  941 ;  his  plan  for  the  reform  of  the 
Indian  Appeal  Court,  iv.  508;  com- 
munication from,  on  the  sources  of 
Hind(!i  law,  ix.  917  ;  appointed  a  mem- 
ber of  the  judicial  committee  of  the 
privy  council,  x.  490,  xi.  277. 

Joint  contractors,  liability  of,  vi.  961. 

Judge,  the  province  of  distinguished  from 
that  of  jury,  xii.  53 — 74  ;  principle  of 
distinction,  53 ;  inquiry  into  the  esta- 
blishment and  power  of  juries,  54  et 
seq, ;  importance  of  preserviisg^tlie  dis- 
tinction, 56 ;  violation  of  it  in  practice, 
59;  inaccuracy  of  Mr.  Beni ham's  and 
Mr.  Starkie's  definitions  on  the  subject, 
56, 60,  61 ;  true  principle  of  distinction 
illustrated  by  reference  to  individual 
subjects,  63  ;  instances  of  questions  of 
law,  65  ;  of  questions  of  fact,  66 ;  of 
questions  of  quality  and  degree,  t6.  et 
Kq. 

Judges,  number  of,  increased  to  fifteen, 
iv.  943;  injudicious  attempts  to  re- 
duce their  salaries  noticed,  viii.  981, 
531.  ix.  478,  xi.  545. 

Judges'  Chambers,  inconveniences  of,  ex- 
posed, vi.  996  ;  proposed  new  regula- 
tions relating  to,  ib.  339 ;  insufficiency 
of  these,  297. 

Judgment,  motion  in  arrest  of,  or  for 
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judgment  iMti  obs<ante»  &c.,  proposed 
regulation  of,  vi.  278,  334. 

Jodgmeiits,  affect  lands  of  which  the 
debtor  is  cestui  que  trust  at  time  of 
execution,  vii.  417. 

Juridical  learning  on  the  Continent,  letter 
relating  to  the  state  oi,  vii.  499. 

Juridical  Letters,  by  £anomus(Mr.  Park) 
reviewed,  iii.  388,  v.  174, 

Jury,  defects  in  the  present  practice  of 
jury  trial,  vi.  318,  325;  new  regula- 
tions relating  to,  proposed,  346;  opi- 
nions of  foreign  jurists  relating  to,  3f  6; 
unanimity  of,  objections  to,  ifr. ;  vii.  44 
ct  teq,;  cases  showing  its  absurdity, 
49  et  uq.;  arguments  in  its  favour 
examined,  61 ;  proposals  relating  to, 
65 ;  proposal  to  introduce  jury  trial 
into  the  Ecclesiastical  Courts,  281 ; 
the  province  of,  distinguished  from  that 
of  judge,  xii.  53.     (See  Judge,') 


K. 


Keilwey,  some  account  of  his  Reports, 
iv.  7. 

Ker,  Bellenden,  evidence  of,  as  to  a  Ge- 
neral Register,  viii.  407. 

Knapp,  J.  W.,  and  H.  J*  Perry,  their 
Election  Cases,  x.  146. 


L. 


Lancaster  Courts  and  Assizes,  report  of 
the  Commissioners  relating  to,  ix.  148; 
extracts  from,  with  remarks,  149  et  teq. 

Land,  signification  and  extent  of  the  word, 
i.  277 ;  Mr*  Preston's  descripUon  of, 
547. 

Land  Tax  Acts,  lands  sold  under  autho- 
rity of,  not  necessarily  free  of  land-tax, 
ix.  386. 

Landlor'd  and  Tenant;  modes  of  proceed- 
ing against  tenants  faolding  over,  i.  82 
—89 ;  liability  of  tenant  for  rent  after 
destruction  of  the  demised  premises, 
discussed,  ii.  290 — 299  ;  right  of  tenant 
to  dispute  landlord's  title  discussed, 
iii.  375-^382  ;  mutual  rights  and  liabi- 
lities of  outgoing  and  incoming  tenants 
discussed,  vi.  107 — 114;  liability  of  an 
under-lessee  to  the  original  lessor,  after 
surrender  of  the  original  lease,  &c., 
405—409. 

Lansdowne,  Marquis  of,  his  Act  relating 
to  offences  against  the  Person,  ab- 
stracted, i.  129. 

Laussat,  Anthony,  excellent  work  of,  on 
Equity  in  Pennsylvania,  analysed,  vi. 
142. 


Law  Amendment  Act,  abstract  of,  t.  456. 

Law  Lectures,  Mr.  Aroos's^  i.  687 ;  iv. 
516  ;  vi.  143 ;  viii.  534  ;  advantages 
of,  vi.  142  ;  about  to  be  established  in 
the  Inner  Temple,  x,  264 ;  formal  re- 
solution respecting,  492. 

Lawyer,  the  Life  of  a,  reviewtid,  iii.  200. 

Leach,  Sir  J.,  Master  of  the  Rolls,  death 
and  sketch  of  the  judicial  character  of, 
xii.  427.  , 

Lease  and  Release,  the  conveyance  of 
modern  times,  i.  552. 

Leases,  by  tenant  for  life,  doctrine  with 
respect  to,  iii.  340 ;  under  powers,  345. 

covenants  and  conditions  in  re- 
straining alienation,  vii.  92 ;  classifi- 
cation of  the  cases  on  this  s5bject,  93 ; 
suggested  form  of  clause  against  aliena- 
tion, 100 ;  restriction  should  be  by 
covenant  as  well  as  condition,  101. 

Leases  and  agreements  for  leases,  dis- 
tinctions between,  vii.  378 ;  abstract 
of  cases  relating  to,  379  et  seq ;  mutual 
rights  of  parties  under  a  mere  agree- 
ment for  a  lease,  389 ;  effect  of  want 
of  proper  stamp,  390;  the  invalidity 
how  and  when  to  be  remedied,  ih.  391. 

Lee,  Sir  George,  his  Judgments  in  the 
Ecclesiastical  Courts,  edited  by  Dr^ 
Phiilimore,  reviewed,  x.  327;  speci- 
mens of  them,  329  e%  leg. 

Lee,  T.,  his  edition  of  the  first  and  third 
volumes  of  Blackstone,  reviewed,  viii. 
143  ;  quotations  from  his  notes,  159--- 
163;  ignorance  and  bad  taste  dis- 
played by,  condemned,  ih, 

Jjtievxt,  J.  G.  S.,  evidence  of,  as  to  a 
General  Register,  viii.  427;  appointed 
one  of  the  Pjfor  Law  Commissioners, 
xii.  520. 

Legacies,  actions  for,  not  to  be  allowed, 
vi.  273. 

Legacy  Duties,  origin  of,  iv.  377;  on 
what  property  to  be  paid,  380 ;  cases 
relating  to,  381  rt  seq,;  comments 
upon  them,  385  et  uq. 

Legal  Education,  review  of  pamphlets  on, 
v.  422. 

Legal  memory,  proposition  for  limiting 
the  time  of,  iii.  64. 

Legitimacy,  history  of  the  English  law 
of,  iv.  25  ;  civil  law  relating  to,  28 ; 
detail  of  cases  relating  to,  29 — 31,  46  ; 
the  Baubury  Peerage  Case,  32 ;  the 
Gardner  Peerage,  46 ;  phenomena  of 
gestation,  42,  47. 

Le  Marchant,  Denis,  his  Report  of  the 
Gardner  Peerage  Case  commended,  iv. 
31. 

Lewin,  Sir  G.,  Treatise  of  on  the  Poor 
Laws,  reviewed,  i.  603. 

Lewis,  O.  C,  work  of,  on  the  Use  and 
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Abuse  of  flome  Political  Tenns,  com- 
mended, vil.  313. 

Lewis,  Rt.  Hon.  T.  F.,  appointed  Chair- 
man of  the  Board  of  Poor  Law  Com- 
missioners, xii.  520. 

Libel,  law  of,  proposed  amendments  of 
by  Mr.  O'Conneli,  discussed,  xi.  432 ; 
proposed  abolition  of  ex  officio  informa- 
tions, ib, ;  criminal  intent  not  to  be  a 
sufficient  charge  in  indictment,  433 ; 
admissibility  of  evidence  of  truth  of 
libel,  435 ;  inconsistency  of  Mr.  Starkie's 
remarks  on  this  subject,  438 ;  proposed 
limitation  of  civil  actions,  441 ;  pro- 
posed enactment  as  to  notice  to  retract 
the  libellous  matter,  442 ;  proposed  pro- 
visions for  publisher's  impunity,  where 
author  disclosed,  ib, ;  limitation  on 
counsel's  speeches  on  indictment,  443 ; 
constructive  contempt  of  court  not  to 
be  visited  by  attachment,  ib, ;  proposed 
provisions  as  to  costs,  ib, ;  pamphlet  by 
•'John  Search,"  quoted,  444;  other 
provisions,  445 ;  suggestions  of  amend- 
ments in  th£  Libel  Law,  447. 

Liberum  tenementum,  plea  of,  proposed  to 
be  abolished,  vi.  310. 

Lighterman,  business  of,  i.  246. 

Limitation  of  actions,  proposed  amend- 
ments in,  iii.  47  et  $eq. ;  abstract  of 
bill  for  the  limitation  of  real  actions, 
518  i  limitation  of  actions  on  specialties 
proposed,  267,  329 ;  analysis  of  bill 
for  limitation  of  real  actions,  vi.  504 ; 
proposed  period  of  limitation  for  the 
rights  of  the  church,  viii.  44 ;  opinions 
quoted  thereon,  51—58  ;  new  acts  re- 
lating to,  511, 521 ;  abstract  of  the  act 
relating  to,  with  remarks,  x.  357 — 367 ; 
points  arising  on  it  noticed,  xi.  88 ;  Sir 
£.  Sugden*s  remarks  on  it,  xii.  87. 

Limitations,  statutes  of,  should  be  ex- 
tended to  the  church,  iii.  66 ;  cases  de- 
cided on  Lord  Tenterden's  Act,  280 ; 
remarks  on  that  act,  v.  178  ;  effect  of 
testamentary  disposition  of  personal  es- 
tate on  the  Statute  of  Limitations,  vii. 
358;  important  judgment  of  Lord 
Brougham  on  the  subject,  t6« 

L'Isle  Peerage  Case,  Mr.  Nicolas's  report 
of,  reviewed,  ii.  272—290  ;  the  deci- 
sion of  the  House  of  Lords  unsatisfac- 
tory, 284  et  uq, 

Littleton's  Tenures,  new  Commentary  on, 
reviewed,  iii.  152 ;  its  great  merits,  157. 

Lloyd,  J.  H.,  his  Mercantile  Reports  no- 
ticed and  commended,  i.  265;  his  edi- 
tion of  Paley'a  Principal  and  Agent, 
reviewed  and  commended,  ix.  109. 

Local  Courts,  expediency  of,  considered, 
i.  198,  209 ;  Mr.  Brougham's  Local 
Court  Bill  abstracted  and  commented 
on,  iv,  237 ;  Lord  Brougham's  Bill  for 


establishing,  reviewed,  v«  1 — 50 ;  evils 
of  the  circuit  system,  5;  taxation  of 
costs,  11 ;  defects  of  the  County  Courts 
and  Sheriff 's  Courts  of  Scotland,  15; 
judicial  system  of  Scotland  described, 
16;  effects  of  cheap  law,  33;  failure 
of  courts  of  conciliation  abroad,  35 ; 
advantages  of  centralization,  43;  ab- 
surdity of  the  proposed  experiment  in 
two  counties,  49  :  Lord.  Brougham's 
second  bill  for  establishing,  reviewed, 
ix.  392 — 413 ;  its  defects  and  objection- 
able provisions  pointed  out,  ib,;  its 
progress  in  the  House  of  Lords,  475 : 
Report  of  the  Common  Law  Commis- 
sioners on,  reviewed,  x.  162-^183 ;  its 
narrow  and  illogical  views,  ib,;  ex- 
tracts from  the  evidence,  167  et  seq, ; 
Iiord  Brougham's  bill  for,  rejected,  252 ; 
rendered  in  a  a  great  degree  unneces- 
sary by  the  Law  Amendment  Act,  489 ; 
observations  on  the  bill,  xi.  277,  543. 

Lois  transitoires,  necessity  of  in  England, 
V.  174. 

Lorry,  Dr.,  his  strange  opinions  in  a  case 
of  survivorship,  v.  356. 

Lucid  intervals,  law  regarding,  as  affects 
written  instruments,  iii.  177. 

Lunacy,  proposed  bill  relating  to,  v.  521  ; 
abstract  of  act  relating  to,  viii.  522. 

Lungs,  floating  of,  under- rated  as  a  test 
fpr  ascertaining  extra-uterine  life,  v. 
361. 

Lyndhurst,  Lord,  remarks  on  his  prose- 
cution of  the  Morning  Journal,  ii.  471  ; 
charges  against  him  as  to  the  appoint- 
ment of  judges,  iii.  296  ;  strange  mis- 
statements of  concerning  the  R^  Pro-* 
perty  Commissioners,  596 ;  history  of 
bis  bills  for  Chancery  Reform,  iv.  240 ; 
his  masterly  speeches  on  the  Local 
Courts  Bill,  X.  182. 


M. 


Macaulay,  T.  B.,  his  appointment  as  a 
member  of  the  Indian  Council,  xi.  278. 

Macclesfield,  Lord  Chancellor,  life  of, 
xii.  287  ;  his  birth,  family,  and  edu- 
cation, 288;  called  to  the  bar,  ib.\  his 
reputation  on  the  circuit,  289 ;  made 
queen's  serjeant,  and  knighted*  ib, ;  a 
manager  against  Sacheverell,  290 ;  ap- 
point^ Chief  Justice  of  K.  B.,  292  ; 
bis  character  and  conduct  as  a  common 
law  judge,  294,  297 ;'  elevated  to  the 
Chancellorship,  298 ;  his  parliamentary 
and  judicial  character,  299;  resigns, 
301  ;  impeached  for  corruption  in  his 
office,  303  ;  details  of  the  impeachment, 
304  et  seq, ;  found  guilty,  314  ;  re- 
tiret  into  the  country^  329;  his  death. 
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330;  general  riew  of  his  character, 
ih. 

Mackintosh,  Sir  James,  comments  on  his 
definition  of  property,  vi.  158 — 161  ; 
recollections  of  him,  by  an  old  pupil, 
viii.  163—173. 

Magistrates,  mal-adroinistration  of  the 
poor  laws  by,  is.  257,273  et  $eq. 

Maintenance.     See  Champerty, 

Mandamus,  proposition  as  to  the  action 
for  false  return  to,  iii.  411. 

Mansel,  G.  B.,  pamphlet  of,  on  legal 
education,  reviewed,  v.  422. 

Mansfield,  Lord,  life  of,  iv.  319;  his 
family,  birth  and  education,  ih,  321 ; 
his  studies  at  Oxford,  322 ;  called  to 
the  bar,  325 ;  course  of  study  recom- 
mended by  him,  ib, ;  his  intimacy  with 
literary  men,  328  ;  liis  extensive  prac- 
tice in  appeal  cases,  331 ;  his  marriage. 
337  ;  appointed  Solicitor-General,  ib, ; 
his  conduct  on  the  prosecution  of  the 
Jacobite  Lords,  338  ;  charge  of  Jacob- 
itism  made  against  him,  340 ;  his  par- 
liamentary reputation,  343 ;  attorney- 
general,  345 ;  C.  J.  of  the  King's 
Bench,  346;  his  colleagues  on  the 
bench,  v.  72  ;  improvement  in  the  prac- 
tice of  the  King's  Bench  introduced  by 
him.  73 ;  his  leamine  and  general 
merits  as  a  judge,  75 ;  his  share  in  the 
formation  of  our  commercial  law,  84 ; 
his  knowledge  and  frequent  application 
of  the  civil  law,  85 ;  attacked  by  Junius, 
86  ;  his  conduct  in  libel  cases,  87,  91 ; 
his  speech  in  Wilkes's  case,  93 ;  opposed 
to  Chatham  and  Camden,  95,  100 ; 
his  opinion  on  religious  toleration,  102  ; 
his  house  burnt  in  the  riots  of  1 780, 
104 ;  created  Earl  Mansfield,  108  ;  his 
private  character  and  manners,  109 ;  his 
resignation,  113 ;  character  and  anec- 
dotes of  him,  ib,  ;  his  death,  119. 

Manslaughter,  provisions  of  Lord  Lans- 
downe's  Act  relating  to,  i.  129;  by 
medical  practitioners,  legal  doctrines 
respecting,  v.  125—127. 

Maritime  Law,  collection  of  antiquities 
of,  by  Prof.  Pardessus,  reviewed,  viii. 
438. 

Markets,  establishment  and  uses  of,  i. 
244 ;  exists  by  charter  or  prescription, 
which  supposes  a  charter,  lii.  184. 

Market  overt,  what  is,  i.  323,  iii.  184 ; 
sales  in  how  far  conclusive,  i.  324 ;  all 
shops  in  the  city  of  London  are  con- 
sidered such,  iii.  184. 

Marry att,  Mr.,  sketch  of  his  professional 
character,  i.  183. 

Martignac,  M.  de,  speeches  of,  on  the  trial 
of  the  Ex-Ministers  of  France,  v. 
278,291. 

Mathewsi  Mr.,  wprk  of,  on  presumptive 


evidence  notioed,  vi.  373  ;  its  imperfec- 
tions, t^. 

Matrimonial  Suits,  new  regulations  relat- 
ing to  proposed,  vii.  19. 

Maugham,  J.,  work  of,  on  the  law  of  attor- 
nevs,  reviewed,  v.  429. 

Medical  Jurisprudence,  series  of  articles 
on : — No.  1.  General  observations ;  re- 
marks on  death  by  wounds  or  suffoca- 
tion, i.  506 ;  No.  II.,  on  poisons,  ii. 
30;  No.  III.,  on  insanity,  iii.  158; 
No.  1  v.,  on  legitimacy,  iv.  25 ;  No.  V., 
on  Mr.  St.  John  Long's  case,  v.  121 ; 
No.  VI.,  on  age,  identity,  and  survivor- 
ship, V.  344 :  remarks  on  the  term,  i. 
506 ;  and  on  the  writers  on  this  science, 
507  ;  difficulty  of  classification  attend- 
ing  it,  509 ;  Dr.  Smith's  attempt  at, 
510  ;  what  seems  the  best  classification, 
ib. 

Mercantile  Law,  series  of  papers  on : — 
No.  L,  Introductory,  i.  45 ;  No.  II., 
sketch  of  the  rise,  progress,  and  exist- 
ing state  of  trade  in  England,  242 ; 
No.  III.,  view  of  the  legal  qualities  of 
contracts  in  general,  529 ;  No.  IV.,  the 
same  subject  continued,  ii.  237 ;  No. 
v.*  the  rules  for  the  interpretation  of 
contracts,  522 ;  No.  VI.,  on  the  con- 
tract of  sale,  iii.  180;  Nos.  VH.  and 
VIII.,  the  same  subject  continued,  iv. 
135,  347 ;  No.  IX.,  on  stoppage  in 
transitu,  v.  149  ;  No.  X.,  on  tne  con- 
tract of  sale,  continued,  vi.  114;  No. 
XL,  on  the  law  of  carriers,  429. 

Mercury,  effects  of,  on  the  body,  ii.  41. 

Merrifield,  J.,  work  of,  on  the  law  of 
attorneys  and  costs,  reviewed,  v.  429. 

Mewburn,  F.,  notice  of  his  pamphlet  on 
registration,  v.  192. 

Militia  Mea  Multiplex,  lettere  of,  noticed, 
iii.  395. 

Mill,  J.  S.,  remarks  of,  on  presumptive 
evidence,  vi.  356. 

Miller,  John,  his  inquiry  into  the  state  of 
the  Civil  law  in  England,  i.  32. 185. 

Minor,  liability  of,  for  debts  of  wife  con- 
tracted before  marriage,  viii.  130 — 133. 
See  Infant, 

Misjoinder  of  actions,  rules  relating  to, 
discussed,  vi.  265 ;  proposed  regula- 
tions relating  to,  328. 

Misnomer,  law  of,  proposed  amendment 
of,  vi.  275. 

Mittermaier,  Professor,  his  writings  prais- 
ed, vii.  157 ;  sketch  of  German  legit- 
lation  by,  viii.  276—278 ;  paper  by,  on 
German  criminal  law  and  practice,  xi. 
2—17. 

Modus,  law  of,  viii.  48 ;  new  statute  relat- 
ing to,  521. 

Money,  introduction  of,  as  a  medium  of 
exchange,  i.  243* 
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Money  had  and  received,  preaent  action 
of,  to  be  retained,  vi.  30o. 

Monomania,  curions  delusions  of,  iii.  173. 

Moral  obligation,  how  far  a  sufficient 
consideration  for  an  express  promise,  ii. 
262. 

Mortgaged  premises,  when  the  legal  es- 
tate in  passes  by  a  general  devise  in 
the  will  of  the  mortgagee,  xii.  81 — 86. 

Mortgages,  in  what  cases  not  to  be  pre- 
sumeil  satisfied,  vii.  417. 

Mundeil,  A.,  evidence  of  as  to  a  General 
Register,  viii.  389. 

Murder,  provisions  of  Lord  Lansdowne's 
Act  relating  to,  i.  129. 

Murphy,  Arthur,  the  dramatist,  his  re- 
jection by  an  Inn  of  Court,  viii.  138. 


N. 


National  debt,  Mr.  Lee*s  note  on,  in  his 
edition  of  Blackstooe,  viii.  160. 

Netherlands,  Code  of,  i.  629. 

New  Assignment,  practice  of  approved  by 
the  Law  Commissioners,  vi.  312. 

New  River  shares,  several  fines  or  reco- 
veries necessary  to  pass  one  share,  ix. 
387. 

New  York,  history  and  description  of  the 
Equity  Courts  of,  vi.  131  et  seq. 

Nicolas,  N.  H.,  his  report  of  the  L'Isle 
peerage  case  reviewed,  ii.  272. 

Nicholetts,  J.,  evidence  of  as  to  a  Ge- 
neral Register,  viii.  418. 

Nicholl,  J.,  appointed  one  of  the  Poor 
Law  Commissioners,  xii.  520. 

Nisi  Prisi  Record,  passing  of  recommend- 
ed to  be  discontinued,  vi.  304. 

North,  Mr.,  his  speech  on  the  trial  of  the 
Dublin  Bottle  Rioters,  quoted  and  cri- 
ticised, iii.  322. 

Northington,  Lord  Chancellor,  his  senti- 
ments on  the  taking  accounts  by  mas- 
ters in  chancery,  i.  41 ;  memoir  of,  by 
Lord  Henley,  reviewed,  v.  438. 

Notice,  effect  of,  with  reference  to  regis- 
tration, discussed,  iv.  295. 

Nottingham,  Lord  Chancellor,  life  of,  vi. 
45  ;  entered  of  the  Middle  Temple, 
50 ;  appointed  solicitor  general,  64 ; 
entertains  the  king  and  court  in  the 
Temple  Hall,  65 ;  reproof  given  him 
at  Oxford,  58 ;  engaged  in  different 
state  prosecutions,  59  ;  made  attorney 
general,  62 ;  lord  keeper,  65 ;  his  MS. 
reports,  66 ;  his  character  as  a  judge, 
69  ;  appointed  lord  chancellor,  74  ;  his 
conduct  on  Lord  Danby's  impeach- 
ment, 78  ;  created  earl  of  Nottingham, 
80;  his  death,  81. 


O. 


Oaths,  origin,  nature,  and  history  of,  xii. 
269 ;  review  of  Mr.  Tyler's  work  on, 
ib.  \  remarks  on  the  nature  of  an  oath, 
and  the  different  forms  under  which 
it  has  been  administered  in  various 
countries,  270  et  seq.  ;  legal  oaths  ad- 
ministered in  this  country,  277;  their 
inexpediency  and  evil  effects,  278  et 
uq. ;  their  good  effects  insufficient  to 
counterbalance  these,  281  ;  Mr.  fien- 
tham*s  erroneous  reasoning  on  the  sub- 
ject, 282  ;  suggestions  of  improvements 
in  the  law  on  this  subject,  284. 

Oaths,  unlawful,  law  relating  to  stated, 
xi.  460  et  seq. 

O'Connell,  D.,  discontinuance  of  the  pro- 
secution against  observed  on,  vi.  245  ; 
provisions  of  his  Libel  Bill  discussed, 
xi.  432. 

"  Old  Bailey  Experience,"  by  the  author 
of  "  The  Schoolmaster's  Experience  of 
Newgate,"  reviewed,  x.  269  ;  his  ac- 
count of  crime  and  criminals  ia  the 
metropolis,  261  ;  his  criminatory  de* 
scription  of  the  constitution  and  pro- 
ceedings of  the  Old  Bailey  Court,  274 ; 
and  of  the  mode  in  which  the  preroga- 
tive of  pardon  is  exercised,  279;  his 
remarks  on  the  effects  of  punishment 
on  the  minds  of  malefactors,  282  ;  his 
praises  of  the  transportation  system, 
285  ;  specimens  of  his  incoherent  style 
and  gross  ignorance,  290  et  seq. 

Opinm,  effects  of  on  the  body,  ii.  47. 

Ordinary,  meaning  of  the  word,  i.  576,  n. 


P. 


Paley,  W.,  his  Treatise  on  the  Law  of 
Principal  and  Agent,  by  J.  H.  Lloyd, 
reviewed,  ix.  109. 

Fardessus,  Professor,  his  writings  praised, 
vii.  169,  161 ;  collection  of  maritime 
laws  by,  reviewed,  viii.  439;  other 
works  of,  441. 

Parishes,  origin  of,  i.  574. 

Park,  John  James,  his  "  Contre-projet 
to  the  Humphreysian  Code,"  reviewed 
and  commended,  i.  613  et  seq. ;  his 
proposition  for  getting  rid  of  fines  and 
recoveries,  iii.  370  ;  his  Juridical  Let- 
ters reviewed,  388,  v.  174 ;  his  reply 
to  a  letter  in  the  Times  newspaper,  iii. 
395;  communications  of  on  registra- 
tion referred  to,  iv.  267,  306 ;  quota- 
tions from  his  evidence  on  registration, 
V.  194,  201  ;  appointed  law  professor 
at  King's  College,  258 ;  quotation  from, 
on  Equity,  in  America,  vi.  150 ;  an- 
nouucement  of  lectures  by,  617,  viii. 
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534  ;  his  new  division  of  law  objected 
to,  vii.  314,  507;  death,  and  biogra- 
phical notice  of,  z.  254. 
Parke,  Mr.  Justice,  appointment  of,  i. 
686 ;  removed  to  the  bench  of  the  Ex- 
chequer, xii.  263. 
Parkes,  Joseph,  his  History  of  the  Court 
of  Chancery,  i.  32 ;  his  work  on  Ame- 
rican Law  reviewed,  vi.  127. 

Parliamentary  judicature,  the  nattire  and 
extent  of,  discussed,  vl  1 — 32 ;  Mr. 
Hargrave's  remarks  on,  1 ;  first  case  of 
imprisonment  beyond  the  session  by 
the  House  of  Lords,  3  ;  hostilities  be- 
tween the  two  Houses,  5;  case  of 
Bridgman  v.  Holt,  8  ;  instances  of 
power  exercised  by  the  Lords,  9 — 14 ; 
of  usurpation  of  judicature  by  the  Com- 
mons, 15^-24 ;  present  authority  of  the 
Lords,  25;  recent  case  of  the  Times 
newspaper,  26 ;  the  question  of  privi- 
lege discussed,  30. 

Parol  Evidence.  See  Specific  Perform- 
ance. 

Parr,  Dr.,  his  connection  with  Sir  James 
Mackiotosh,  viii.  163  ;  repartee  of,  168. 

Particular  of  demand,  practice  as  to,  ap- 
proved, vi.  306. 

Parties  to  actions,  joinder  of,  discussed, 
vi.  257 ;  new  regulations  relating  to, 
327 ;  effect  of  death  of  parties,  268  ; 
new  regulations  on  that  subject,  338. 

Partner,  retired,  law  relating  to  the  liabi- 
lity of  to  creditors  of  the  firm,  xii.  364 
—372. 

Partn^s,  actions  by,  proposed  amend- 
ments as  to,  vi.  263. 

Partnerships,  origin  and  properties  of,  i. 

^26^ 

Patents,  imperfection  of  the  laws  relating 
to,  iii.  382 ;  Mr.  Godson's  work  on^ 
reviewed,  ix.  114. 

Patteson,  Mr.  Justice,  appointment  of,  v. 
252. 

Pauperism,  different  states  and  degrees  of 
in  difTereut  districts  of  England,  ix. 
242,  243 ;  characteristic  evils  of,  ib. 

Paupers,  violence  of,  in  the  south  of  Eng- 
land, ix.  254,  255;  frauds  cororaittod 
by  in  the  London  parishes,  261  et  seq. 

Payment  into  Court,  right  of,  extended, 
lii.  468. 

Pearson,  Mr.,  evidence  of,  as  to  a  Gene- 
ral Register^  viii.  412. 

Peel,  Sir  K.,  his  share  in  the  reform  of 
the  criminal  law,  vii.  I53. 

Peerage  Law,  imperfectly  cultivated,  ii. 
272;  case  of  tne  L'Isle  Peerage  de- 
tailed, ib. ;  rights  of  the  Peerage  in 
relations  to  claims  to  Scotch  peerages, 
iv.  396 ;  cases  relating  thereto,  300  et 
teq. 

Peers,  the  question  whether  they  have  a 


right  to  vote  ftt  the  election  tt  a  tnem- 
ber  of  parliament  discussed,  iz.  348 — 
361. 

Pell,  Sir  A.,  biographical  notice  of,  viii. 
635. 

Penitentiary,  system  of  the,  described,  vii. 
36;  account  of  thei  American  peniten- 
tiaries, X.  115. 

Pennsylvania,  account  of  equity  in,  vi. 
142  etieq.)  state  of,  recommended  to 
the  common  law  commissioners'  atten- 
tion, 152. 

Pepys,  Sir  C.  C,  appointed  Soh'clfor- 
General,  xi.  545 ;  Master  of  the  Rolls, 
xii.  518. 

Perpetuities,  law  of,  li.  625,  632,  vlU.  20 ; 
proposed  changes  in,  viii.  25,  64. 

Peny,  H.  J.,  and  J.  W.  Knapp,  their 
Election  Cases,  x«  146. 

Pew,  prescription  for,  what,  i.  576 ;  law 
as  to  pews  in  chancel,  578;  faculty 
for,  defined,  ii.  1 ;  right  of  ordinary  td 
grant  facultv,  ib. ;  origin  of,  4  ;  juris- 
diction ana  duties  of  churchwardens 
and. ordinary  as  to  pews,  6 — 23;  peWS 
annexed  to  house,  11 ;  how  prescrip- 
tive right  to  be  proved,  25, 28  ;  actions 
respecting  pews,  24 — 27;  when  pro- 
hibition lies,  ib.;  how  a  faculty  or  pre- 
scription may  be  lost,  12,  29 ;  suits 
reacting  pews  in  the  Ecclesiastical 
Courts,  29. 

Phillimore,  Dr.  hH  motion  on  the  law  of 
divorce,  vi.  33,  41j  his  edition  of  th6 
Judgments  of  Sir  George  Lee.  x.  327. 

Phillips,  Charles,  unfair  estimate  of  in 
the  Edinburgh  Review,  iii.  305 ;  ap- 
pointed public  prosecutor  in  the  new 
Central  Criminal  Court,  xii.  518. 

Phillips,  Jacob,  work  of  on  studies  of 
articled  clerks,  reviewed,  ii.  83 ;  his 
suggestions  relating  to  the  Law  of  Real 
Property,  iii.  14. 

Phillipps,  S.  M.,  his  State  Trials  Re- 
viewed, i.  219;  his  opinion  on  deed 
stamps  commented  on,  iv.  131. 

Physicians  and  Surgeons,  statutes  of,  re- 
lating to  unlicensed  practice,  v.  123. 

Plea  ofXand,  new  action  of  proposed  by 
the  Common  Law  Commissioners,  iii. 
399;  proposed  forms  of  pleading  in, 
defective,  406 ;  new  forms  in,  475 ; 
further  remarks  on,  vi.  255. 
Pleading,  principles  and  practice  of  dis- 
cussed, i.  1 — 31 ;  objections  to  oral 
pleading,  29 ;  French  pleading  de- 
scribed, 469 ;  proposed  amendments 
in,  iii.  441  et  seq.,  vi.  291,  338  ;  forms 
of  actions  to  be  altered,  305,  343; 
general  rules  of  the  Common  Law 
Courts  relating  to,  vi.  223,  xi.  263. 
Plowden,  preface  to  his  Reports  quoted^ 
iv.  6. 
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Flnnkett,  L<»rd,  speech  of,  on  the  trial  of 
the  Bottle  Rioters,  quoted  end  criti- 
cised, iii.  310,  336;  objections  to  his 
bill  relating  to  Irish  Courts  of  Equity, 
vii.  253. 

Poisons,  death  by,  symptoms  and  appear- 
ances of,  ii.  30  et  seg. ;  varioos  modes  of 
poisoning,  31 ;  classification  of  poisons, 
b. }  case  of  Margaret  Bums,  34 ;  of 
Mary  Blandy,  37;  of  the  Mitchell 
ftunily,  39;  of  Sir  Thomas  Oirerbury, 
42 ;  of  Louis  Lavalley.  45  ;  of  Sir 
Theodositts  Boughton,  49  ;  evidence 
requisite  in  cases  of  murder  by  poison, 
53 ;  eases  referred  to,  54 ;  chymical 
tests  of  poisons,  56 ;  anecdotes  of  re- 
markable poisoners,  60. 

Police,  expected  changes  of,  noticedi  i. 
679 ;  advantages  and  defects  of  the  New 
Police  discussed,  iv.  500—507 ;  new 
system  of  Mumcxpal  Police  announced, 
viii.  534. 

Poor  Laws,  number  of  treatises  concern- 
ing, i.  600  ;  character  of  Burn's  treatise 
on,  601 ;  Of  Nolan's,  602  ;  Sir  G. 
Lewin  and  Mr.  Gambier's  works  on, 
reviewed,  603 ;  notice  of  the  proceedings 
of  the  Commissioners  for  inqairing  into, 
viii.  531 ;  extracts  from  the  information 
received  by  the  Commissioners  re- 
viewed, ix.  241 — 277-;  evils  of  the 
present  system  of  poor  laws,  and  their 
causes,  242  et  teq. ;  mischiefs  of  the 
allowance  system,  254  et  tea.)  mal- 
administration of  the  law  by  the  magis- 
trates, 257,  273;  frauds  practised  by 
paupers  in  the  metropolis,  261  et  uq. ; 
summary  of  inferences  as  to  the  evils 
and  remedies  of  the  poor  laws,  by  Mr. 
Chadwick,269;  amendments  suggested, 
271 ;  the  Commissioners'  Report  re- 
viewed and  abstracted,  xi.  405 ;  their 
statement  of  the  evils  of  the  present 
^siem,  406 ;  suggestions  of  amendment 
not  adopted  by  them,  412 ;  propositions 
of  the  commissioners,  419 ;  remarks  on 
the  appointment  of  a  Central  Board, 
420 ;  cnanges  recommended  in  the  law 
of  settlement  and  bastardy,  425, 429  ; 
introduction  of  the  Poor  Laws'  Amend- 
ment Bill  into  Parliament,  430  ;  its 
provisions  discussed,  xii.  97  ;  improve- 
ments introduced  as  to  the  settlement 
law,  98 ;  changes  in  the  practice  of 
removals  and  appeals,  103 ;  injudicious 
alterations  in  the  bastardy  clauses,  107 ; 
maqhineiy  of  the  Central  Board,  108 ; 
powers  of  the  Commissioners,  ih, ;  ab- 
stract of  the  act,  xii.  505;  excellent 
appointments  of  Commissionere  under 
it,  520;  prejudicial  newspaper  state- 
ments against  the  measure,  521. 

Poor  Rate;  legality  of  the  practice  of  re« 


lievittg  able-bodied  patipers  Out  of,  con- 
sidered, i.  90—98.    (See  Poor  Lawt,) 

Popish  Plot,  trials  arising  out  of,  i.  234. 

Possession,  adverse,  rule  relating  to,  to  be 
altered,  ill.  60. 

Post-nuptial  settlements,  made  in  consi- 
deration of  a  parol  promise  before  mar- 
riage, validity  of,  discussed,  ix.  87 — 96. 

Powers,  distinguished  from  authorities,  v. 
142,  143  ;  review  of  Sir  E.  Su^rden's 
and  Mr.  Chance's  wotks  on,  vii.  115 
et  $fq. 

Practice,  technically  so  termed,  definition 
of,  i.  453  ;  sketch  of  the  practice  of  the 
Courts  of  Common  Law,  454  et  teq, ; 
contrasted  with  the  procedure  of  Fiance, 
462  et  seq. ;  general  remarks  on,  vi. 
291 ;  proposed  new  regulations  relating 
to,  338 ;  rules  of  the  Common  Law 
Courts  relating  to,  vi.  229,  vii.  (end  of 
No.  15),  ix.2ll,xi.259: 

Pregnancy,  period  of,  cases  and  opinions 
relating  to,  iv.  42  et  $eq. 

Premature  puberty,  cases  of,  v.  348. 

Prescription  and  Limitation  of  Actions, 
proposed  amendments  in.  Hi.  47  et  teq. ; 
abstract  of  bill  for  shortening  the  time 
of  prescription,  v.  519 ;  new  act  relating 
to  prescnption  and  custom  abstracteo, 
witn  remarks,  x.  103—112 ;  points 
arising  upon  it  noticed,  xi.  87. 

Preston,  Mr.,  character  of  his  legal  works, 
I.  55 ;  his  opinions  on  the  registration 
of  deeds,  viii.  412. 

Presumptions  of  Law  and  Presumptive 
Evidence,  subject  of,  discussed,  vi. 
348 — 373  ;  division  of  presumptions, 
348 ;  presumptions  of  la#,  rules  relating 
to,  352  ;  Mr.  Bentham's  remarks  on, 
355  ;  presumptions  of  fact,  358  ;  dis- 
tinction between  positive  and  presump- 
tive evidence,  t5. ;  circumstantial  evi- 
dence, 360  ;  degrees  of  presumption 
described,  361 ;  degrjee  of  confidence  to 
be  placed  in  presumptive  evidence,  and 
the  causes  leading  to  erroneous  conclu- 
sions, considered,  366 — 369  ;  rules  as 
to  presumptions  in  general,  369 ;  sum- 
mary of  foregoing  remarks,  372  ;  ob- 
servations on  Mr.  Mathews'  work  on 
Presumptive  Evidence,  373. 

Primogeniture,  history  of  the  law  of,  ii. 
630. 

Privy  Council  Appeal  Act,  x.  490 ;  work- 
ing of,  xi.  277. 

Probate  Duty,  on  ^hat  property  to  be 
paid,  iv.  379. 

Process,  proposed  new  forms  of,  ii.  211 ; 
discussed,  372. 

Production  of  instruments,  proposed 
amendment  of  the  practice  relating  to, 
vi.  303. 

Profert  and  oyer,  defects  in  present  prac- 
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tice  of,  vi.  299 ;  new  regulations  as  jto, 

340. 
Prohibition,  writ  of,  when  it  lay,  iij.  352 ; 

proposed  amendment  in,  412. 
Promissory  Notes,  introduction  and  his- 

toiy  of,  i.  253  ;  negotiability  of,  when 

made  abroad,  discussed,  iii.  117 — 126 ; 

on  the  title  to,  by  indorsement,  viii* 

122—129. 
Propeity,  Sir  J.  Mackintosh's  definition  of, 

commented  on,  vi.  158. 
Property  in  goods  sold,  transferred  by 

sale,  iv.  141 ;  rules  of  the  civil  and 

English   Law  thereupon,  ib.  \   trans* 

ferred  by  delivery,  354. 
Prassic  acid,  effects  of,  ii.  48. 
Pur  autre  vie,  the  estate,  how  leeulated 

by  law,  i.  290;  variously  descnbed  by 

the  courts,  291 ;  the  lowest  estate  of 

freehold,  553. 
Pyne,  Mr.,  evidence  of  as  to  a  General 

Register,  viii.  419. 


Q. 


Quare  Impedit,  action  of,  proposition  for 
amending,  iii.  50,  398 ;  pleadings  in, 
not  to  be  changed,  vi.  315. 

Quarterly  Review,  on  the  Welch  Judi- 
cature, answer  to,  iii.  283  ;  attacks  of 
on  Lord  Brougham,  xi.  275. 

Quasi- tenancy  in  tail,  improperly  so  call* 
ed,  i.  291  ;  in  what  respects  it  differs 
from  an  estate  tail,  291,  292 ;  may  be 
barred  by  deed,  surrender,  or  articles, 
292  ;  but  whether  by  will  not  yet  de- 
cided, 293  'y   that  question  discussed, 


R. 


Raine,  J.,  Memoir  of  the  Life  of,  vi.  244. 

Rape,  new  provisions  relating  to,  and 
punishment  of,  i.  135. 

Real  Actions,  proposed  abolition  of,  iii. 
51,  398  ;  opinions  relating  to,  404. 

Real  Property  Acts,  passed  in  the  ses- 
sion of  1832-3,  X.  89  -,  commentaries 
on,  reviewed,  xi.  86;  points  arising 
upon,  considered,  87  et  seq. ;  Sir  £. 
Sugden's  remarks  on,  xii.  88. 

Real  Property  Commissioners,  appoint- 
ment of,  i.  182;  their  proceedings  notic- 
ed, i.  446,  ii.  233,  708,  iii.  292,  iv. 
514,  V.  256,  vi.  243,  517,  vii.  506, 
viii.  280,  531,  ix.  233,  480,  x.  492; 
propositions  of,  on  inheritance,  dower, 
curtesy,  fines  and  recoveries,  prescrip- 
tions and  the  limitation  of  actions,  li. 
449  ;  review  of  their  First  Report  on 
those  subjecte,  600—668,  iii.  1 — 
71  ;  of  their  Second  Report  on  Re- 
gistraUon,   iv.    247—319;    of   their 


Third  Report,  on  Tenures,  Contuigtipt 
Remaindeis,  Future  Estates  and  JE'erpe- 
tuities.  Covenants,  and  Limitation  of  the 
Rights  of  the  Church,  viii.  1 — 58;  propov 
sitions  of,  on  those  subjects,  59 — 70 ;  re;< 
view  of  their  Fourth  Report  on  the  Law 
of  Wills,  X.  1 — 43 ;  moae  of  executionof 
wills,  2 ;  persons  by  whom  they  may  be 
made,  9 ;  property  which  may  be  passed 
by  them,  10 ;  revocation,  12 ;  republi- 
cation, 17 ;  probate,  ib, ;  lapse,  30  ; 
S repositions  appended  to  the  Report, 
5. 
Records,  Public,  Mr.  Cooper's  works  on 
reviewed,  vii.  420 ;  abuses  relating  to, 
421  €t  teq.  ;  proposal  for  a  General 
Record   Office    reviewed,    viii.   433 ; 

Slan  and  expense  of  the  building,  435 ; 
isgraceful  state  in  which  the  records  axe 
now  kept,  and  difficulties  in  consulting 
them,  434,  436 ;  a  new  office  about  to 
be  built,  ix.  479. 

Records,  covenant  for  the  production  of, 
vii.  415 ;  cannot  be  required  to  be  de- 
livered to  a  purchaser,  ib. 

Recovery,  incidents  and  consequences  of, 
ii.  268;  origin  and  history  of,  617; 
the  question  whether  a  recovery  by 
tenant  in  tail  bars  a  remainder  or  re- 
version in  the  crown,  discus.sed,  544 — 
554;  use  and  operation  of,  iii.  4; 
expense  of,  6 ;  numbers  suffered,  7  ; 
mischief  of,  10 ;  substitute  for,  pro- 
posed by  the  Real  Property  Commis- 
sioners, 12;  and  by  Mr.  Park,  371 ; 
evidence  relating  to,  15  etseq.;  re- 
covery by  tenant  for  life  is  a  forfeiture, 
when,  343 ;  analysis  of  bill  for  abolition 
of  recoveries,  vi.  510 ;  points  arising 
on  the  act  for  the  abolition  of,  xi.  92. 

Redesdale,  Lord,  biographical  notice  of, 
iii.  297. 

Reeves,  John,  biographical  notice  of,  ii. 
712. 

References,  proposal  for  investing  judges 
with  power  to  order  them^  iii.  431 ; 
objections  to,  437. 

Reform  Bill,  its  legal  operation,  vi.  409 
— 423 ;  necessary  amendments  in  its 
details  pointed  out,  423 — 426 ;  anti- 
cipatory sketch  of  the  proceedings  in 
the  barrister's  court  of  revision.  418  ; 
the  New  Reform  Bill,  details  and  de- 
fects of,  vii.  134 — 146;  Reform  Act, 
various  works  on,  reviewed,  viii.  173 ; 
legal  doubts  arising  under,  stated,  174; 
duties  of  functionaries  acting  under, 
described,  180  et  teq.;  full  abstract 
of,  263 ;  difficulties  and  defects  of  the 
systerh  of  registration  under,  175,  441 
—451 ;  points  of  election  law  deter- 
mined on,  X.  146  et  seq. 

Registrars  of  tlie  Court  of  Chancery, 
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aninber  and  datiei  of,  i.  34;  recom- 
mendatioiit  of  the  Chancery  Cominii' 
lioners  as  to,  42. 

Kagistration  of  Deeds,  questions  on,  cir- 
culated by  the  Real  Property  Com- 
missioners,  iii.  266 ;  outline  of  their 
plan  of  registry,  273 ;  Report  of  the 
Real  Property  Commissioners  on,  re- 
▼iewed,  iv.  247 ;  exiMing  evils,  251 ; 
protecting  power  >of  terms,  255 ;  pro- 
posed su&titutes  for  registration,  263  ; 
objections  to  a  General  Register  an- 
swered, viz.  (I.)  its  non-establishment 
at  an  earlier  period,  265  ;  (2.)  its  ex- 
pense, 267  ;  (3.)  the  delay  of  searches, 
268  ;  (4.)  the  disclosure  of  titles,  ih,  \ 
Sir  £.  Sugden*s  objections,  274  >  plans 
of  indexing,  277  \  comparative  advan- 
tage of  a  metropolitan  and  of  district 
registers,  281 ;  documents  to  be  regis- 
tered, 282  ;  mode  of  registration,  286; 
authentication  of  documents,  291 ;  ef- 
fect of  notice,  294 ;  proposed  plan  of 
the  register,  307  ;  estimated  expense, 
317 ;  table  of  indexes,  512  ;  state  of 
the  question  in  1831,  and  review  of 
books  on,  v.  190  ;  necessity  for  further 
deliberation,  194;  Mr.  Campbeirs 
speech  on,  198;  remarks  on  the  Hegis- 
tration  Bill,  vi.  516;  state  of  the 
Question  (1832),  vii.  257  ;  Report  of 
tne  Select  Committee  of  the  House  of 
Commons  on,  announced,  viii.  279 ; 
quoted  at  length,  367  ;  full  abstract  of 
the  evidence    before  the  Committee, 

'    380 — 428;  debate  on  the  bill  in  the 

.  session  of  1833,  x.  252  ;  observations 
on  the  question  of  a  General  Register, 
xi.  536 — 541 ;  bills  pending  for  a  cen- 
tral and  a  district  registry,  543 ;  re- 
jected, xii.  262, 

Registration  under  the  Reform  Act,  diffi- 
culties and  defects  of,  viii.  175,  441 — 
451 ;  duties  of  the  revising  barrister, 
described,  181  et  $eq, 

"  of  Births,  Marriages,  and 

Deaths,  imperfections  of  the  present 
system  of  in  England,  xii.  1 ;  inquiries 
of  the  Select  Committee  of  the  House  of 
Commons  respecting,  3 ;  extracts  from 
the  evidence,  5  et  teq, ;  Mr.  W. 
Brougham's  bill  for  a  general  civil  re- 
gistry, 18;  history  of  parochial  regis- 
&ation,  ih,  et  teq, ;  provisions  of  the 
new  bill,  22 ;  amendments  suggested, 
24.  26,  29,  31,  33. 

Relation,  doctrine  of,  in  bankruptcy,  i* 
65* 

Release,  may  be  without  .deed,  when, 
ix.  384. 

Remainder,  Mr.  Feame's  classification 
of  remainders  examined,  i.  120;  lies  in 
grant,  274. 


Rent,  an  incorporeal  hereditament,  i. 
274 ;  is  a  rent-charge,  when,  279 ;  for 
life.  Is  what,  281 ;  is  within  what  sta- 
tutes, 282 ;  not  apportionable,  when, 
iii.  344. 

Repair,  covenant  for,  ii.  291  et  teq. ;  ex- 
ceptions in,  of  casualties  by  fire,  298. 

Replevin,  process  in  to  be  amended,  iii* 
407;  new  forms  in,  474. 

Replications,  proposed  amendments  in, 
iii.  456. 

Reports,  history  of  law-reporting  in 
France,  iv.  1 ;  in  England,  5—12; 
evils  of  the  modern  system,  13;  pro- 
posed remedies,  14. 

Respondentia,  contract  of,  described,  i. 
250. 

Resulting  trust  of  land  purchased  by  one 
person  in  the  name  of  another,  admissi- 
bility of  parol  evidence  to  establish, 
discussed,  iii.  131. 

Retainers,  present  practice  of,  stated  and 
censured,  iv.  417;  proposed  amend- 
ments, 429. 

Reversion,  is  an  incorporeal  hereditament, 
when,  i.  274,  276 ;  rent  service  is  an- 
nexed to,  279;  observations  on  the 
grant  of,  555,  556;  is  included  in 
what,  560. 

Revising  barrister,  under  the  Reform 
Act,  his  duties,  viii.  181  et  seq. 

Revocation  and  New  Appointment, 
powers  of,  ii.  554. 

Rev,  M.,  *'  Des  Institutions  Judiciaires, 
de  I'Angleterre,  &c."  reviewed,  i.  185, 
453  et  seq, 

Ricard,  Advocate,  case  of  survivorship 
related  by,  v.  355. 

Richardson,  J.,  evidence  of,  as  to  a  Ge- 
neral Register,  viii.  389. 

Rigge,  J.,  evidence  of,  as  to  a  General 
Register,  viii.  399.  , 

Riots,  suppression  of,  by  military  inter- 
ference, law  relating  to^  discussed,  ix. 
66 — 82 ;  what  riots  may  amount  to 
treason,  7'4. 

Risk,  accompanies  ownership  of  goods,  iv. 
153  ;  does  not  attach  till  they  are  in  a 
deliverable  state,  347;  nor  wjiere  the 
loss  is  imputable  to  the  seller's  negli- 
gence, 358. 

Robinson,  Sir  Christopher,  death  of,  ix. 
479  i  memoir  of,  x.  485. 

Rogers,  F.  N.,  work  of  on  the  Reform 
Act,  noticed,  viii.  173. 

Romilly,  Sir  S.,  legislative  exertions  and 
merits  of,  vii.  152 ;  xl.  339. 

Rowe,  W.  C*  work  of,  on  the  Reform 
Act,  noticed,  viii.  173 ;  and  A.  £. 
Cockburn,  their  Election  Cases,  x.  146. 

Royal  Marriage  Act,  effect  of,  iu  rela- 
tion to  the  claims  of  Sir  A.  d'Este,  dis- 
cussed, vii.  176. 
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IUiyer«*Golkrd»  M««  Review  of  his  latfo* 

diictioD  to  Mr.  Cooper't  LeUre$,  v.  60 ; 

excellent  traiiBlatiun  of  Sir  James  Mac> 

kinU>8b*s  Lecture  hjj,  67. 
Roles  and  orders  of  Goort,  itonarks  «nd 

su^rgestions  of  liie  CoaBinm  Law  Com- 

iwasioners  relating  to,  vi.  994,  858. 
Rnsaell,  W.,  work  cf,  on  the  Reform  Act, 

noticed  end  coouneuded,  viii.  180. 
BussiOft  account  of  the   legislation  and 

legal  otffoniiation  of,  is.  464— 47f. 
Roland,  A.,  his  edition  of  Blackstone, 

reviewed,  viii.  143, 


S. 


Sale,  deftniiion  of,  i.  d80 ;  natore  and  in- 
ddentsof  the  contract  of  sttle,iii.  181 ; 
sale  in  market  overt,  183;  bj  bailees, 
185  ;  doctrines  of  express  and  implied 
warranty,  diicossed,  186  ;  sale  by  sam- 
ple, 199,  iv.  141  ;  what  is  and  what  is 
not  »  sale  of  goods,  iv.  135  ;  agree- 
ment for  future  sale,  138  ;  sale  on  trial, 
141 ;  or  return,  ih. ;  when  sale  com- 
plete, 149,;  its  eflects  when  complete, 
153 ;  law  as  to  rescission  of  contract  of 
•ale,  vi.  114 — 129. 

Sale  and  Exchange,  power  of,  its  validity 
aud  operation,  discussed,  i.  989 — 989. 

Sale,  powers  of,  on  the  execution  of  by 
the  survivors  of  several  donees,  ▼«  141 ; 
contajiied  in  wills,  144 ;  in  convey- 
ances to  uses,  146. 

Sample,  sale  by,  aaKMints  to  a  warranty, 
ill.  199. 

Sanders,  Mr^  cberacter  of  his  Essay  on 
Uses,  i.  56  ;  biographical  notice  of,  vi. 
944^ 

Sauaet,  M.,  Speech  of^  for  the  £x-Minis< 
ters  of  France,  v.  309* 

Savigny,  M.,  ch«facter  of  his  History  of 
the  Koman  Law,  iv.  Ill  ;  quoted,  v. 
9»  69,  tMes,  vii.  316. 

Savings  Ranks'  Act,  provisions  of,  de- 
tailed, i.  414. 

Scarlett,  Sir  J.,  bis  speech  agabist  Am- 

^  brose  WilKems,  ii.  105 ;  appointed  At- 
torney-general, 470;  bis  plan  of  law 
refornXf  isi.  595> 

Scire  iacias,  what  may  be  pleaded  to>  iii. 
385. 

Scotland,  criminal  proceedings  and  fonen- 
sic  eluquence  of,  exhibited  in  the  trial 

,  of  Rurke  and.  M'Bougal,  ii.  557;  hiw 
relating  to  Scotch  peerages,  iv*  396  et 
sfg.  »  particulars  as  to  the  judicial,  sys- 
tem of,  v.  15  ;  Tut  of  the  inferior  courts 
of,  96  ;  their  defects,  98  «t  scg« 

Scrinia  Rescrata,  (Bli^hop  Hacket's  Ufe 
of  Archbishop  WiUiamfl>,  review  of^  v. 

..310, 


Secondary  JPoaishamitSy  ptetent  tsi^ntem 
of,  objected  to,vit«1  et  tsf^  ;i  evade&e 
taken  before  febeooromitiee  <if  1831V4'; 
extent  of  JietitimucmptttA  piim«hm«fits 
in  Ef^landfT* ;  system  of  transpoPtation 
described,  td. ;  its  evils  and  defects,  IS 
H  mq. ;  probability  of'  refopanng  con^' 
victs,  95  ;  plctui^  of  the  moml  and  po- 
litical condition  of  Mew  Sooth  Waler^ 
99;  imprisunirient  in  tlie  peikileiiti&ry, 
36 ;  in  the  hulks,  37  ;  recoiAmendation 
of  the  American  system  of  pehat  tin- 
prisonroenf,  49 :  Report  of  tlie  Com- 
mons' Committee  on,  reviewed,  ix.  I>— 
33 ;  effects  of  an  improved  system  of 
punishment,  9  ;  transportation  and  the 
penal  settlements  described,  4 ;  ine^ 
ciency  of  the  changes  npconimeaded.by 
the  committee,  9;  improveroeots  sug- 
gested,  15;  advantages  of  the  system 
of  peiml  imprisonment,  19—^30 ;  Arch- 
bishop Whateley's  Letterto  Lord  i^rey 
on,  noticed,  33. 

Seisin,  what  it  is,  i.  989 ;  livery  of  seisin, 
979. 

Selden,  John,  Sketch  of  the  Life  o^  i. 
363. 

Seller  of  goods,  title  necessary  in,  iii. 
189  et  seq, ;  liabilities  of,  198,  iv.  347, 
358 ;  his  right  to  retain  till  payment 
when  exercisable,  359. 

Senior,  N.  W.,  evidence  of«as  to  General 
Register,  viii.  409. 

Sequestrations,  proposed  alterations  in  the 
law  of,  vii.  95. 

Seijeants,  monopoly  ,of,  dtscmsed,  ii. 
151  ;  abolished,  xi.  547. 

Set-off,  new  regulations  proposed  relating 
to,  vi.  317,  345. 

Settlements,  origin  of  derivative  parocbtat 
i.  608  ;  settlements  by  appfentfcesfaip, 
609 ;  by  rentmg,  ib. ;  stNonary  of  sta- 
tutes and  cases  rela^g  to  settlements 
on  a  102.  tencfaent,  ix.  96^-^109 ;  pro- 
visions of  Poor  Law  Amendment  Act 

.    relating  to,  xii.  105. 

Sham  pleas,  regulations  for  the  preten- 
tion of,  proposed,  vi.  303, 341. 

Shelfbrd,  Leonard,  hb  edition  of  tbe.aiew 
Real  Property  Acts,  xi^  96. 

Shelley's  case,  rule  in,  lit  7  U 

Shelley,  P.  B.>  bis  case,i.  311. 

Ship  Carpenter,  pnnialunent  for  asaanlt 
on,  1. 138* 

Shooting,  felonioas,  provisioiis  of  Xiord 
Laasdowne's  Act  against,  i.  139* 

Sidney*  Algern<Ni*  triid  of,  i.  934. 

Sing-sinir,  prisoa  of,  in  New  York,  de-> 
.  seripiion  -of,  ix.   17 ;    accosutt  of -its 
dWipline,  X.  199* 

Socage  tenure,  commended,  viii.  6. 

Spa<»Fitflds  verdict,  its  illegality  and  ab- 
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.OTntttyi<xi*t9  y/p«N*r  of  Ifae  CautM 
JBtig'a  Bendi  to  quMli  it,  96. 
^fnitk,  co&t  oficommeioc  of,  described 

^Hd  OMwoented  on^  ««.  158>^t6t. 
Soldier^  dotj  of,  in  the  tuppmsiion  of 

Tivts,  is.  66  at  te^t 
6|Mcilk:  af>|iflopriBtion  of  goods,  law  re- 
lating to.  iv.  196,347,  S54,  56$. 
Spocific  perleraiance.  Mils  for,  ii.  543 ; 
praKiplet  of  tiic  coorts  of  eqiikj  with 
jwfard  to,  r.  379;  adnuMibility  of 
parol  evidenoe  ia,  ih,,  viii.  SSO'— 355 ; 
apacifio  perfomaoce  in  equity  of  con- 
tracts relating  to  personalty,  law  reiat- 

.  ing  to  ooHeoted,  xii.  394 ;  cases  relat- 
ing to,  a5&  H  ssf. 

Spence,  George,  his  inquiry  into  the  ori- 
gin uJF  the  Lm  of  Modem  Europe,  re- 
viewed, i««  109 ;  his  great  merits  as  a 
CJiancery  refermcr,  v.*  25h;    reforms 

-  pnpttsed  by,  vit.  957  ;  biU  broogbt  in 
bjp,  Tiii.279. 

Springing  Uses,  expediency  of,  viii.  19* 

Stafford,  Lord,  trial  of,  i.  229. 

Stamp,  what  stamp  required  for  sofren- 
ders  and  copies  of  eoort  roll,  i.  f  67 ; 
stamp  duties  on  deeds,  ii.  540;  in 
what  cases  a  deed  requires  more  than 
one  stamp,  iv.  ISO;  soggestion  for  a 

.  dmnge  in  the  nM>de  of  affixing  stamps, 
289 ;  stamps  on  old  deeds,  and  mis- 
taken  slatementscfMr.  Coventry  as  to, 
vli.  411 ;  deci«ion  of  the  commissioocrs 
of  stamps  should  be  an  indemnity 
against  rislc  of  wrong  stamp,  ix.  379 ; 
stamps  on  articles  of  clerkship,  381; 
whether  several  required  on  several 
agreements  consolidated,  382  ;  no  ad- 
ditional stamp  necessary  on  a  convey- 
ance containing  an  assignment  of  a 
term,  385. 

Sump  laws,  unequal  pressore  of  on  the 

. '  landed  interest,  ix.  377,  xii,  363 ;  pro- 
Yisfons  of  the  proposed  new  act,  ix.  578 ; 

'  tonstmctioA  bf  should  ba  liberal,  380 ; 
impolicy  and  unequal  mode  of  taxation 
sdopted  in  the  stamp  laws,  xii.  350; 
principles  which  oogbt  to  govern  the 

^  :«nposition  of  iaxation^  t^  ;•  instances 
of  the  breach  of  these  pcrnciples-^in 
the  stamps  on  agrtements,  359;  on 
mortgages,  ^4;  on   bonds,  356 ;  on 

:  ■  -piabates  and  administrations,  357  ;  oit 
leases,  359  ;  on  bills  and  notes,  and  re* 

^~G^ptf,  360;  on  appraisements  aiid 
auctUuls,  ib, ;  in  Uie  pr6grassive' stamps, 
362 ;  suggestions  of  amendwtnt,  ib. 

Sianwix,  Gen^fal,  case  of,  r.  356*  '' 

Stariue,  Mr«,  remarks  en  bis  defiaitions 
and  distinctions  as  to  pmsimiptions 
of  law  and  presmnplive  evidence,  t^ 
351,  n.,  3d9,  n.,  362,  n^.,  370 ;  oil 
his  doctrines  on  the  law  of  lib^l,  xi. 


.436,  et  ssf.;  o»-bU'dis«ii»tl0Rs  be4 
tween  the  previuoe  of  judge  and  yavy, 
air.  6U  > 

State  trials  Reviewed,  by  S»M.  Fhilllpps, 
review- of,  L'2A9*-ft49;  natiees>  af  se^ 
▼enal'of  the  triak,  293  H  teq* 

Statutes,  imperfections  of  the  mode  of 
making,  and  uaricss  moitipliealiion  o^ 
iv.  18;  examples,  of  •''  jwitbling' or 
hodgeopodge  acts,"  £9;  .  fluctoatirijg 
character  i  actS)  21 ;  renwdies  wpi'o- 
posed  byMr*  WicibeBs>  22 ;  ^mmenmdl 
on,  24.  > '  .  .  * 

Stephen,  Mr.  Serjt.,  excellent  supplemen- 
tary paper  on  arrest  by,  abstracttrd  and 
commented  on,  viii.  106 — 121. 

Stephen,  Master,  death  of,  viii.  535 ; 
biographical  memoir  of»  iacr994.  • 

Stephenson,  MbyOvideace  of  a»-toil  Ge- 
neral Register,  viii.  4 124  ^ 

Stewart,  Mr.,  his  work  on  Abstracts  of 
Title  and  Evidences  of  Title  reviewed, 
vii.  405. 

St.  John  Long,  case  of,  examined,  v.  ift. 

Stoppage  in  Transitu,  history  of  the  law 
of,  V.  162  ;  principles  ofj  155  7  eflfect  of 
actual  delivery  on  the  ri^hC  to,  157  ; 
insolvency  necessary  to  jostit'y,  159; 
an  actual  stoppage  necessary,  (60 ; 
when  the  transttus  is  comph:t^,  16 1^ 
elVect  of  oonstmetive   possession  '^dn^ 

.  167  ;  reonarks  on  a  recent  e&'se  rdlatiag 
to,  173,  n. 

Stranglhig,  murd«  by,  medicAl  'proofe  of, 
i.  131.  ^ 

Stoart,  Mr.,  quotation  frora  hia  '*  ThrHi 
Years  in  North  America,"  x.  129. 

Suffocation,  death  by,  remarks  on,  i.  540  ^ 
cause  of  death  the  same  in  itonging  and 
drowning,  521  ;  appearances  in  drown- 
ed persons,  t^. ;  Spencer  'Cowper^ 
case,  522  ;  symptoms  attending  <delitb 
by  hanging,  s6.  ;eaMi  of  7bhn  Cuta^, 
526. 

Sugden,  Sir  £.,  character  of  his  work*,  ]_• 
55;  appointed  solScitor-generah' 4^. 
470  ;  ludicrous  mis-trant^stion  by-,lii« 
394,  n. ;  his  objactioiis  to  a  GiMie^it 
Register,  iv.  274;  Keit' P^pefty*A«u 
introdoced  by,  detaJled,  409'^4I7  ; 
his  speech  on  Chancery  Helorm  no- 
ticed, V«' 955  ;  his  opposiliow  to  % 
transfer  of  business  to  the  Rolls)  524  : 
Ms  worlL  tts  Pe^went  reviewed,  vlh  113<| 
motion  of,  telattftg  to  the  Bttnfrroptcy 
-  Couft^  505  ;  his  new  tract  agkiifst  a 

^'  General  Jts^'sttffv  xi.  544 ;  ^e#  edi* 
^  (ion  of  his  Law  of  Vendors  aind  mir- 

'  chasemi^viewed,  xil.  87-^97. 

Suppression  of  rio^is  by  military  inlerf 
l^rerioe,  law  telkth^g  to  discussed,  h^i 
66-<^7x:oiBparative  duties  <ff  the 
citizen  and  soldier,  t6.;  t|ie  doctnaes 
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of  Bhickstone  on  mllitory  law  contro- 
▼erted,7S»n.    ■ 

Sorvivonhipy  law  of  different  coontries 
ti  to,  ^.  95S. 

Syket,  Mr ,  death  of,  i.  685  ;  biographi- 
cal notice  of,  i6. 


T. 


Taanton,  Mr.  Juitlce,  Appointment  of,  ▼. 
«5f. 

Taxes,  illegality  of  corobioing  to  refuse 
pajrment  of,  shown,  ti.  4«5— 4?9. 

Tenant  for  Life,  what  conveyances  by  are 
innocent,  what  a  forfeiture,  ii!.  343  \ 
nature  and  incidents  of  an  estate  for  life, 
341—354  ;  as  to  waste  by  tenant  for 
life,  346  ;  letter  on  his  power  of  charg- 
ing in  settlements,  594  ;  estate  for  life 
may  be  limited  to  unborn  children,  vii. 
4fO. 

Tftoants  holding  over,  modes  of  pro- 
ceeding against,  i.  82— 89«  See  Land' 
lard  and  Tenant, 

Tenants  io  common,  actions  by,  proposed 
amendment  in,  vi.  263. 

Tenants,  outgoing  and  incoming,  mutaal 
liabilities  of,  discussed,  vi.  107 — 114. 

Tender  and  payment  into  Court,  right  of, 
extended,  iii.  468. 

Tenement,  meaning  of  the  word,  i.  562 ; 
an  exclusive  tenement  the  subject  of  a 
freehold,  563. 

Tenterden,  Lord,  cases  relating  to  his^ 
Act,  ^9  G.  4,  c.  14,)  iii.  280;  law 
reform  bills    introduced  by,  v.  257, 
525 ;  biographical  notice  of,  it.  233  ; 
sketch  of  his  judicial  character,  234. 

Tenures,  proposed  changes  in  the  law  of, 
viii.  1  et  seq. 

Terms,  original  uses  of,  ii.  79,  615,  iv. 
254;  copy  of  bill  relating  to  Outstanding 
.  terms,  v.  518. 

Thomas,  J.  P.,  his  Treatise  of  Universal 
Jurisprudence  reviewed,  il.  304. 

Thrograorton,  Sir  N.,  his  trial,  i.  223 ; 

Thurlow,  Lord  Chancellor,  Life  of,  vi. 
875 ;  his  conduct  at  the  University,  376 ; 
his  mode  of  life  at  the  Temple,  379 ; 
called  to  the  bar,  381 ;  first  noticed  as 
counsel,  382;  employed  in  the  Douglas 
cause,  384 ;  made  king's  counsel,  ib. ; 
his  conduct  as  a  member  of  the  House 
of  Commons,  386—390;  appointed 
Solicitor  and  Attorney  Oeneraf,  387 ; 
conducts  the  prosecution  against  the 
Duchess  of  Kingston,  390;  becomes 
Lord  Chancellor,  393  ;  his  reply  to  the 
Duke  of  Grafton,  394 ;  continuea  Chan- 
cellor under  the  Rockingham  ministry, 
vii.  68 :  deposed  by  the  coalition,  69  ; 
re-appointea  under  Pitt's  ministry,  71 ; 


the  ereat  seal  stolen  from  his  house,  72 ; 
his  duplicity  during  the  king's  illness, 
73;  finally  dismissed  from  office,}?; 
his  character  as  a  Judge,  78 ;  various 
anecdotes  of,  81—90 ;  his  death,  91. 

Tindal.  Sir  N.  C,  appointed  Chief  Justice 
of  the  Common  rleas,  ii.  470. 

Tithes,  are  a  subject-matter  distinct  from 
the  land,  i.  563 ;  compositions  for,  344 
— 349 ;  limitation  of  claims  to  recom- 
mended, iii.  67;  present  state  of  the 
laws  relating  to  considered,  v.  181  ; 
effect  of  judicial  decisions  on,  182 ; 
imperfections  of  books  on,  183;  neces- 
sity of  resorting  to  the  old  law,  187  ; 
remarks  on  the  Archbishop  of  Canter- 
bury's bill  relating  ^to,  188;  nature  of 
the  property  in,  discussed,  vi.  158  et 
seq, ;  Mr.  Eagle's  legal  argument  re- 
lating to,  163 ;  expediency  of  com- 
muting, 171;  tithes  in  Germany,  Dr. 
Birnbaum's  work  on,  reviewed,  vii. 
148 ;  supposed  auadrupartite  division 
of,  discussed,  viii.^  156;  new  act  re- 
lating to,  522;  doctrines  as  to  pre- 
scription, and  presumption  from  non- 
payment or  retamer  of,  ix.  391,  392. 

Tompson,  George,  work  of  on  the  educa- 
tion of  attorneys  reviewed,  ii.  83. 

Trades'  Unions,  character  and  objects  of* 
xi.  472 ;  and  see  Combinations, 

Transportation,  history  of,  as  a  punish- 
ment, vii.  7;  opinions  on,  quoted,  15 
et  seq, ;  evils  ana  defects  of,  19  et  seq. ; 
moral  and  political  condition  of  a  con- 
vict colony  described,  29;  additional 
particulars  relating  to,  ix.  4 ;]  ineffi- 
ciency of  the  changes  relating  to,  sug- 
gested by  the  Committee  on  Secondary 
Punishments,  9 ;  notice  of  Col.  Arthur's 
work  in  defence  of  transportation,  xi. 
278. 

Trees,  felling  or  loppin?  by  tenant  for  life 
is  waste,  when,  iii.  347 ;  when  trespass, 
349 ;  when  the  .property  in  them,  when 
cut,  belongs  to  the  tenant  for  life,  350; 
what  species  of  trees  tenant  for  life 
without  impeachment  of  waste  cannot 
cut,  351. 

Trespass,  distinction  between,  and  trespass 
on  the  case,  vi.  253 ;  alterations  in 
actioji  of  proposed,  311 ,  343  ;  pleadings 
in  trespass  on  the  case  to  be  altered,  3 13. 

Trusts,  introduction  and  history  of,  ii. 
624;  resulting  trusts,  what  are  such 
within  the  Statute  of  Frauds,  iii.  132; 
where  they  may  be  established  by  parol 
evidence,  136. 

Tuinpike  Acts,  exemption  of  carriages 
from  second  toll  under,  ii.  129 ;  notes 
on  the  General  Turnpike  Act,  v.  407 ; 
on  road  annoyances,  408 ;  exemptions, 
ib*;  toll-gates,  ib,;  hedges  ana  trees, 
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'4M )  stw*|nti,  410 ;  alMntion  of  rotds, 

ift. 
Tiria,  Hocice,  pariiunentary  merits  of,  i. 

188. 
Tyler,  J.  £.,  work  of»  on  ibe  OrigiOf 

Nature  and  History  of  Oaths,  reviei^, 

xii.  269. 
Tyrrel,  J.,  svggestioiis  of,  on  fines  and  r6- 

coveHes,  quoted,  iii.  28,  33 ;  high  eha- 

ricter  of,  iv.  248. 


Ui 


Voder-letoee,  liability  of  to  the  original  les- 
sor after  surrender  of  the  original  lease, 
ate.  vi.  405-^409; 

Under- writers,  origin  and  duties  of,  i.  250. 

Unnatatal  crime,  punishment  of^  i.  185. 

Uses,  general  remarks  on,  i.  548;  effects 
of  limiting  an  express  use  to  the  grantor, 
560;  introduction  and  history  of,  ii. 
618  et  seg.-f  springing  uses,  expediency 
of,  till.  19i 


V. 


Van  Butchell,  Martin,  trial  of,  v.  128. 

Variance,  law  of,  i.  18  ];  proposed  amend- 
ments in,  iii.  443  ;  difi^rent  classes  of, 
449 )  new  plan  of  pleading  i^Iatiilg  to, 
452 ;  forms  of  tariance  pleadings,  487 
et  seq, ;  bill  for  bringing  the  variance 
plea  ifito  action  to  be  framed  by  Mr. 
Justice  Parke,  ix.  282. 

Vaugban,  Mr.  Baron^  his  reteotal  to  the 
Common  PleaJf,  xii;  268. 

Vendors  and  Putchaseri ;  riski  iocufred 
by  a  purchaser  selling  his  bargain/  ix. 
388 ;  contingencies  affecting  the  value 
of  reversionary  property,  390 ;  Sir  £. 
Sugden's  work  on,  reviewed,  xii.  87 — 
97. 

Venue,  defects  in  the  law  of,  vi.  265 ;  new 
regulations  proposed  relating  to,  329. 

Verification  of  documents,  new  plan  of, 
iii.  419,  477. 

Vesting  of  Estates,  general  view  of  the 
law  relating  to,  iv.  62 ;  principal  writers 
on  the  subject,  ib, ;  analytical  view  of 
the  cases  on  the  vesting  of  estates, 
under  devises  referring  to  the  attainment 
of  a  given  age  by  the  devisee,  64  $t 
teq. ;  the  same  subject  continued,  96 — 
103. 

Vicars,  origin  of,  i.  581 ;  their  estate  in 
the  church  and  glebe,  582. 

Vice-Chancellor,  a  subordinate  assistant 
of  the  Chancellor,  i.  33 ;  sittings  of,  ib, ; 
should  possess  an  independent  juriiMic- 
tion,  43. 

Voluntary  conveyances,  rights  of  psbtlefl 
claiming  under   for  value^  vii.  413; 

VOL,  XII. 


Mr.  Coventtyl  law  respeeUng,  eorrect- 
ed,  ib, 

W» 

Wager  of  law,  repeal  of,  proposed^  vii. 
269. 

Wagers,  law  relating  to,  ii.  244i 

Wakefield,  £.  G.,  on  the  Piinifhinent  of 
Death,  reviewed,  with  qwitations,  vti. 
1  et  seq. 

Wales,  judicature  of,  its  defects,  i.  213 
et  seq. ;  queries  relating  to,  by  the  Cdni- 
mon  Law  Commissioners,  676;  pro^ 
^osed  abolition  of^  ii.  166;  statements 
of  the  Quarterly  Review  with  relation 
to,  answered,,  iii.  283; 

Walterftj  Wi  C.,  his  Essay  on  Church 
Leases  reviewed;  i;  344  ;  evidence  of, 
as  to  a  General  Register,  viii.  421. 

WarehdUsetneo,  business  df,  1.  245,  251. 

Warranty^  feudal  doctrine  of,  to  be  abo- 
lished, f  iii]  3.  ' 

Warrahty  0f  goods,  nature  of,  i,  325,  327 ; 
diversity  between  the  civil  and  common 
law  on  this  dttbjedt,  326 ;  of  horses, 
law  relating  to,  818  M  $eq, ;  requisites 
of  ad  express  warranty,  iii.  187;  law 
df  implied  warranty  tnlced  and  dis- 
Ctissed,  189  ;  cases  on  the  subjeci,  192 
et  seq, ;  inference  from  them,  196. 

Warten,  Charles,  (C.  J.  of  Chester),  bio- 
graphical notice  of,  ii.  710. 

Waste,  by  fire,  what  is;  ii.  292;  waste 
defined,  iii.  347;  distinguished  into 
toluhtary  and  permissive,  ib, ;  ^hat 
acts  constitute  voluntary,  what  permis- 
sive T^aste,  348,  349 ;  effect  of  a  clause 
Withdat  impeachment  of  waste,  350  ; 
the  legal  and  equitable  remedies  for 
waste,  352,  354. 

Waste,  slips  of,  law  relating  to  property  in, 
i.  597. 

Watkins,  Mr.,  character  of  his  Principles 
of  Conveyancing,  i.  60. 

Way,  mode  of  pleading  right  of,  vi.  311  ; 
provisions  of  Prescription  Act  as  to, 
X.  107. 

Webster,  Daniel,  his  Speeches  and  Fo< 
rensic  Ar^^ments,  reviewed,  with  ex- 
tracts, xii.  Ill — 154;  his  speech  on 
the  trial  of  the  murderers  of  Mr. 
White,  111 ;  his  Discourse  in  com- 
memoration of  the  first  settlement  of 
New  England,  124 ;  his  speech  in  com- 
memoration of  Adams  and  Jefferson, 
137  ;  his  argument  for  the  Trustees  of 
Dartmouth  College,  144 ;  his  speech 
on  Greece,  146  ;  his  description  of  the 
power  of  steam,   150;  sketch  of  his 

?ersonal    appearance   and    character, 
52. 
Weilesley,  Marquis,  trial  of  the  conspi« 
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'  raton  •gainst,  iii.  305  $t  teq.  \  his  cha- 
racter by  Lord  Plunkett,  318. 

Wellesley,  W.  L.,  abstract  of  authorities 
relating  to  his  case,  i.  309 ;  l|is  Histoi^ 
of  the  Court  of  Chancenr  reviewed,  iii. 
140. 

Westmingter  Review,  mis«statements  and 
absurdities  of,  on  the  subject  of  plead* 
ing.  i.22,31. 

Whateiey,  Archbishop,  his  Letter  to  Lord 
Grey  on  Secondary  Punishments  noticed 

'    and  quoted,  ix.  2,  33. 

WharSngers,  business  of,  i.  246. 

Wickens.  W.,  his  *' Argument  for  more  of 
the  Division  of  Labour  in  Civil  Life," 
reviewed,  iv.  I ;  letter  from,  609. 

Will,  when  a  probate  copy  of  is  evidence 
as  to  real  property,  vii.  409 ;  whether  a 
vendor  should  covenant  for  production 
of  probate  copy,  414;  review  of  the 
Report  of  the  Real  Property  Commis- 
sioners on  the  law  of  Wills,  x.  I — 43. 
(See  Real  Property  C4>mmU9wnen,) 

Williams,  £.  V.,  work  of,  on  the  Law  of 
Executors,  reviewed  and  .highly  com- 
mended, viii.  428—433. 

Williams,  Lord  Keeper,  Life  of,  by  Bi- 
shop Hacket,  v.  310 ;  appointed  chap- 
lain to  Lord  Ellesmere,  316 ;  entrusted 
with  the  great  seal,  319  ;  bis  industry 
as  Lord  Keeper,  324 ;  dismissed  from 

■  oflfice,  334  i  nis  mode  of  living  at  Buck- 
den,  335 ;  confined  in  the  Tower,  340 ; 
his  death,  343. 

Williams,  Mr.  Baron,  his  appointment, 
zi.  544 ;  removed  to  the  King's  Bench, 
zii.  263. 

Williamson,  John,  trial  of,  v.  128,  131. 

Wilmot,  Sir  J.  £.,  Memoir  of  by  his  son, 


reviewed,  yiii.  853 ;  extracts  tnm  Iris 

letters,  361. 
Witnesses,  examination  of  by  comrots- 

sion,  how  it  ought  to  be  regulated,  i« 

39  ;  their  right  to  remuneration ,  v.  13. 
Wolowski,  M.,  tract  of  on  Foreign  Sys- 
tems of  Registratimi  noticed,  viii.  440. 
Wordsworth,  C  F.  F.,  work  of,  on  th< 

Reform  Act,  commended,  viii.  451. 
Wounding,  felonious,  punishment  of,  i. 

131. 
Wounds,  infliction  of,  the  most  common 

means   of   producing  death,  i.   511; 

wounds  before  death  now  marked,  512 ; 

Widow  Moot  Bailly*s  case,  513 ;  Jane 

Norcote's,  516 ;  Earl  of  Essex's,  518. 
Wright,  J.  J.  evidence  of  as  to  a  General 

Register,  viii.  410. 
Wright,  W.,  work  of  on  legal  education 

reviewed,  ii.  83. 


Y. 


Yorke,  Charles,  account  of  his  4ieath,  ill. 

116. 
Yu<te,  Philip.    See  Hardmcke, 


Z. 


Zaccbia,    Paolo,    his   medico-legal    re* 

searches,  v.  352 ;  curious  cases,  in  his 

Consiiia,  354. 
Zacharia,  M.,  a  passage  in  his  review  of 

Mr.  Austin*s  work    on  jurisprudeuce 

commented  on,  xi.  276. 
Zambdly,  M.,  extract  of  letter  from  on 

the  state  of  law  in  the  Ionian  Islands, 

vii.  498. 
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